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THE  DISTRICT  COUETS    OF  APPEAL 

OV    TBI 

STATE  OF  CALIFORNIA. 


[CiT.  No.  947.     Third  Appellate  District.— May  4,  1912.] 

WENDLING  LUMBER  COMPANY,  a  Corporation,  Appel- 
lant,  V.  GLENWOOD  LUMBER  COMPANY,  a  Corpora- 
tion, Respondent. 

TftiAL — Demand  pob  Jubt — Deposit— Ruli  or  Court— Faie  Consteuo- 

TiON — NONCOMPLIANd     AT     ONB     SETTING — f^L     COMPLUNOK     AT 

Nbzt  Sbtting — Ebhob. — Under  a  fair  construct  ion  of  a  rule  of  court 
providing  that:  **Trial  bj  jury  is  deemed  waived  by  a  party  who 
does  not  demand  the  same,  either  before  or  at  the  time  when  the 
cause  is  set  down  upon  the  trial  calendar,  and  also  does  not,  within 
five  days  after  such  demand,  deposit  with  the  clerk  the  fees  for 
twelve  jurors  for  one  day,"  where  it  appears  that  a  proper  demand 
for  a  jury  was  made  and  entered  in  the  minutes  of  the  court  when 
the  ease  was  originally  set  for  trial,  and  where,  when  it  was  reset, 
no  demand  or  deposit  was  made,  but  it  was  continued,  and  when 
reset  a  second  time,  both  a  demand  and  the  requisite  deposit  were 
made,  it  was  error  for  the  court  to  refuse  to  consider  such  demand 
and  deposit,  and  to  deny  a  jury  trial,  because  it  was  absolutely 
waived  by  noncompliance  with  the  rule  at  the  previous  setting. 
Id. — Obound  07  Justipication  por  Rule — Reasonable  Regulation  as 
TO  Dbmand  and  Deposit.— Granting,  for  the  sake  of  the  argument, 
that  such  rule  is  within  the  power  of  the  court  to  adopt,  it  could 
be  justified  as  a  reasonable  regulation,  as  to  the  demand  for  a  jury, 
only  on  the  ground  that  the  orderly  business  of  the  court  may  pro- 
ceed, and  causes  tried  at  the  time  they  are  set,  and  as  to  the  deposit 
for  the  reason  that  it  affords,  as  stated  by  the  supreme  court,  **a 
reasonable  precaution  to  prevent  the  jury  from  being  defrauded  by 
unscrupulous  parties,  and  to  prevent  the  demand  for  the  jury  from 
19  Cftl.  App.— 1  (1) 
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being  used  as  a  pretext  to  obtain  continuances,  and  thus  trifle  with 
justice." 

Id. — SuPTiciKNT  Compliance  With  Rule — Duty  of  Court. — It  is  held 
that  DO  purpose  of  the  rule  could  have  been  thwarted  or  imperiled 
if  plaintiff's  demand  and  deposit  of  the  jury  fee  had  been  allowed 
under  the  circumstances  appearing;  that  the  demand  and  deposit, 
when  the  case  was  set  for  retrial  the  second  time,  presented  a 
situation  exactly  the  same  as  when  the  original  order  was  made; 
and  it  is  sufficient  that  on  the  very  day  that  the  cause  iVas  set  for 
trial  plaintiff  made  a  demand  and  deposit  as  required  by  the  rule. 
The  court  should  have  reconsidered  its  ruling  as  to  waiver,  and  have 
granted  the  request,  upon  the  demand  and  deposit  before  the  court, 
which  were  still  operative,  and  need  not  be  renewed. 

Id. — Demand  and  Deposit — Repetition  not  Required. — The  demand 
must  be  considered  as  a  continuous  refusal  to  waive  the  right  to  a 
jury;  and  it  was  not  necessary  to  repeat  the  demand  and  deposit, 
in  order  to  secure  the  constitutional  right  of  the  plaintiff  to  a  jury 
trial. 

Id. — Technical  Appucation  of  Rule  U  nee ason able  and  Invalid- 
Liberal  Consteuction  in  Favor  of  Person  Demanding  Jury. — It 
is  held  that  if  the  rule  of  the  court  is  to  be  given  the  exceedingly 
technical  application  contended  for,  it  should  be  declared  without 
hesitation  unreasonable  and  invalid;  and  that  it  should  be  eou- 
strued  liberally  m  favor  of  the  person  demanding  a  jury  in  such 
a  case  as  this. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial  J.  R. 
"Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  H.  Brownstone,  Stratton  &  Kaufman,  and  Nicholas 
Bowden,  for  Appellant. 

Walter  H.  Linforth,  for  Respondent. 

BURNETT,  J.— The  only  question  involved  herein  ii 
whether  the  lower  court  erred  in  denying  plaintiflf's  demand 
for  a  jury.  The  action,  brought  to  recover  the  sum  of  $6,500 
for  the  conversion  of  certain  lumber,  was  begun  on  the  twenty- 
fifth  day  of  November,  1903,  and,  on  the  twenty-sixth  day  of 
September,  1904,  was  tried  before  Hon.  H.  B.  Tuttle  and  a 
jury,  and  a  verdict  was  rendered  in  favor  of  plaintiff.  There- 
after a  motion  for  a  new  trial  was  granted  by  Hon.  J.  R. 
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Welch  on  the  ground  of  the  insuflScieney  of  the  evidence  to 
support  the  verdict.  An  appeal  was  taken  and  this  order 
affirmed  by  the  supreme  court.  (153  Cal.  411,  [95  Pac. 
1029].)  When  the  action  was  originally  set  for  trial  a  de- 
mand was  made  by  plaintiff  for  a  jury,  and  the  proper 
entry  was  made  in  the  minutes  of  the  court.  On  the  twenty- 
fourth  day  of  September,  1909,  the  case  was  reset  and  at 
that  time  no  additional  demand  was  made  for  a  jury.  The 
case  was  called  for  trial  on  the  twenty-ninth  day  of  Novem- 
ber, 1909,  there  being  no  jury  in  attendance.  Plaintiff  then 
demanded  a  jury  and  deposited  the  requisite  fee.  The  de- 
mand was  opposed  by  defendant  on  the  ground  that,  under  a 
rule  of  the  court,  the  plaintiff,  by  failure  to  make  the  demand 
at  the  time  the  case  was  set  for  trial,  had  waived  the  right 
to  a  jury.  The  said  rule  provides  that  *' Trial  by  jury  is 
deemed  waived  by  a  party  who  does  not  demand  the  same, 
either  before  or  at  the  time  when  the  cause  is  set  down  upon 
the  trial  calendar,  and  also  does  not,  within  five  days  after 
such  demand,  deposit  with  the  clerk  the  fees  for  twelve  jurors 
for  one  day."  The  court  sustained  defendant's  contention 
and  denied  plaintiff's  demand.  The  case  was  then  continued 
until  February  7,  1910,  for  further  hearing.  In  the  mean- 
time plaintiff  moved  the  court  to  vacate  its  order  of  November 
29,  1909,  denying  a  jury.  This  motion  was  heard  December 
29,  1909,  and  was  denied.  Thereafter  the  action  came  on  for 
trial  April  10,  1910,  and  plaintiff  renewed  the  demand  for 
a  jury  with  the  same  result  as  before.  Plaintiff  thereupon 
declined  to  introduce  any  evidence  and  judgment  went  for 
defendant. 

Much  argument  is  devoted  by  counsel  to  the  consideration 
whether  such  a  rule  can  be  given  effect  to  deprive  a  party  of 
bis  constitutional  right  to  a  jury  trial  and  also  to  the  question 
whether  the  rule  represents  a  reasonable  exercise  of  whatever 
power  of  regulation  in  this  respect  may  be  committed  to  a 
trial  court.  Among  the  cases  cited  in  this  connection  are  the 
following  decisions  of  the  supreme  court  of  this  state :  Biggs 
▼.  Lhyd,  70  Cal.  448,  [11  Pac.  831] ;  Connem  v.  Geis,  73 
Cal.  176,  [2  Am.  St.  Rep.  785,  14  Pac.  580] ;  Swasey  v.  Adair, 
88  Cal.  179,  [25  Pac.  1119] ;  Farwell  v.  Murray,  104  Cal.  467, 
[38  Pac.  199] ;  Bank  of  Lassen  v.  Sherer,  108  Cal.  516,  [41 
Pac.  415] ;  Adam  v.  Crawford,  116  Cal.  495,  [48  Pac.  488] ; 
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Piatt  V.  Havens,  119  Cal.  247,  [51  Pac.  342] ;  Perrea  v.  Chabot, 
121  Cal.  233,  [53  Pac.  689,  1092] ;  Naphtaly  v.  Rovegno,  130 
Cal.  639,  [63  Pac.  66,  621].  We  deem  it  unnecessary,  how- 
ever, to  decide  between  these  opposing  contentions  of  the  par* 
ties  or  to  review  the  authorities  cited,  as  we  are  satisfied  that, 
under  a  fair  construction  of  said  rule  as  applied  to  the 
peculiar  circumstances  of  the  case,  plaintiff  should  have  been 
accorded  a  jury  trial  as  requested.  Granting,  for  the  sake 
of  the  argument,  that  the  rule  is  within  the  power  of  the  court 
to  adopt,  it  could  be  justified  as  a  reasonable  regulation  as  to 
the  demand  for  a  jury  only  upon  the  ground,  as  stated  by 
respondent,  that  *'the  orderly  business  of  the  court  may  pro- 
ceed and  causes  tried  at  the  times  they  are  set,''  and  as  to 
the  deposit,  for  the  reason  stated  by  the  supreme  court  in 
Conneau  v.  Geis,  73  Cal.  176,  [2  Am.  St.  Rep.  785,  14  Pac. 
580],  that  it  affords  ''a  reasonable  precaution  to  prevent  the 
jurors  from  being  defrauded  by  unscrupulous  parties  and  to 
prevent  the  demand  of  a  jury  being  used  as  a  pretext  to  obtain 
continuances  and  thus  trifle  with  justice." 

But  it  is  apparent  that  no  purpose  of  the  rule  could  have 
been  thwarted  or  imperiled  if  plaintiff's  demand,  under  the 
circumstances  already  narrated,  had  been  allowed.  After  said 
demand  was  made  the  cause  was  continued  by  consent  for 
more  than  two  months.  As  a  matter  of  fact,  indeed,  by 
reason  of  subsequent  events,  the  case  is  brought  clearly  within 
the  requirement  of  said  rule.  As  far  as  the  demand  and  the 
deposit  of  the  jury  fee  are  concerned,  when  the  case  was  reset 
for  trial  the  situation  was  exactly  the  same  as  when  the 
original  order  setting  it  was  made.  In  fact,  it  can  be  said 
that,  upon  the  very  day  that  the  cause  was  set  for  trial, 
plaintiff  made  its  demand  and  deposit  as  required  by  the  rule. 
When  the  case  was  called  for  trial  plaintiff  made  application 
for  a  continuance  on  the  ground  of  the  absence  of  certain 
witnesses.  It  was  opposed  by  respondent,  one  of  the  reasons 
being  stated  by  counsel  as  follows:  '* Under  the  rules  and 
under  th€  decisions  they  have  waived  a  trial  here  by  jury.  I 
tell  you  frankly  I  don't  want  to  try  this  case  before  a  jury  if 
I  can  avoid  it."  The  trial  judge,  among  other  things,  said: 
•'Whatever  disposition  the  court  will  make  of  this  motion  for 
a  continuance,  it  will  not  place  it  upon  a  condition  that  the 
continuance  will  be  granted  provided  one  party  or  the  other 
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must  waive  a  jury."  The  chief  counsel  for  plaintiff,  Mr. 
Brownstone,  then  stated  to  the  court:  **I  had  not  the  slightest 
idea  that  there  would  not  be  a  jury  here."  Before  that  he 
had  said:  **Now,  it  appears  that  there  is  no  jury  in  attendance 
this  morning,  and  we  do  desire  a  jury  in  this  matter."  Con- 
siderable discussion  then  ensued  during  which  the  court  called 
attention  to  the  aforesaid  rule  and  Mr.  Brownstone  said:  **I 
want  to  convince  your  honor  that  I  had  no  idea  there  would 
not  be  a  jury  here  this  morning.  I  am  not  making  the  motion 
for  a  continuance,  or  did  not  let  the  thing  wait,  not  to  have 
a  jury  here  so  that  we  could  ask  a  continuance.  Mr.  Linforth 
asked  me  if  we  expected  a  jury,  and  I  says,  yes,  we  wanted  a 
jury,  we  would  not  waive  a  jury."  Then  Mr.  Bowden,  asso- 
ciate counsel  for  plaintiff,  requested  a  continuance,  stating, 
inter  alia,  that  '*It  seems  to  me  that  under  all  the  circum- 
stances of  the  case  it  would  not  be  unfair  to  say  to  your 
honor,  and  I  ask  at  this  time  that  even  if  we  are  forced  to 
go  on  with  it,  take  until  to-morrow  morning,  and  then  your 
honor  in  the  meantime  could  have  a  jury  drawn  and  have  a 
jury  here  to-morrow  morning."  The  court  replied :  **That  is 
passed,  Mr.  Bowden.  We  have  passed  that  milestone."  Mr. 
Brownstone:  ** Before  your  honor  makes  that  ruling,  will  it 
be  deemed  that  I  have  offered  the  fees  for  the  jury !  I  make 
the  offer  of  $40,  to  deposit  $40,"  and  it  was  agreed  that  the 
money  might  be  deemed  deposited.  The  case  was  then  set 
for  February  7th,  Mr.  Linforth  stating  that  **by  my  consent 
to  the  continuance  to  that  time,  without  calling  any  witness 
on  behalf  of  the  plaintiff  or  the  plaintiff  offering  any  proof, 
no  advantage  of  that  fact  will  be  taken  between  now  and  the 
7th  of  February,  and  without  making  any  demand  for  jury, 
or  tendering  any  fees,  will  there ?"  Mr.  Bowden:  '*0f  course, 
if  the  judge  has  committed  an  error,  it  is  preserved  to  us. 
Isn't  that  so,  Mr.  Brownstone!"  Mr.  Brownstone:  **Yes,  I 
think  that  is  all  right."  Mr.  Bowden:  "We  will  take  leave 
to  have  the  record  show  a  record  of  an  exception  to  the  denial 
of  the  jury." 

There  is  thus  exhibited  a  continuous  transaction  during 
which  plaintiff  makes  the  demand  and  deposit  for  a  jury  and 
the  cause  is  reset  for  trial.  There  is  no  pretense  that  plaintiff 
waived  its  right  to  a  jury  or  that  there  was  any  recession  from 
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its  demand.  Plaintiff  was  all  the  time  insisting  upon  its 
claim  and  it  was  so  understood  by  all  the  parties. 

If  it  should  be  conceded  that  the  court  was  justified  under 
the  rule  in  denying  the  application  before  the  case  was  reset, 
yet  immediately  thereafter  it  should  have  reconsidered  the 
matter  and  granted  the  request.  The  demand  and  deposit 
were  still  operative  and  before  the  court.  It  was  not  neces- 
sary to  formally  renew  them,  since  it  appears  that  plaintiff 
was  still  relying  upon  them.  The  demand  must  be  considered 
as  a  continuous  refusal  to  waive  the  right  to  a  jury.  It  was 
not  necessary  to  repeat  the  demand.  (Swasey  v.  Adair,  88 
Cal.  179,  [25Pac.  1119].) 

The  understanding  of  defendant  that  no  other  demand  and 
deposit  would  be  made  thereafter  is,  also,  it  may  be  said,  be- 
side the  question.  Why  should  plaintiff  be  required  to  repeat 
the  performance  in  order  to  secure  his  constitutional  right  t 
At  the  time  the  cause  was  reset  the  record  of  the  court  showed 
that  the  demand  and  the  deposit  for  the  jury  had  been  made 
and  that  is  all  that  the  rule  requires.  If  it  is  to  be  given  the 
exceedingly  technical  application  contended  for  by  respondent, 
it  should  be  declared  without  hesitation  unreasonable  and 
invalid.  The  truth  is  it  should  be  construed  liberally  in  favor 
of  the  person  demanding  a  jury  in  a  case  like  this.  We  think 
the  judgment  and  order  denying  the  motion  for  a  new  trial 
should  be  reversed  and  it  is  so  ordered. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  3,  1912. 


[CiT.  No.  872.    Second  Appellate  District.— Maj  7,  1W2.] 
W.  J.  HORNE,  Appellant,  v.  IDA  D.  HUQHES,  Respondent. 

ViNDOB  AND  Purchaser — Mistake  in  Salb  or  Land — Forokd  Deed 
TO  Vendor — ^Discovery  —  Rescission  —  Complaint  roR  Purchase 
Monet — Error  in  Sustaining  Demurrer. — Where  a  vendor  and 
purchaser  of  land,  by  mutual  mistake,  believed  that  the  vendor  had 
a  good  title,  as  represented  by  him,  and  the  purchase  money  was 
paid  and  the  deed  given  under  such  mistake,  a  complaint  to  rescind 
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the  purchase  for  such  mistake,  and  to  recover  the  purchase  price 
paid,  with  interest,  upon  diseoveiy  that  the  deed  executed  to  the 
Tendor  was  forged  and  invalid,  bj  the  decision  of  a  court  of  com- 
petent jurisdiction  to  that  effect,  and  that  no  title  was  vested  in 
the  vendor,  or  in  the  purchaser  by  his  deed,  states  a  cause  of 
action,  and  the  court  erred  in  sustaining  a  general  demurrer  thereto. 

Id. — Gauss  or  Action  Under  Codk  Pbovisions — Mutual  Mistake  or 
Fact— Gbound  roR  RssassiON. — It  dearly  appears  from  the  aver- 
ments of  the  complaint  that  the  money  paid  in  consideration  of 
the  deed  and  the  whole  transaction  was  occasioned  by  a  mutual 
mistake  of  fact  such  as  is  contemplated  by  subdivision  2  of  section 
1577  of  the  Civil  Code,  and  section  1680  of  the  Civil  Code  confers 
the  right  of  rescission  if  the  consent  of  the  party  rescinding  was 
given  by  mistake,  or  if  the  consideration  becomes  void  for  any 
purpose. 

In. — ^Abskncqb  or  Titlb  in  Detendant— Nothing  Conveyed  to  Plain- 
Tirr — Tender  or  Beconvbtance  not  a  Condition  or  Rescission. — 
Since  the  defendant  had  no  interest  in  the  premises,  her  deed  to 
the  plaintiff  conveyed  nothing,  and  it  was  not  necessary  to  execute 
a  reconveyance,  or  a  tender  thereof,  before  the  action  was  brought 
to  reeover  back  the  purchase  price,  with  interest. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loi 
Angeles  County.    George  H.  Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hanson,  Hackler  &  Heath,  for  Appellant 

Denio  &  Hart,  for  Respondent. 

ALLEN,  P.  J. — The  allegations  of  the  complaint,  in  sub- 
stance, are  these :  Plaintiff  bought  of  defendant  an  undivided 
half  interest  in  a  tract  of  land  at  Wilmington,  paying  therefor 
the  sum  of  $675,  defendant  executing  to  plaintiff  a  bargain 
and  sale  deed.  At  the  time  of  the  sale  and  conveyance  the 
defendant  represented  to  plaintiff  that  she  had  a  good  and 
perfect  title  to  the  land  and  authority  to  sell  and  convey  the 
same.  Plaintiff  relied  upon  these  representations  and  be- 
lieved them  to  be  true,  and  upon  the  faith  thereof  paid  the 
purchase  price  and  accepted  the  conveyance.  As  a  matter  of 
fact,  defendant  had  no  title  to  said  premises  and  owned  no 
interest  therein;  that  she  believed  at  the  time,  as  did  plain- 
tiff, that  a  certain  conveyance  theretofore  made  under  which 
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she  claimed  title  was  valid,  but  in  truth  the  same  was  a 
forgery,  and  defendant  by  reason  thereof  derived  no  title  on 
account  of  such  conveyance;  that  plaintiff  did  not  discover 
this  fact  until  in  the  year  1908,  when  such  deed  so  made  to 
defendant  was  by  a  court  of  competent  jurisdiction  declared 
to  be  invalid  and  a  forgery.  The  action  was  brought  to  re- 
cover the  amount  of  the  purchase  price  so  paid,  with  interest. 
A  general  demurrer  was  interposed  to  the  complaint,  which 
was  by  the  court  below  sustained,  and  the  complaint  not  being 
amended,  judgment  was  rendered  in  favor  of  defendant  for 
costs.  From  this  judgment  plaintiff  appeals.  It  clearly  ap- 
pears from  the  averments  of  the  complaint  that  the  money 
paid  in  consideration  of  the  execution  of  the  deed  and  the 
whole  transaction  was  occasioned  by  a  mutual  mistake  of  fact 
and  such  a  one  as  is  contemplated  by  subdivision  2  of  section 
1577  of  the  Civil  Code.  Section  1689  of  the  Civil  Code 
confers  the  right  of  rescission,  if  the  consent  of  the  party  re- 
scinding was  given  by  mistake,  or  if  the  consideration  becomes 
entirely  void  from  any  cause.  This  transaction  clearly  comes 
within  the  provisions  of  the  above-named  sections.  (Hartwig 
V.  Clark,  138  Cal.  671,  [72  Pac.  149].)  Defendant  having  no 
interest  in  the  premises,  her  deed  conveying  none  to  plaintiff, 
no  necessity  existed  for  a  reconveyance  or  tender  thereof  be- 
fore the  action  was  brought.  Plaintiff  received  nothing  which 
he  could  tender  back  and  defendant  parted  with  nothing  that 
she  was  entitled  to  have  tendered  to  her  as  a  condition  pre- 
cedent to  the  bringing  of  the  action.  We  are  of  the  opinion 
that  the  complaint  stated  a  good  cause  of  action,  and  that  the 
court  erred  in  sustaining  the  demurrer  thereto. 
Judgment  reversed  and  cause  remanded. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  945.     Third  Appellate  District.— Mav  7,  1P12.] 

B.  W.  NEWHALL,  GEORGE  A.  NEWHALL,  and  ALMER 
M.  NEWHALL,  Copartners  Under  Firm  Name  of  H. 
M.  NEWHALL  &  CO.,  Appellants,  v.  JOSEPH  LEVY 
BAG  COMPANY,  a  Corporation,  Respondent. 

COBPOBATIONS — MERCANTILE   BUSINESS — RESOLUTION    OP    DiRECTOES    NOT 

Essential — Assent  of  OrFiCERs — Evasion  not  Tolerated. — Since 
a  very  large  part  of  the  eommereial  business  of  the  country  is,  as  a 
matter  of  eonvenienee,  if  not  of  necessity,  carried  on  by  corporate 
organizations,  it  would  greatly  hamper  their  usefulness  if  all  their 
eorrent  purchases  of  merchandise  could  be  made  only  by  resolution 
of  its  directors,  or  if  the  public  dealing  with  their  officers  would  be 
at  the  peril  of  having  their  contracts  repudiated  when  unfavorable 
to  the  corporation,  or  less  profitable  than  was  anticipated.  Where 
a  contract  made  in  the  name  of  a  corporation,  with  the  assent  of  its 
officers,  for  merchandise  to  be  imported  from  abroad,  is  sought  to 
be  repudiated,  because  not  voted  for  by  resolution  of  its  directors, 
H  18  held  that  a  system  of  law  that  would  tolerate  such  an  evasion 
of  responsibility  would  be  unworthy  of  a  civilized  world. 

Id. — ^Purchase  or  Imported  Bags — Breach  of  Prior  Contract — Set- 
tlement— New  Contract  —  Assent  of  Directors  —  Estoppel. — 
Where,  in  1907,  a  valid  contract  was  made  by  defendant  corpora- 
tion to  purchase  one  thousand  bales  of  bags,  imported  by  plaintiffs, 
and  delivered  in  June  or  July,  1908,  which  defendant  could  not  pay 
for,  to  plaintiffs'  damage  in  $12,000,  whereupon  it  was  agreed  be- 
tween them  that  defendant  should  pay  $7,000,  to  cover  carrying 
charges  thereon,  and  that  the  contract  should  be  rescinded  as  to  the 
remaining  damages,  in  consideration  that  defendant  should  execute 
a  new  contract,  for  the  purchase  of  a  like  number  of  new  bales  of 
bags  for  delivery  in  June  or  July,  1909,  which  new  contract  was 
assented  to  by  its  directors,  but  was  executed  August  3,  1908,  in  the 
name  of  the  corporation  by  its  secretary,  and,  in  compliance  there- 
with, new  bales  of  bags  were  imported  by  plaintiffs  at  large  expense, 
it  is  held  that  defendant  is  estopped  from  repudiating  the  new  con- 
tract because  signed  only  by  its  secretary. 

Id. — General  Rule  as  to  Estoppei. — Principal  and  Agent — Fruits  of 
Unauthorized  Contract — Applicability  to  Corporations. — It  is 
a  general  rule  of  estoppel,  recognized  by  the  authorities,  that  where, 
with  full  knowledge  of  all  the  facts  involved,  a  principal  reaps  the 
fruits  of  the  unauthorized  contract  of  his  agent,  and  for  some  time 
acquiesces  in  its  provisions,  he  will  be  deemed  to  have  ratified  it,  and 
will  be  estopped  from  repudiating  it  to  the  injury  of  the  latter; 
and  this  doctrine  applies  to  corporations  equally  with  individuals. 

Id. — Errors  of  Trial  Court — Conception  of  Law — Refusal  op  Evi- 
PSNCE — Nonsuix'— Refusing  Amended  Complaint.— It  is  held  that 
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the  judge  of  the  court  below  tried  the  ease  on  an  erroneous  eoneep- 
tion  of  the  law  applicable  to  the  facts  appearing;  that  he  improperly 
refused  much  evidence  which  should  have  been  admitted;  that  the 
court  erred  in  granting  a  nonsuit  for  insufficient  proof  of  the  exe- 
cution of  the  contract  of  August  3,  1908;  and  in  refusing  to  allow 
the  plaintiff  to  plead  the  facts  relative  to  the  contracts  of  1007  and 
1908,  in  an  amended  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    George  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  H.  Breeze,  Oordon  Hall,  and  Albert  Fink,  for 
Appellants. 

Otto  Irving  Wise,  for  Respondent 

CHIPMAN,  P.  J.— Plaintiffs  allege  in  their  complaint  that 
on  August  3,  1908,  defendant  **made,  executed  and  entered 
into  a  certain  contract  in  writing  with  said  plaintiffs,  which 
said  contract  was  in  words  and  figures  as  follows; 

"  *BAG  CONTRACT. 

"  'August  3/08. 
"  'For  and  in  consideration  of  one  dollar  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  we  hereby  purchase 
from  H.  M.  Newhall  &  Co.  one  thousand  (1000)  bales  (each 
bale  1000  bags)  36x22-12  oz.  Standard  Calcutta  grain  bags: 
To  be  delivered  in  good  order  and  condition  at  San  Francisco, 
California,  ex  steamer  and/or  ship  and/or  warehouse  at 
seller's  option. 

*'  *Time  of  delivery  buyer's  option  during  June/ July,  1909. 
(Bags  to  be  importation  of  1908/1909.) 

"  'Price  IVs  c  net  each  bag,  duty  paid.  Payable  at  San 
Francisco,  California,  as  delivered,  in  U.  S.  gold  coin. 

"  'This  sale  is  based  on  the  present  customs  tariff,  viz.: 
Seven-eighths  of  one  cent  per  pound  and  fifteen  per  centum 
ad  valorem.    Any  change  to  be  for  account  of  the  purchaser. 
"  'JOSEPH  LEVY  BAG  CO., 

"  *  Buyers. 
**  'SAM  J.  OPPENHEIM, 

^"Secretary.'" 
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That  plaintiffs  thereafter  purchased  the  bags  called  for  in 
said  contract,  ''and  held  the  same  subject  to  defendant's  order 
during  the  month  of  June  and  July,  1909";  that  at  no  time 
during  said  months  or  at  any  time  did  defendant  request 
delivery  of  said  bags,  or  any  of  them;  that  on  July  31,  1909, 
plaintiffs  tendered  to  defendant  said  bags,  and  defendant 
''then  and  there  wholly  refused  said  tender  and  refused  to 
accept  delivery  of  said  bags  or  any  of  them,  and  wholly  re- 
fused to  pay  the  price  in  and  by  said  contract  reserved  for 
said  bags,  or  any  price  whatsoever";  that  thereafter,  to  wit, 
on  August  3, 1909,  plaintiffs  sold  said  bags  for  the  best  obtain- 
able price,  to  wit,  five  and  one-fourth  cents  per  bag,  and  on 
said  day  "made  demand  on  defendant  for  the  payment  of  the 
difference  between  the  contract  price  for  the  purchase  of  said 
bags  and  the  selling  price  thereof,  to  wit,  the  sum  of  eighteen 
thousand  seven  hundred  and  fifty  dollars";  that  defendant 
refused  and  still  refuses  to  pay  said  sum,  and  the  same  and 
the  whole  thereof  is  unpaid.  Judgment  is  prayed  for  said 
sum  with  interest  from  August  1,  1909. 

A  general  and  special  demurrer  was  overruled,  and  defend- 
ant answered,  specifically  denying  the  averments  of  the  com- 
plaint. 

At  the  close  of  plaintiffs'  evidence  they  were  denied  leave 
to  file  an  amended  complaint,  and  defendant's  motion  for  a 
nonsuit  was  granted  and  judgment  was  entered  for  defendant. 
Plaintiffs  moved  for  a  new  trial,  which  was  denied.  The  ap- 
peal is  from  the  judgment  and  order  on  bill  of  exceptions. 

It  is  somewhat  difficult  to  extract  from  the  record  the  pre- 
cise state  of  the  evidence  on  which  the  nonsuit  was  granted. 
Plaintiffs  opened  the  case  by  calling  witness  Mills,  a  bag 
broker  who  had  business  relations  with  defendant,  and  offered 
to  prove  by  him  a  contract,  entered  into  by  defendant,  August 
12,  1907,  with  plaintiffs,  which  is  in  all  respects  the  same  as 
the  contract  sued  upon  except  that  it  called  for  the  delivery 
of  the  bags  ** during  June-July,  1908,"  and  was  signed  by  the 
secretary  and  president  of  the  corporation  and  attested  by 
its  seal  and  is  marked  ''Exhibit  I";  whereas  the  contract  set 
out  in  the  complaint  called  for  delivery  of  the  bags  "during 
June-July,  1909,"  and  was  signed  "Joseph  Levy  Bag  Co., 
Buyers,  Sam  J.  Oppenheim,  Secretary."  It  was  conceded 
that  this  latter  contract  was  required,  by  the  statute  of  frauds, 
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to  be  in  writing.  The  following  statement  by  one  of  plain- 
tifib'  attorneys  will  give  a  key  to  the  controversy  and  will 
contribute  to  a  better  understanding  of  the  rulings  on  the 
evidence  and  of  the  final  order  of  nonsuit : 

''Mr.  Breeze:  I  assume  the  defense  will  be  failure  of  au- 
thority to  execute  the  contract  set  forth  in  the  complaint.  If 
your  honor  please,  the  making  of  this  contract  is  denied.  We 
propose  to  show  that  they  received  benefits  under  this  contract. 
We  propose  to  show  they  acquiesced  in  the  making  of  this 
contract  by  the  secretary.  In  the  year  1907  the  Joseph  Levy 
Bag  Company  and  the  firm  of  H.  M.  Newhall  and  Company 
entered  into  a  contract  for  the  purchase  of  bags  for  June  and 
July  delivery  in  the  year  1908,  at  the  rate  of  seven  and  one- 
eighth  cents  per  bag;  the  contract  being  for  one  thousand 
bales.  That  original  contract  was  signed  Joseph  Levy  Bag 
Company  by  Charles  Levy,  as  president,  and  Samuel  J.  Op- 
penheim  as  secretary,  and  was  under  the  corporate  seal.  In 
June  and  July  of  the  following  year  the  price  of  bags  had 
fallen  and  the  Joseph  Levy  Bag  Company  was  unable  to 
accept  under  that  contract.  They  went  to  Newhall  and  Com- 
pany and  entered  into  an  agreement  whereby  they  agreed  to 
pay  $5,000  and  give  their  promissory  note  for  $2,000,  it  being 
understood  that  Newhall  and  Company  would  waive  their 
claim  for  damages  for  breach  of  that  contract  at  that  time — 

''The  Court:  That  has  not  the  least  bit  of  bearing  on  this 
writing  before  me.     (Contract  sued  on.) 

**Mr.  Breeze:  I  desire  to  show  the  authority  to  enter  into 
this  contract.    These  people  have  received  the  benefit  of  it 

"The  Court:  What  have  they  received — the  sacks! 

"Mr.  Breeze:  They  received  a  remission  of  the  damages 
accrued  by  reason  of  breach  of  the  former  contract.  I  pre- 
sume I  may  show  authority  by  proving  ostensible  agency,  by 
proving  ratification,  by  proving  acquiescence  and  by  proving 
estoppel  in  pais;  that  they  received  a  valuable  consideration 
for  entering  into  this  contract  which  they  have  retained.  My 
proposition  is  that  this  contract  was  part  of  a  prior  transac- 
tion. It  was  given  in  consideration  of  the  rescission  of  an 
old  contract  upon  which  they  had  sustained  damages  for  some- 
thing like  $18,000.  They  settled  that  contract — that  contro- 
versy— by  paying  $5,000  in  cash  and  giving  their  promissory 
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note  and  also  the  contract  was  renewed  for  the  following  year 
at  the  same  price. 

*'The  Court:  That  does  not  help  me  a  bit.  We  want  to 
get  at  this  man's  authority  to  sign  this  contract**  (the  con- 
tract sued  on). 

Thereupon,  Edwin  A.  Newhall,  one  of  the  plaintiflfs,  was 
called  as  a  witness  on  their  behalf.  He  testified  that  his  firm 
had  business  dealings  with  defendant  in  August,  1908,  and 
when  asked  "the  nature  of  that  transaction,**  defendant  ob- 
jected on  the  ground  that  ''those  transactions  were  merged  in 
the  written  contract  and  the  written  contract  is  the  best  evi- 
dence.*' The  objection  was  sustained.  His  attention  was 
called  to  the  contract  of  August  3,  1908,  set  out  in  the  com- 
plaint, and  he  testified  to  the  signature  of  Oppenhcim.  This 
contract  was  oflFered  in  evidence  and  is  designated  as  **  Exhibit 
II,"  the  court  remarking:  **It  is  not  admitted  just  now.  We 
pass  on."  The  witness  stated  that  he  had  negotiations  with 
Joseph  Levy  Bag  Company  prior  to  the  receipt  of  this  con- 
tract, but  he  was  not  permitted  to  state  anything  relating  to 
such  negotiations,  nor  was  he  permitted  to  state  that  plain- 
tiffs took  steps  to  enable  them  to  deliver  the  bags.  Counsel 
suggested  that  he  could  not  put  in  his  entire  case  at  once. 

**Thc  Court:  I  realize  the  proposition  that  you  have  just 
stated,  but  I  think  in  this  case  I  will  call  for  proof  of  this  con- 
tract first. 

**Mr.  Breeze:  I  will  have  to  prove  that  contract  by  acqui- 
escence and  estoppel. 

•*The  Court:  Go  ahead  and  prove  it  by  acquiescence  and 
estoppel,  but  I  can*t  see  how  you  can  prove  it  in  such  a  way." 

The  witness  was  permitted  to  testify  that  he  had  conversa- 
tions with  some  of  the  officers  and  directors  of  the  bag  com- 
pany in  regard  to  this  contract  at  which  at  least  three  of  the 
five  directors,  including  the  president  and  secretary,  were 
present,  and  also  some  other  members  of  plaintiff  company, 
but  he  was  not  permitted  to  testify  to  anything  that  occurred 
at  those  meetings.  In  reply  to  counsel  that  he  proposed  by 
the  witness  '*to  show  an  acquiescence  in  this  contract*';  that 
the  directors  of  the  corporation  knew  of  the  contract  **and 
did  not  deny  execution  of  it  until  the  following  year,  when 
the  bag  market  took  a  drop,"  the  court  said:  **I  do  not  under- 
stand that  that  makes  any  difference  to  me."    Counsel  then 
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stated  to  the  court  more  fully  his  view  of  the  matter  as  fol- 
lows : 

**Mr.  Breeze:  They  are  estopped  from  denying  authority 
unless  they  put  us  in  the  position  which  we  were  in  at  the  time 
the  breach  of  the  original  contract  occurred.  In  June,  1908, 
they  were  in  default  in  the  fulfillment  of  the  contract  which 
matured  on  that  date.  They  arranged  with  Newhall  and 
Company  to  remit  damages  and  the  damages  were  remitted 
under  an  agreement  by  which  we  were  paid  a  certain  sum  in 
lieu  of  the  carrying  charges  on  those  bags  during  the  year. 
They  were  to  give  a  new  contract  which  was  in  effect  an  ex- 
tension of  the  old  contract  for  a  year  more.  They  received 
a  benefit  or  a  valuable  consideration  for  entering  into  this 
contract,  namely  the  remission  of  those  damages.  There  was 
a  valuable  consideration  paid  by  Newhall  and  Company  for* 
the  execution  of  this  contract. 

**The  Court:  You  have  not  asked  any  questions  to  show 
that,  Mr.  Breeze. 

**Mr.  Breeze:  I  did,  I  propose  to  show  it  by  this  witness. 

*'The  Court:  Go  on  and  question  him  about  it." 

Counsel  then  proceeded  to  put  questions  to  the  witness  in 
various  forms  in  his  effort  to  show  the  history  of  the  transac- 
tion as  he  claimed  it  to  be ;  the  circumstances  surrounding  the 
parties;  that  plaintiffs'  dealings  with  Oppenheim  were  with 
him  as  secretary  of  defendant  corporation;  what  representa- 
tions he  made  when  he  brought  the  contract  to  plaintiffs;  the 
consideration  for  its  execution;  that  plaintiffs'  negotiations 
had  been  with  at  least  three  of  the  directors  assuming  to  act 
for  the  defendant;  that  the  president  and  secretary  of  the 
defendant  corporation  were  present  at  the  delivery  of  the  con- 
tract, but  the  court  sustained  objection  to  all  such  questions. 
Notwithstanding  these  and  subsequent  rulings,  most  of  the 
essential  facts  in  the  transaction  came  out  without  objection, 
as  is  hereinafter  shown. 

It  appeared  that  defendant  was  engaged  in  the  business  of 
** buying  and  selling  bags,  burlap  and  twine,"  and  it  was  ad- 
mitted that  Oppenheim  was  a  director  and  secretary  of  the 
corporation.  It  was  also  admitted  that  Ellas,  Charles  and 
William  Levy  were  directors  of  the  corporation  **and  partici- 
pated with  him  (Oppenheim)  in  the  conduct  of  the  affairs 
of  the  corporation."    Plaintiffs  offered  to  prove  that  these 
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four  persons  owned  an  equal  number  of  shares  in  the  cor- 
poration, **the  fifth  director  holding  only  one  share  of  qualify- 
ing stock,  so  that  it  was  in  effect  a  copartnership  conducted  in 
the  form  of  a  corporation  for  convenience,'*  but  all  such  evi- 
dence was  denied. 

When  on  the  witness-stand,  Oppenheim  was  asked  whether 
the  Levys  above  named  knew  that  he  was  'Agoing  to  take  this 
contract  up  and  deliver  it  to  plaintiffs'*;  also  **what  knowl- 
edge, if  any,  your  associates,  Messrs.  Levy  that  I  have  named, 
had  of  the  contract  which  you  say  you  delivered  on  the  3d 
of  August,  1908";  also,  whether  or  not  he  was  directed  by  his 
associates  to  deliver  the  contract;  also,  whether  he  or  his 
associates,  after  the  delivery  of  this  contract,  disaflBrmed  *'the 
same  or  in  any  way  notified  the  plaintiffs  that  it  was  unau- 
thorized and  not  a  corporate  act."  Objections  to  these  ques- 
tions as  irrelevant,  incompetent  and  immaterial,  and  not 
within  the  issues,  were  sustained. 

The  deposition  of  William  L.  Martin  was  admitted  in  evi- 
dence and,  except  as  noted,  without  objection.  He  testified  as 
follows : 

"I  reside  in  San  Francisco.  I  am  manager  of  the  bag  de- 
partment of  H.  M.  Newhall  and  Company.  I  have  been  en- 
gaged in  that  occupation  twenty-one  years.  I  was  manager 
of  that  department  during  the  years  1907-0&-09.  I  know  the 
defendant  Joseph  Levy  Bag  Company.  I  know  Mr.  Charles 
Levy.  He  is  president  of  the  defendant  corporation.  I  know 
Samuel  J.  Oppenheim.  lie  is  the  secretary  of  the  defendant 
corporation.  I  have  met  one  of  the  other  directors.  I  am 
not  sure  whether  he  is  named  Elias  or  William.  It  is  either 
one  or  the  other.  I  recognize  a  paper  which  is  shown  me 
marked  *Copy  Bag  Contract'  under  date  of  August  12,  1907. 
It  purports  to  be  a  contract  for  the  sale  of  one  thousand  bags, 
Calcutta  grain  bags,  to  Joseph  Levy  Bag  Company.  I  have 
seen  the  original  of  the  paper  of  which  this  purports  to  be  a 
copy.  (The  paper  identified  by  witness  is  a  copy  of  plaintiffs' 
exhibit  I.)  I  saw  it  on  file  in  our  oflSce.  It  was  returned  to 
the  Joseph  Levy  Bag  Company.  This  is  a  correct  copy  of  the 
original  except  that  the  original  had  Charles  Levy's  signature 
as  president  and  Samuel  J.  Oppenheim 's  as  secretary.  The 
corporate  seal  was  attached  to  it.    I  know  it  to  be  a  correct 
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copy  of  the  original.  I  have  made  personal  comparison  of  it 
with  the  original." 

The  contract  of  August  12,  1907,  was  offered  in  evidence, 
the  court  reserving  its  ruling,  after  objection. 

**The  Witness  (continuing) :  On  or  about  the  end  of  July, 
1908, 1  had  a  conversation  with  Mr.  Charles  Levy,  Mr.  Oppen- 
heim  and  either  Elias  or  William  Levy  in  regard  to  business 
transactions  between  the  firm  of  H.  M.  Newhall  and  Company 
and  Joseph  Levy  Bag  Company.  The  conversation  was  about 
the  delivery  of  the  bags  and  the  Joseph  Levy  Bag  Company 
taking  them  up  and  paying  for  them.  They  said  they  were 
short  of  funds  and  could  not  pay  for  the  bags  and  were  willing 
to  continue  the  contract  for  another  year.  Q.  That  is  the 
Joseph  Levy  Bag  Company  t  A.  Yes,  sir.  After  a  great  deal 
of  discussion  we  decided  to  renew  the  contract  for  another 
year  provided  they  paid  carrying  over  charges.  Q.  Did  they 
make  such  payment  t  A.  They  did.  They  paid  in  all  $7,000, 
of  which  $2,000  was  in  shape  of  a  promissory  note  and  $5,000 
in  cash.  While  these  negotiations  were  pending  we  had  four 
conversations  at  least,  probably  more.  The  terms  of  the  pro- 
posed agreement  were  discussed  in  the  presence  of  all  three 
gentlemen  I  have  mentioned.  As  a  result  of  these  negotia- 
tions we  entered  into  a  further  contract  for  the  sale  of  bags. 
I  recognize  a  typewritten  document  shown  me  on  the  letter 
heading  of  H.  M.  Newhall  and  Company,  dated  August  3, 
1908,  marked  *Bag  Contract.*  It  is  a  copy  of  the  contract 
which  was  signed  August  3,  1908.  (The  paper  identified  by 
witness  is  a  copy  of  plaintiffs'  exhibit  II.)  This  is  the  con- 
tract to  which  I  have  referred  in  my  previous  testimony  as 
being  entered  into  as  a  result  of  these  negotiations.  The  orig- 
inal I  suppose  is  in  our  office.  I  have  made  search  for  it  but 
so  far  have  been  unable  to  find  if 

The  contract  of  August  3, 1908,  was  then  offered  in  evidence 
and  after  objection,  the  court  reserved  its  ruling. 

**The  Witness  (continuing) :  After  this  contract  was  signed 
by  Oppenheim  on  behalf  of  Joseph  Levy  Bag  Company,  no 
notice  whatever  was  received  from  the  Joseph  Levy  Bag  Com- 
pany or  any  officer  or  agent  thereof,  that  Mr.  Oppenheim  had 
no  authority  to  enter  into  the  contract  on  behalf  of  Joseph 
Levy  Bag  Company." 
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Witness  was  asked  whether  plaintiffs  procured  the  sacks 
necessary  to  fill  the  contract;  what  plaintiffs  did  in  reference 
to  the  contract  after  its  date ;  whether  plaintiffs  had  bags  on 
hand  to  fill  the  contract  during  July  and  August;  whether 
plaintiffs  communicated  with  defendant  in  regard  to  the  con- 
tract during  July  and  August,  1908.  To  all  these  questions 
objection  was  sustained.  Also  a  letter  written  by  plaintiffs 
and  sent  to  defendant  on  July  27,  1909,  informing  defendant 
that  plaintiffs  were  prepared  to  deliver  the  one  thousand  bales 
cf  bags  mentioned  in  the  contract  of  August  3,  1908;  and  the 
reply  of  defendant,  of  July  29,  1909,  denying  the  execution 
of  the  contract;  also  letter  of  plaintiffs  informing  defendant 
that  they  would  at  once  proceed  to  dispose  of  the  bags  and 
would  hold  defendant  responsible  for  any  loss  under  the  con- 
tract; also  letter  of  August  2,  1909,  advising  defendant  that 
the  best  bid  received  for  the  bags  was  five  and  one-fourth 
cents  and  that  they  proposed  to  close  out  the  transaction  on 
that  basis,  holding  defendant  for  the  difference.  All  these 
letters  were  objected  to  and  the  objections  sustained.  As  also 
all  subsequent  questions  to  show  what  plaintiffs  did  with  the 
bags,  the  prevailing  demand  and  price,  and  like  matters. 

'*The  Witness  (continuing) :  At  the  termination  of  the  year 
following  the  making  of  the  contract  of  1907,  Charles  Levy 
said  that  Joseph  Levy  Bag  Company  had  not  money  to  take 
up  the  bags.  We  agreed  to  cancel  the  first  contract  upon  cer- 
tain conditions.  We  determined  the  amount  that  should  be 
paid  for  the  cancellation  of  that  contract  by  ascertaining  the 
approximate  carrying  charges,  including  interest,  fire  insur- 
ance and  warehouse  charges,  for  the  term  of  one  year  follow- 
ing. The  cancellation  of  the  contract  of  1907  was  made 
dependent  upon  the  entering  into  of  a  new  contract — the  con- 
tract of  August  3, 1908.  We  had  no  intimation  that  the  Levy 
Company  disclaimed  the  authority  of  Mr.  Oppenheim  to  enter 
into,  or  disclaimed  the  making  of  that  contract,  prior  to  receipt 
of  the  letter  from  Mr.  Wise."  (This  letter  was  written  July 
29,  1909.) 

Witness  Newhall  was  recalled  and  testified  that  the  meeting 
to  which  he  had  testified  occurred  before  the  contract  of  Au- 
gust 3,  1908,  was  entered  into.     Continuing,  he  testified: 

"In  August,  1908,  we  had  negotiations  with  Charles  Levy, 
Elias  Levy  and  Mr.  Oppenheim  with  reference  to  the  sale 
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of  one  thousand  bales  of  bags  for  future  delivery.  These 
negotiations  began  during  the  latter  part  of  July,  1908,  and 
occurred  in  my  office.  There  was  present  during  these  nego- 
tiations Charles  Levy,  Mr.  Oppenheim  and  Elias  Levy,  Mr. 
Martin  and  my  brother  George  A.  Newhall.  We  had  three 
interviews.  One  a  few  days  before  this.  Q.  By  Mr.  Wise: 
The  conversation  about  which  you  are  now  being  interrogated 
resulted  in  the  execution  of  this  paper  of  August  3,  1908, 
which  was  shown  to  you  yesterday!  A.  Yes.  .  .  .  The  wit- 
ness thereupon  was  shown  plaintiffs'  exhibit  I.  Q.  State 
whether  or  not  you  entered  into  that  contract  set  forth  on  that 
paper  of  the  12th  of  August,  1907,  with  the  defendant  corpo- 
ration. A.  We  did.  The  Court :  Q.  On  August  3,  1908,  did 
your  firm  have  any  claim  against  the  Joseph  Levy  Bag  Com- 
pany for  want  of  compliance  with  that  contract?  A.  Yes. 
Q.  What  was  the  amount  that  you  claimed  as  damages  for 
noncompliance?    A.  The  damages  were  about  $12,000." 

Continuing,  he  testified:  **Q.  State  whether  or  not  on  or 
about  the  3d  of  August,  1908,  or  just  prior  thereto,  you  waived 
any  claim  or  demand  which  you  bad  against  the  defendant  at 
that  time  in  consideration  of  its  doing  certain  things,  and 
what,  if  any,  acts  it  was  to  perform  in  consideration  of  that 
waiver.  A.  We  made  them  three  offers.  We  wrote  three 
offers  to  waive  the  rights.  I  can't  find  them.  They  were  de- 
livered to  Mr.  Charles  Levy.  I  have  not  a  copy  of  that  letter 
or  instrument.  It  was  just  a  memorandum.  Either  Mr.  Mar- 
tin or  myself  delivered  it  to  Mr.  Charles  Levy.  We  were  both 
in  the  office  at  the  time  he  was  there.  It  was  handed  to  Mr. 
Charles  Levy  in  my  presence.  Mr.  Martin  wrote  out  the 
memorandum.  I  read  it  after  it  was  written.  I  saw  it  de- 
livered to  Mr.  Charles  Levy.  I  am  able  to  state  its  contents. 
There  were  three  options  to  close  this  old  contract.  One  of 
the  options  was  that  they  should  pay  up  for  the  bags  and 
make  delivery.  The  other  was  that  they  should  pay  $7,000 
carrying  charges  and  take  a  new  contract  at  the  same  price 
as  the  contract  of  1907.  The  third  option  was  that  they 
should  take  a  new  contract  at  the  ruling  price  of  the  market 
at  that  date  and  pay  us  the  difference  in  cash.  This  memo- 
randum was  delivered  to  Mr.  Levy  at  the  second  interview, 
The  third  interview  was  held  about  the  1st  of  August.  Q. 
State  what  transpired  at  the  third  interview  about  the  Ist  of 
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August.  (Objection  sustained.)  Q.  State  what,  if  anything, 
the  defendant  did  with  reference  to  availing  itself  of  any  of 
these  three  options.  A.  They  accepted  the  second  option,  that 
they  would  pay —  The  Court :  What  did  he  say  t  You  say 
they  accepted — who  was  talking  to  you  and  what  was  stated  t 
A.  Charles  Levy.  Mr.  Fink :  Q.  In  the  presence  of  whom,  if 
anybody!  A.  The  presence  of  Mr.  Oppenheim,  my  brother 
and  Mr.  William  Martin.  I  think  Mr.  Elias  Levy  was  there. 
They  accepted  the  second  option.  Mr.  Charles  Levy  stated 
that  they  would  accept  the  second  option.  That  is,  we  were 
asking  $7,000.  They  stated  that  they  could  not  pay  but 
$5,000,  but  they  would  give  a  note  for  $2,000,  and  we  told  him 
we  would  accept  it  if  they  would  put  an  indorser  on  the  note, 
and  on  the  3d  of  August  they  brought  a  check  for  $5,000  to 
us  and  also  a  note  signed  by  Levy  Bag  Company  and  indorsed 
by  Herman  Levy.  We  accepted  that  on  the  3d  of  August  and 
then  issued  the  new  contract  at  the  same  price  as  the  1907 
contract.  On  August  3d  they  came  to  the  oflBce  and  brought 
a  check  on  the  London,  Paris  and  American  bank  and  the  note 
signed  and  indorsed  by  Mr.  Herman  Levy,  and  at  that  time  we 
gave  them  the  new  contract  at  the  same  price  as  the  old  one. 
We  turned  over  the  document  of  August  12,  1907,  tearing  it 
out  of  our  book.  Q.  Now,  I  will  ask  you  to  state  whether  or 
not  in  your  interview  with  Mr.  Charles  Levy,  Mr.  Elias  Levy 
and  Mr.  Oppenheim  about  the  1st  of  August,  1908,  anything 
was  said  by  them  about  sending  around  this  new  contract  and 
the  character  of  it.  A.  Mr.  Charles  Levy  accepted  the  second 
option  and  said  that  he  would  fix  it  up  in  a  day  or  so.  At  the 
same  time  he  said  that  they  ought  not  to  pay  more  than  $5,000. 
We  stood  on  $7,000  and  said  we  could  not  let  them  have  it  for 
less  than  $7,000.  On  the  3d  of  August  they  said  then  that 
they  would  send  it  around  in  a  day  or  two.  They  sent  the 
check  over  with  the  note.** 

The  witness  was  asked  whether  or  not  plaintiffs  would  have 
surrendered  the  contract,  exhibit  I,  to  defendant,  ''except  in 
exchange  for  the  check,  note  and  contract  of  August  3, 1908" ; 
what,  if  anything,  plaintiffs  caused  to  be  done  to  put  them- 
selves in  a  position  to  deliver  the  bags  under  this  second  con- 
tract, but  objection  was  sustained  and  the  witness  was  not  per- 
mitted  to  answer. 
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''The  Court:  If  there  is  anything  in  this  case  at  all  it  is  on 
a  count  altogether  different  from  the  one  that  you  have  got  in 
the  complaint.  I  don't  know  whether  an  amendment  could  be 
prepared  that  is  proper  or  not.  You  had  better  try  and  pre- 
pare an  amended  pleading. 

"The  Witness  (continuing) :  We  had  the  bags  on  hand  from 
the  old  contract.  I  think  we  had  them  for  a  whole  year.  It 
was  at  our  expense  for  the  reason  that  we  had  to  pay  storage 
and  insurance  and  interest.  Q.  State  whether  or  not  you 
would  have  so  acted  except  for  the  contract  delivered  to  you 
on  the  3d  of  August,  by  Oppenheim. ''  (Objection  sustained.) 
"Q.  Now  state  whether  or  not  in  July  and  August,  1909,  these 
bags  were  accepted  by  the  defendant.  A.  They  were  not  ac- 
cepted by  the  defendant;  we  sold  them.  We  put  them  in  the 
hands  of  a  bag  broker.  The  market  price  of  bags  in  that  quan- 
tity at  that  time  was  less  than  five  and  one-fourth  cents,  about 
five  and  one-eighth,  and  the  broker  was  not  able  to  sell  them 
at  that  price.  We  finally  bought  them  in  ourselves  at  five 
and  one-fourth  cents.  We  credited  the  defendant  with  that 
amount.  We  made  demand  upon  the  defendant  for  the  dif- 
ference between  the  market  price  of  the  bags  and  the  contract 
price.  The  defendant  did  not  pay  us.  In  the  latter  part  of 
July  we  took  warehouse  delivery  orders  for  one  thousand  bales 
and  presented  them  to  Mr.  Charles  Levy  and  Mr.  Oppenheim. 
That  was  about  the  end  of  July.  I  think  it  was  about  the  27th 
or  29th.  We  wrote  to  them  a  letter  and  then  we  got  an  an- 
swer to  that  letter  from  Mr.  Wise,  and  as  soon  as  we  got  that 
letter  we  presented  the  warehouse  delivery  orders  for  one 
thousand  bales  with  a  bill  for  the  total  amount.  The  defend- 
ant would  not  accept  them.  We  had  a  talk  with  Mr.  Levy  on 
the  subject.  Q.  What  did  he  sayt  A.  He  said  nothing.  It 
is  in  the  hands  of  Mr.  Wise  and  we  cannot  do  anything.  We 
had  the  bags  at  that  time  ready  to  deliver.  We  had  them 
ready  to  deliver  up  to  the  thirty-first  day  of  July,  1910. 

**Mr.  Wise:  I  am  willing  to  admit  that  plaintiffs  will  testify 
to  the  possession  of  one  thousand  bales  and  the  warehouse  re- 
ceipts ;  that  he  will  testify  that  they  are  in  his  possession ;  that 
he  had  the  property  and  warehouse  receipts  in  San  Francisco 
as  testified  to  by  him. 

**Mr.  Breeze:  And  will  you  also  admit  that  we  made  tender 
of  the  warehouse  receipts! 
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"Mr.  Wise:  I  will  admit  that  Mr.  Newhall  will  testify  that 
the  tender  was  made  on  the  day  just  referred  to." 

Witness  Mills,  recalled,  testified:  "I  am  acquainted  with 
Elias  Levy,  William  Levy,  Charles  Levy  and  Mr.  Oppenheim. 
I  was  present  at  an  interview  at  which  there  was  present  Mr. 
Charles  Levy,  Mr.  Oppenheim,  E.  W.  Newhall,  Mr.  Martin, 
myself  and  I  think  Mr.  Qeorge  Newhall  was  at  his  desk,  in 
the  latter  part  of  July,  1908,  when  the  contract  of  1907  was 
about  to  mature.  I  was  the  broker  in  that  transaction. 
Charles  Levy  and  Mr.  Oppenheim  pleaded  that  they  could  not 
take  up  the  contract.  That  they  did  not  have  the  money  and 
eould  not  pay  up.  They  left  after  stating  that.  I  was  pres- 
ent at  another  interview  between  them  and  Mr.  Newhall  some 
days  after  that.  There  was  some  talk  of  the  same  kind.  Mr. 
Elias  Levy  was  there  also.  They  pleaded  their  inability  again 
to  pay  the  amount  that  H.  M.  Newhall  and  Company  de- 
manded and  wanted  to  cancel  the  old  contract.  I  had  cou- 
▼ersations  with  Mr.  Charles  Levy  and  Mr.  Oppenheim  down 
in  their  office  with  reference  to  the  third  option  which  had 
been  given  them  by  Mr.  Newhall.  Mr.  Elias  Levy  may  have 
been  present.  I  talked  more  than  once  with  them.  I  don't 
think  Mr.  William  Levy  was  present.  Q.  What  was  said  by 
them  about  these  options f  (Objection  sustained.)  ''Q.  I 
will  ask  you  to  state  whether  or  not  finally  in  your  presence 
they  decided  to  accept  one  of  these  options f  (Objections 
gustained.)  ''Q.  State  what,  if  anything,  they  did  with  ref- 
erence to  accepting  one  of  these  options!  A.  They  told  me 
they  could  pay  $5,000.  I  know  the  money  was  paid  and  the 
note  was  given  and  the  other  contract  was  issued.  Samuel 
Oppenheim  took  the  money  up  himself.  I  met  him  on  the 
street  on  the  way  up,  and  he  told  me  he  was  going  to  pay  it 
I  did  not  see  the  money  paid  or  the  note  delivered.  Q.  After 
August  3,  1908,  and  between  that  date  and  June  and  July, 
1909,  did  you  have  any  conversation  with  either  of  the  Levys 
or  Mr.  Oppenheim  with  reference  to  the  contract  of  1908  for 
one  thousand  bales!"  (Objection  sustained.)  **Mr.  Fink: 
I  offer  to  prove  by  this  witness  that  frequently  during  the 
period  between  August  3,  1908,  and  June  and  July,  1909,  he 
had  conversation  with  Elias  Levy,  Charles  Levy  and  Mr.  Op- 
penheim in  which  their  purchase  of  this  one  thousand  bales 
of  bags  under  the  contract  of  August  3,  1908,  was  discussed 
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with  this  witness  and  in  which  they  asked  this  witness  to 
endeavor  if  possible  to  make  a  sale  of  the  bags  for  the  defend- 
ant corporation."  (Objection  sustained.)  "The  Witness 
(continuing) :  I  received  a  commission  on  the  1907  deal. 
Q.  Did  you  receive  any  commission  on  the  1908  dealt*'  (Ob- 
jection sustained.)  "Mr.  Fink:  I  oflPer  to  prove  that  he  did 
not.*'  (Objection  sustained.)  "Mr.  Pink:  If  the  court 
please,  that  is  our  case.  We  ask  permission,  in  the  event  your 
honor  thinks  we  have  not  proved  a  case  under  the  present  com- 
plaint, to  permit  us  to  file  an  amended  complaint.  I  have  a 
rough  draft  of  it  now.  It  sets  out  this  entire  transaction  just 
as  it  has  been  testified  to  by  the  witnesses. 

"The  Court:  I  don't  see  that  there  is  any  complaint  that 
can  be  filed  in  this  action  under  which  I  can  give  you  relief. 

"Mr.  Wise:  Let  the  record  show  a  formal  motion  for  a  non- 
suit upon  the  ground  that  plaintiffs  have  failed  to  establish  a 
case  or  have  failed  to  establish  any  contract  as  set  forth  in  the 
complaint,  or  otherwise,  or  at  all,  or  have  established  or  proved 
or  submitted  any  evidence  orally  or  documentary  to  sustain 
the  allegations  of  their  complaint  as  to  the  execution  of  a  con- 
tract by  defendant  or  its  breach  or  any  damages  thereunder. 

"The  court  took  said  motion  under  advisement. 

"Thereafter  plaintiffs  prepared  an  amended  complaint  and 
requested  leave  of  court  to  file  the  same,  which  said  request 
the  court  then  and  there  denied,  stating  that  the  document 
offered  as  the  contract  of  the  defendant  corporation  is  not  in 
law  the  contract  of  the  defendant;  that  such  contract  was 
never  ratified  by  the  defendant;  that  as  the  defendant  has  re- 
ceived nothing  under  the  alleged  contract,  no  estoppel  exists 
or  can  be  proven  and  for  the  said  reasons  and  for  no  other, 
the  court  denied  the  application  for  leave  to  file  an  amended 
complaint. 

"To  which  ruling  of  the  court  plaintiffs  then  and  there  duly 
excepted  and  now  assign  said  ruling  as  error." 

This  proposed  amended  complaint  set  forth  the  transaction 
of  1907,  the  failure  of  defendants  to  comply  with  it,  the  nego- 
tiations following  their  failure,  the  surrender  of  that  contract 
and  waiver  of  the  damages  which  accrued  to  plaintiffs,  the  ad- 
justment of  those  damages  and  surrender  of  the  contract  in 
consideration  of  certain  money  payments  and  the  further  con- 
sideration that  defendant  would  enter  into  a  new  contract, 
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the  contract  of  August  3, 1908,  for  the  purchase  of  a  like  num- 
ber of  bags  the  following  year  on  like  terms,  the  purchase  by 
plaintiffs  of  bags  to  meet  the  contract,  the  failure  and  refusal 
of  defendant  to  accept  them  when  the  time  of  delivery  arrived, 
the  tender  and  demand  made  by  plaintiffs  and,  on  refusal  by 
defendant,  the  sale  in  the  open  market  for  the  best  obtainable 
price,  leaving  still  due  plaintiffs  the  amount  claimed.  In  brief, 
this  proposed  amended  complaint  alleges  the  facts  and  circum- 
stances as  proved  or  sought  to  be  proved  and  as  appears  by  the 
foregoing  narrative  of  what  took  place  at  the  trial. 

It  is  a  fact  of  common  knowledge  that  a  very  large  part  of 
the  mercantile  business  of  the  country  is,  as  matter  of  con- 
venience, if  not,  indeed,  as  matter  of  necessity,  carried  on  by 
corporate  organizations  rather  than  by  partnerships.  It 
would  greatly  hamper  their  usefulness  if  all  the  daily  cur- 
rent purchases  and  sales  of  merchandise  could  be  made  only 
by  resolution  of  directors  or  that  the  public  dealing  with  their 
oflScers  would  do  so  at  the  peril  of  having  their  contracts  re- 
pudiated when  they  might  happen  to  be  unfavorable  to  the 
corporation,  or  less  profitable  than  was  anticipated  when 
made.  Suppose  an  incorporated  mercantile  house  of  San 
Francisco  should,  in  its  corporate  name,  signed  by  its  secre- 
tary, and  on  the  verbal  authority  of  the  president  and  one 
other  of  the  five  directors,  cable  an  order  to  a  Paris  house  for 
a  bale  of  drygoods  of  a  kind  and  value  previously  purchased 
from  the  latter  by  the  former.  Must  the  Paris  house  demand 
and  receive  an  authenticated  copy  of  a  resolution  by  the  board 
of  directors  of  the  San  Francisco  house  authorizing  the  order 
for  goods  before  the  Paris  house  could  safely  fill  the  order! 
Suppose  the  Paris  house  should  ship  the  goods,  and  on  arrival 
it  happened  that  they  had  depreciated  in  value  and  the  San 
Francisco  house  repudiated  the  contract,  claiming  their  right 
to  do  so  under  the  rule  now  contended  for.  A  system  of  law 
that  would  tolerate  such  an  evasion  of  responsibility  would  be 
unworthy  of  a  civilized  people. 

Yet  that  is  substantially  what  happened  here.  Defendant, 
by  its  president,  secretary  and  another  director,  personally 
ordered  the  bags  from  plaintiffs  and  the  latter,  at  great  cost, 
purchased  them  in  a  foreign  market  and  shipped  them  to  San 
Francisco,  and  held  them  for  delivery  as  they  had  agreed  to 
do.     Meanwhile  the  price  fell  off  and  defendant  repudiated 
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the  contract.  Indeed,  the  case  is  stronger  than  appears  hy 
this  simple  statement.  There  is  evidence  in  the  record  show- 
ing the  following  facts :  That,  in  1907,  defendant  executed  a 
contract,  whose  validity  is  not  to  be  questioned,  to  purchase 
one  thousand  bales  of  bags  from  plaintiffs  to  be  delivered  in 
June  or  July,  1908,  at  buyer's  option;  that  plaintiffs  pur- 
chased bags  to  meet  the  contract  and  had  them  on  hand  for 
delivery;  that  when  the  time  for  delivery  arrived  defendant 
was  unable  to  meet  its  obligations  and  sought  a  settlement 
with  plaintiffs;  that  the  damage  to  plaintiffs  resulting  from 
defendant's  default  was  about  $12,000;  that  plaintiffs  finally 
agreed  to  cancel  this  contract  on  condition  that  defendant 
would  pay  them  $5,000  cash  and  execute  its  note  for  $2,000 
and  would  also  make  a  new  contract  for  a  like  number  of  bags 
on  like  terms,  delivery  to  be  made  in  June  or  July,  1909 ;  that 
defendant  agreed  to  this,  i.  e.,  the  president  and  secretary  and 
one  other  of  the  directors  so  agreed,  and  the  defendant,  in  its 
corporate  capacity,  did  in  fact  pay  the  money,  execute  the 
note  and  later  pay  the  same;  that  with  the  knowledge  of  these 
same  directors  and  by  their  direction  and  pursuant  to  the 
agreement  made  with  plaintiffs,  by  which  defendant  was  re- 
leased from  the  first  contract,  thus  avoiding  the  payment  of 
the  remaining  damage  caused  by  defendant's  breach  of  the 
contract  of  1907,  the  secretary  of  defendant,  and  in  its  name, 
executed  and  delivered  to  plaintiff  the  contract  of  1908  in 
question ;  that  plaintiffs  accepted  this  contract  in  part  settle- 
ment of  their  claim,  proceeded  in  good  faith  to  meet  its  re- 
quirements on  their  part,  purchased  the  bags  in  Calcutta  and 
had  on  hand  for  delivery  the  necessary  number,  and  not  until 
about  the  last  day  for  delivery  were  they  notified  of  defend- 
ant's repudiation  of  the  contract;  that  at  this  time  the  price  of 
bags  had  dropped  to  a  point  involving  the  damages  claimed  by 
plaintiffs.  It  appeared  that  the  board  of  directors  consisted 
of  Oppenheim,  secretary,  Charles  Levy,  president,  Elias  and 
William  Levy  and  one  other.  It  was  admitted  by  defendant 
'Uhat  the  three  Levys  named  were  directors  and  participated 
with  him  (Oppenheim)  in  the  conduct  of  the  affairs  of  the 
corporation.**  The  corporation  recognized  and  acquiesced  in 
the  contract  by  paying  money,  and  in  its  corporate  capacity 
executing  a  note  and  paying  it,  which  note  formed  part  of  the 
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contract.  The  transaction  was  in  pursuance  of  the  only  busi- 
ness the  corporation  was  engaged  in — the  buying  and  selling 
bags,  burlap  and  twine.  In  fact,  the  contract  was  but  the 
renewal  of  one  canceled,  about  which  latter  no  question  of  its 
validity  can  arise.  Defendant  is  seeking  to  avoid  this  substi- 
tuted contract,  which  plaintiffs  accepted  in  good  faith,  sur- 
rendered a  considerable  part  of  their  claim  for  damages  under 
the  first  contract,  expended  a  large  sum  of  money  in  purchas- 
ing bags  to  fill  the  second  contract.  We  think  that  the  benefi- 
cent principle  of  estoppel  was  adopted  by  the  courts  to  meet 
just  such  cases  as  this.  This  would  seem  to  us  the  equitable 
and  reasonable  view  of  the  case  in  the  absence  of  authority. 
But  we  think  it  supported,  not  alone  by  its  intrinsic  merit, 
but  by  adjudicated  cases  of  recognized  value. 

From  the  viewpoint  of  the  learned  trial  judge  he  con- 
sistently ruled  out  both  contracts  and  many  questions  in- 
tended to  cast  light  upon  the  transactions  which,  in  our  view, 
should  have  been  allowed.  Indeed,  from  his  conception  of  the 
case  it  is  somewhat  remarkable  that  he  let  in  the  facts  which 
we  have  been  able  to  extract  from  the  record. 

In  Crowley  v.  Oenessee  Mining  Co,,  55  Cal.  273,  the  court 
said  of  the  common-law  rule  contended  for  by  respondent: 
''In  the  United  States,  nothing  more  is  requisite  than  to  show 
the  authority  of  the  agent  to  contract.  That  authority  may 
be  conferred  by  the  corporation  at  a  regular  meeting  of  the 
directors,  or  by  their  separate  assent,  or  by  any  other  mode 
of  their  doing  such  acts.  'If  this  were  not  so/  says  Mr.  Chief 
Justice  Redfield,  'it  would  lead  to  very  great  injustice,  for  it 
is  notorious  that  the  transaction  of  the  ordinary  business  of 
railways,  banks,  and  similar  corporations  in  this  country,  is 
without  any  formal  meetings  or  votes  of  the  board.  Hence, 
there  follows  a  necessity  of  giving  effect  to  the  acts  of  such 
corporations,  according  to  the  mode  in  which  they  choose  to 
allow  them  to  be  transacted.'  " 

The  modem  mercantile  corporations  have  come  into  use 
since  this  was  written.  Their  business  is  of  such  a  character 
as  to  require  even  greater  latitude  in  conducting  their  affairs 
than  the  classes  above  named. 

In  Oribble  v.  Columbus  Brewing  Co.,  100  Cal.  67,  71,  [34 
Pac.  527,  529],  the  court  said:  "The  most  that  can  be  claimed 
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is  that  the  contract,  as  executed,  was  in  excess  of  the  power 
conferred  by  the  board  of  directors  upon  the  president;  that 
it  varied  from  his  authority.  In  this  respect  the  transaction 
does  not  differ  from  that  of  an  agent  of  an  individual  who 
has  exceeded  his  authority.  That  which  the  principal  may 
authorize  an  agent  to  perform  he  may  ratify  when  performed 
by  the  latter  without  authority.  And  where  with  full  knowl- 
edge of  all  the  facts  involved  a  principal  reaps  the  fruits  of 
the  unauthorized  contract  of  his  agent,  and  for  some  time 
yields  acquiescence  to  its  provisions,  he  will  be  deemed  to 
have  ratified  it,  and  will  be  estopped,  as  against  one  who  has 
fully  performed  the  contract  on  his  part,  from  repudiating  it 
to  the  injury  of  the  latter.  And  this  doctrine  applies  to  cor- 
porations equally  with  individuals";  citing  cases.  **A  volun- 
tary acceptance  of  the  benefit  of  a  transaction  is  equivalent 
to  a  consent  to  all  the  obligations  rising  from  it,  so  far  as  the 
facts  are  known,  or  ought  to  be  known,  to  the  person  accept- 
ing." (Civ.  Code,  sec.  1589.)  Among  the  maxims  found  in 
the  code  is  the  following:  **He  who  takes  the  benefit  must  bear 
the  burden."  (Civ.  Code,  sec.  3521.)  It  was  held  in  Phillips 
V.  Sanger  Lumber  Co,,  130  Cal.  431,  [62  Pac.  749],  that  an 
oral  authorization  would  suffice  for  conferring  an  agency  to 
execute  the  promissory  note  of  a  corporation ;  and  it  will  be 
ratified  by  accepting  or  retaining  the  benefit  of  the  act,  with 
notice  thereof.  (Civ.  Code,  sec.  2310.  See  West  v.  WM 
C.  Prather  &  Co.,  7  Cal.  App.  81,  [83  Pac.  892].)  Without 
prolonging  the  discussion  we  refer  to  one  more  case — Kelsey 
V.  National  Bank  of  Crawford  County,  69  Pa.  426.  The 
cashier  of  defendant  offered  a  reward  for  the  detection  of  the 
thieves  who  had  robbed  the  bank  and  the  question  of  his  au- 
thority arose  when  plaintiff  sought  to  prove  that  the  reward 
was  offered  by  the  cashier  in  the  presence  of  some  of  the  di- 
rectors, pursuant  to  which  plaintiff  undertook  the  detection 
of  the  thief;  that  more  than  a  majority  of  the  directors  had 
knowledge  of  the  offered  reward  and  sanctioned  and  approved 
it.  The  trial  court  rejected  the  evidence.  On  appeal  it  was 
held  admissible.  Among  other  things  the  court  said:  ''It  is 
not  necessary  to  decide  whether  the  cashier  ex  officio  had  au- 
thority to  offer  the  reward  in  question  for  the  detection  of  the 
thieves  that  robbed  the  bank.     If  he  had  no  authority,  the 
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bank  is  liable  for  the  reward  if  the  offer  was  acquiesced  in 
and  ratified  by  the  directors.  The  law  is  well  settled  that  a 
principal  who  neglects  promptly  to  disavow  an  act  of  his 
agent,  by  which  the  latter  has  transcended  his  authority, 
makes  the  act  his  own  {Breden  v.  Dubarry,  14  Serg.  &  R. 
(Pa.)  30) ;  and  the  waiver  which  makes  the  ratification 
equivalent  to  precedent  authority  is  as  much  predicable  of  a 
corporation  as  it  is  of  ratification  by  any  other  principal;  and 
it  is  equally  to  be  presumed  from  the  absence  of  dissent.  {Oor- 
don  V.  Preston,  1  Watts,  387,  [26  Am.  Dec.  75].) "  Quoting 
from  Bank  of  Pennsylvania  v.  Reed,  1  Watts  &  S.  101,  the 
court  said:  "When  the  principal  has  been  informed  of  what 
has  been  done,  he  must  dissent  and  give  notice  of  it  in  a  rea- 
sonable time;  and  if  he  does  not,  his  assent  and  ratification 
will  be  presumed.  .  .  .  Nor  was  it  necessary,  in  order  to  bind 
the  bank  by  their  acquiescence,  that  notice  should  have  been 
given  to  the  directors,  when  sitting  in  their  official  capacity 
as  a  board.  If  they  were  personally  cognizant  of  the  offer 
made  by  the  cashier,  it  was  their  duty  to  call  a  meeting  of 
the  board  and  disavow  the  act,  if  they  were  unwilling  that  the 
bank  should  be  bound  by  it.  It  would  be  unjust  to  permit  the 
plaintiff  to  spend  his  time  and  money  for  the  detection  of  the 
thief,  on  the  faith  of  the  promised  reward,  and  then  repudiate 
the  offer,  as  unauthorized,  when  he  had  succeeded.  ...  If  the 
evidence,  tending  to  show  that  the  directors  had  notice  of  the 
offer  and  that  they  acquiesced  in  it,  was  sufficient  to  establish 
the  fact,  if  believed,  the  case  should  have  been  permitted  to 
go  to  the  jury.  We  think  the  evidence  was  sufficient,  and  that 
it  should  not  have  been  withheld  from  them.  It  tended  to 
show  that  the  cashier  offered  the  reward  at  the  instance  of 
one  of  the  directors,  and  upon  his  suggestion  that  the  directors 
would  bear  him  out  in  it ;  and  that  the  offer  was  made  in  the 
presence  of  three  of  the  directors;  and  that  the  plaintiff  'sepa- 
rately met  all  the  directors  and  talked  the  matter  over  with 
them,'  with  the  exception  of  William  Davis,  Jr.  .  .  .  The  evi- 
dence touching  the  question  was  amply  sufficient  to  go  to  the 
jury." 

It  is  our  opinion  that  the  learned  trial  judge  tried  the  case 
on  an  erroneous  conception  of  the  law ;  that  he  refused  much 
evidence  which  should  have  been  admitted;  that  the  court 
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erred  in  graDting  the  nonsuit  and  that  plaintiffs  shotdd  have 
been  permitted  to  amend  their  complaint 
The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  hj 
the  supreme  court  on  July  5,  1912. 


[Civ.  No.  93».    Third  Appellate  District.— May  7,  1912.] 

W,  E.  DEAN,  Respondent,  v.  SEDAN  MILLING  COM- 
PANT,  a  Corporation,  et  al.,  Defendants;  H.  W. 
POSTLETHWAITE,  Appellant. 

Note— Guaranty — Okal  Extension  or  Time  to  Makebt— Considera- 
tion— Discharge  or  Ouarantor — Confuctinq  Decisions — Law  or 
This  State. — ^While  there  ia  an  irreconcilable  conflict  in  the  deci- 
sions in  different  states  as  to  whether  a  mere  oral  agreement  to 
extend  the  time  of  payment  to  the  maker  of  a  note,  although  its 
terms  and  tenor  are  not  changed,  and  no  additional  burden  is  put 
upon  the  maker,  other  than  the  interest  fixed  by  its  terms,  is  sup- 
ported by  a  consideration  and  operates  to  discbarge  a  guarantor  of 
the  note,  yet  under  the  tenor  of  decisions  in  this  state,  as  well  as 
under  its  code  provisions,  the  rule  in  this  state  is  that  such  oral 
agreement  is  supported  by  no  consideration,  and  does  not  discharge 
the  guarantor. 

Id.— Code  Provisions  as  to  Exoneration  or  Guarantor. — Under  sec- 
tion 2819  of  the  Civil  Code,  "a  guarantor  is  exonerated,  except  so 
far  as  he  may  be  indemnified  by  the  principal,  if  by  any  act  of  the 
creditor,  without  the  consent  of  the  guarantor,  the  original  obliga- 
tion of  the  principal  is  altered  in  any  respect,  or  the  remedies  or 
rights  of  the  creditor  against  the  principal  in  any  way  impaired  or 
suspended.**  Section  2820  provides:  "A  promise  by  a  creditor  which 
for  any  cause  is  void,  or  voidable  by  him  at  his  option,  does  not 
alter  or  suspend  or  impair  the  remedy  within  the  meaning  of  the 
last  section,"  while  section  2823  thereof  provides:  "Mere  delay  on 
the  part  of  the  creditor  to  proceed  against  the  prii^cipal  does  not 
exonerate  the  guarantor." 

Id. — ^VoiD  Promise  Withottt  Consideration  not  Exonerating  Guar- 
antor— Terms  or  Guaranty  Including  Forbearance— Waives  or 
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Demand  and  Notice. — A  void  promise  could  not  exonerate  the  guar- 
antor. Since  a  promise  without  consideration  is  void,  a  promise  of 
forbearance  to  the  creditor  based  thereon  left  the  obligation  of  the 
creditor  unchanged,  and  it  remains  the  same  as  when  guaranteed. 
By  the  terms  of  the  guaranty,  the  guarantor  guaranteed  "the  pay- 
ment of  the  within  note  at  maturity ,  or  at  any  time  thereafter ,"  thus 
contemplating  the  contingency  that  it  might  not  be  paid  at  maturity. 
Since  he  also  expressly  waived  "demand,  notice  of  nonpayment  and 
protest,"  he  could  not  therefore  be  released  by  any  mere  forbearance 
of  the  payee  to  sue  the  creditor  after  maturity,  without  notice  to  him 
or  his  consent  thereto. 

Id. — Contract  in  Writing — ^Mode  oj  Alteration  Under  Code — ^"Oral 
Executed  Agreement" — ^Execution  bt  Both  Parties  Essential. 
Since  the  note  was  a  contract  in  writing,  it  is  within  the  terms  of 
section  1698  of  the  Civil  Code,  which  provides  that  "a  contract  in 
writing  may  be  altered  by  a  contract  in  writing,  or  by  an  oral  exe- 
cuted agreement  and  not  otherwise."  Section  1661  defines,  "An 
executed  contract  is  one  the  object  of  which  is  fully  performed.  All 
others  are  executory."  An  oral  executed  agreement  is  one  which 
must  be  executed  by  both  parties  to  constitute  it  as  a  modification 
of  a  contract  in  writing.  It  cannot  consist  of  mere  forbearance  to 
sue  by  one  of  the  parties  without  consideration. 

Id. — Support  op  Findings — Absence  op  Conflict. — It  is  held  the  find- 
ings are  supported  by  the  evidence,  and  were  p/operly  made,  and 
that  there  is  no  conflict  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  Will- 
iam  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  P.  Hatton,  and  Hartley  F.  Peart,  for  Appellant. 

A.  F.  St.  Sure,  and  J.  Leonard  Rose,  for  Respondent. 

CHIPMAN,  P.  J. — ^Plaintiflf  commenced  the  action  to  re- 
cover the  principal  and  interest  of  a  certain  promissory  note, 
executed  by  defendant,  Sedan  Milling  Company,  dated  Sep- 
tember 3,  1908,  for  $2,000,  payable  ninety  days  after  date  to 
the  Central  Bank  or  order,  with  interest  at  the  rate  of  eight 
per  cent  per  annum,  payable  monthly.  The  Central  Bank 
assigned  the  note  to  plaintiff,  who  brings  the  action.  Defend- 
ant Postlethwaite  indorsed  the  note  as  follows:  **For  value 
received,  I  hereby  guarantee  the  payment  of  the  within  note 
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at  maturity  or  at  any  time  thereafter  with  interest  at  the  rate 
of  8  per  cent  per  annum,  until  paid,  waiving  demand,  notice 
of  nonpayment  and  protest." 

Upon  sufScient  evidence  the  court  made  the  following 
finding : 

'*  VI.  That  said  note,  together  with  the  interest  thereon,  be- 
came due  on  the  second  day  of  December,  1908,  and  that  the 
same  was  presented  to  the  said  Sedan  Milling  Company  for 
payment  thereof  after  said  second  day  of  December,  1908,  and 
payment  thereof  demanded,  but  that  the  same  was  not  paid 
except  the  sum  of  $40,  which  said  sum  was  the  interest  on 
said  note  up  to  the  said  second  day  of  December,  1908 ;  that 
shortly  after  said  second  day  of  December,  1908,  said  Central 
Bank  of  Oakland  entered  into  an  oral  agreement  with  the  said 
Sedan  Milling  Company,  without  any  notice  to,  and  without 
the  consent  of,  the  said  defendant,  H.  W.  Postlethwaite, 
whereby  and  wherein  the  said  Central  Bank  of  Oakland  ex- 
tended the  time  of  payment  of  said  promissory  note  as  fol- 
lows :  $1,000  and  the  interest  on  said  $2,000  at  the  same  rate 
of  interest  as  provided  in  said  note,  to  wit :  eight  per  cent  per 
annum  to  be  paid  on  the  second  day  of  January,  1909,  and  the 
balance  of  $1,000  with  the  same  rate  of  interest  as  provided 
in  said  note,  to  wit :  eight  per  cent  per  annum  to  be  paid  on 
the  second  day  of  February,  1909 ;  that  said  Central  Bank  of 
Oakland  and  siaid  Sedan  Milling  Company  did  not  give  said 
defendant,  H.  W.  Postlethwaite,  any  notice  of  said  oral  exten- 
sion of  time  and  that  said  defendant,  H.  W.  Postlethwaite,  did 
not  at  any  time  consent  thereto ;  that  said  Sedan  Milling  Com- 
pany did  not  pay  said  sum  of  $1,000  and  interest  on  said 
$2,000,  or  any  part  thereof,  on  said  second  day  of  January, 
1909,  or  at  any  other  time ;  that  on  or  about  said  second  day 
of  January,  1909,  said  Central  Bank  of  Oakland  demanded 
payment  of  said  $1,000  together  with  the  interest  on  the  said 
$2,000  from  said  Sedan  Milling  Company,  and  that  said  Sedan 
Milling  Company  did  not  pay  said  sum  and  interest,  or  any 
part  thereof ;  and  that  on  or  about  the  eighth  day  of  January, 
1909,  notice  of  nonpayment  by  said  Sedan  Milling  Company 
of  said  note  and  interest  was  given  to  the  said  defendant, 
H.  W.  Postlethwaite,  and  payment  of  said  note  together  with 
the  interest  thereon  was  demanded  of  said  defendant,  H.  W. 
Postlethwaite,  but  the  same  was  not  paid." 


Digitized  by 


Google 


May,  1912.]         Dean  v.  Sedan  Milung  Co.  81 

As  conclusion  of  law  the  court  found — "that  the  oral  exten- 
sion of  time  of  payment  of  principal  and  interest  of  said  note 
mentioned  in  paragraph  VI  of  the  findings  of  fact  is  void." 

Plaintiff  had  judgment  from  which  and  from  the  order 
denying  his  motion  for  a  new  trial  defendant  Postlethwaite 
appeals. 

The  foregoing  finding  of  fact  and  conclusion  of  law  present 
the  principal  question  in  the  case — namely,  was  the  oral  ex- 
tension  of  time  of  the  payment  of  the  note  void  f  Appellant, 
correctly,  we  think,  states  the  rule  that,  in  order  to  relieve  the 
guarantor  from  liability,  there  must  be  a  valid  extension  of 
time  for  a  definite  period  and  there  must  exist  the  mutual 
promises,  first,  by  the  lender  to  forbear  his  right  to  full  pay- 
ment during  the  period  of  extension ;  second,  by  the  debtor  to 
retain  the  money  for  the  extended  time,  and  such  extension 
must  be  supported  by  a  sufiicient  consideration. 

Where  the  agreement  makes  no  change  in  the  terms  of  the 
contract  and  no  additional  burden  is  put  upon  the  debtor,  the 
creditor  merely  extending  the  time  of  payment,  the  decisions 
are  in  conflict  as  to  whether  such  an  agreement  is  supported 
by  a  sufficient  consideration.  Appellant  cites  Nelson  v.  Flagg, 
18  Wash.  39,  [50  Pac.  571],  as  presenting  his  view  of  the  ques- 
tion. The  court  there  said:  "The  effect  of  the  indorsement 
in  this  case,  in  the  light  of  the  finding  that  it  was  at  the 
maker's  request  and  with  his  consent,  was  to  postpone  the  time 
of  payment  for  one  year.  The  consideration  flowing  to  the 
holder  was  the  implied  promise  of  the  maker  to  pay  interest 
during  the  full  period  of  the  extension,  at  the  rate  expressed 
in  the  instrument;  and  the  promise  of  the  holder  to  forbear 
suit  for  a  definite  period  constituted  a  good  consideration  for 
the  agreement  upon  the  part  of  the  maker  to  pay  interest  for 
such  full  period.  Here  are  all  the  elements  of  a  valid  con- 
tract, and,  upon  principle,  we  are  unable  to  see  why  such  an 
agreement  should  not  be  sustained."  The  court  expresses  its 
unwillingness  to  agree  with  what  it  says  is  "the  reasoning  so 
often  advanced  by  courts  holding  a  contrary  doctrine — that 
the  maker  under  such  circumstances  assumes  no  additional 
obligation,  that  the  note  by  its  terms  binds  him  to  pay  interest 
until  the  note  is  paid."  Mr.  Brandt  says:  "It  seems  the 
better  opinion  that  the  surety  is  thereby  discharged.  The 
reasoning  upon  which  this  rule  is  founded  has  been  thus  well 
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expressed:  'It  is  a  valuable  right  to  have  the  privilege  at  any 
time  of  getting  rid  of  the  payment  of  interest  by  discharging 
the  principal.  By  this  contract  the  right  to  interest  is  secured 
for  a  definite  period,  and  the  right  to  pay  off  the  principal 
and  get  rid  of  paying  the  interest  is  also  relinquished  for  such 
period.  Here  then  are  all  the  elements  of  a  binding  con- 
tract.' **  (Citing  cases  in  foot-note.)  Continuing,  the  au- 
thor says:  ** Notwithstanding  this  reasoning  seems  invincible, 
the  contrary  has  been  repeatedly  held,  the  ground  upon  which 
these  decisions  is  founded  being  that  the  promise  of  the  prin- 
cipal to  pay  the  interest  for  the  extended  period  creates  no 
additional  obligation  upon  him,  as  he  would  have  been  obliged 
to  pay  the  interest  without  any  new  agreement  if  the  time 
had  not  been  given. '*  (Citing  cases.)  (1  Brandt  on  Surety- 
ship and  Guaranty,  3d  ed.,  sec.  388.)  It  would  be  di£Scult 
to  determine  where  the  weight  of  the  decisions  lies  if  it  were 
to  depend  upon  the  number  of  cases  decided  on  each  side,  for 
they  are  pretty  equally  divided.  We  have  a  statute  which 
must  be  taken  into  account  in  dealing  with  the  question.  Sec- 
tion 2819  of  the  Civil  Code  provides  as  follows:  **A  guarantor 
is  exonerated,  except  so  far  as  he  may  be  indemnified  by  the 
principal,  if  by  any  act  of  the  creditor,  without  the  consent  of 
the  guarantor,  the  original  obligation  of  the  principal  is  al- 
tered in  any  respect,  or  the  remedies  or  rights  of  the  creditor 
against  the  principal,  in  respect  thereto,  in  any  way  impaired 
or  suspended'*;  and  section  2820  provides:  '*A  promise  by  a 
creditor,  which  for  any  cause  is  void,  or  voidable  by  him  at  his 
option,  does  not  alter  the  obligation  or  suspend  or  impair  the 
remedy,  within  the  meaning  of  the  last  section."  Mere  delay 
on  the  part  of  the  creditor  to  proceed  against  the  principal 
does  not  exonerate  a  guarantor.     (Sec.  2823.) 

We  are  thus  brought  back  to  the  question  whether  the 
promise  of  plaintiff  was  for  any  cause  void.  If  it  lacked  con- 
sideration it  was  void  and  the  guarantor  was  not  exonerated. 
The  promise  of  forbearance  leaves  the  obligation  unchanged 
and  it  remains  the  same  as  when  guaranteed.  By  the  terms 
of  the  guaranty  the  guarantor  guaranteed  ''the  payment  of 
the  within  note  at  maturity  or  at  any  time  thereafter  with  in- 
terest at  eight  per  cent  per  annum  until  paid,"  contemplating, 
by  the  very  terms  of  the  guaranty,  it  seems  to  us,  the  con- 
tingency that  the  note  might  not  be  paid  at  maturity.    The 
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fact  that  the  forbearance  was  without  notice  to  or  consent  of 
the  guarantor  lends  no  weight  to  his  claim  to  exoneration,  for 
he  waived  ''demand,  notice  of  nonpayment  and  protest/' 
The  promise  to  pay  interest  during  the  time  of  forbearance 
was  held,  in  Reynolds  v.  Ward,  5  Wend.  501,  to  be  **  no  con- 
sideration" for  the  agreement  to  forbear  when  the  debtor  is 
already  bound  to  pay  interest ;  such  an  extension  does  not  re- 
lease the  guarantor  or  surety.  In  Davis  v.  Stout,  126  Ind. 
12,  [22  Am.  St.  Rep.  565,  25  N.  E.  862],  where  the  time  of 
payment  was  extended,  the  court  said:  "The  contract  is  not 
yalid,  for  the  reason  that  it  is  without  consideration.  It  does 
not  belong  to  the  class  of  contracts  in  which  a  consideration 
is  implied,  nor  do  the  recitals  show  a  consideration;  neither 
is  there  any  extrinsic  averment  showing  a  valid  consideration 
for  the  agreement  of  forbearance.  The  principal  and  interest 
of  the  note  were  due  when  the  payments  were  made  and  the 
agreement  extending  the  time  of  payment  entered  into ;  hence 
it  is  plain  that  the  payors  of  the  note  neither  did  anything 
they  were  not  already  under  a  binding  obligation  to  do,  nor 
undertook  to  do  anything  that  they  were  not  already  bound 
to  perform.  .  .  .  The  surety  is  in  no  better  situation  than  his 
principal,  if  it  be  true  that  the  contract  of  forbearance  was 
without  consideration  ...  for  where  there  is  no  considera- 
tion for  the  contract,  the  surety  will  not  be  released.*'  Many 
cases  to  like  effect  might  be  cited. 

Turning  to  the  California  decisions,  McCann  v.  Lewis,  9 
Cal.  246,  was  a  case  where  the  time  of  payment  of  a  promis- 
sory note  was  extended,  provided  the  interest  was  paid  at  the 
end  of  every  twelve  months.  Said  the  court,  by  Field,  J.: 
"The  agreement  for  the  extension  of  time  for  the  payment 
of  the  principal  of  the  note  was  without  consideration.  It 
conferred  no  rights  which  the  holder  did  not  possess."  In 
Liening  v.  Oould,  13  Cal.  598,  the  maker  of  the  promissory 
note  set  up  as  a  defense  that  the  holder  had  agreed  to  extend 
the  time  of  payment  on  payment  of  part  of  the  note  then  due. 
The  court  held  that  there  was  no  consideration  for  the  alleged 
agreement  of  extension.  In  Hughes  v.  Davis,  40  Cal.  117,  the 
principle  was  declared  that  an  agreement  to  extend  the  time 
of  payment  could  not  be  enforced  for  want  of  consideration. 

In  Stroud  v.  Thomas,  139  Cal.  274,  [96  Am.  St.  Rep.  Ill, 
72  Pac.  1008],  the  surety  on  a  promissory  note  sought  exon- 
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eration  on  the  ground,  among  others,  that  the  principal  ex- 
tended the  time  of  payment  of  the  note  for  a  valuable  con- 
sideration. The  consideration  relied  an  was  the  payment  of 
overdue  interest.  Said  the  court,  speaking  through  Mr.  Jus- 
tice Shaw:  **The  money  paid  was  due  to  the  plaintiff  by  rea- 
son of  the  previous  obligation.  No  additional  benefit  was 
received  by  the  plaintiff  and  none  could  be  conferred  by  the 
principal  debtor  by  the  payment  of  money  on  the  obligation 
already  existing  and  past  due.  ...  A  promise  made  without 
a  consideration  is  not  binding.  Consequently,  the  agreement 
for  the  extension  of  time  was  not  a  valid  promise,  and  would 
not  bind  the  plaintiff  to  forbear  suit  upon  the  note  during  the 
time  specified  in  the  agreement."  Appellant  contends  that 
the  facts  were  entirely  different  in  the  Stroud  case  from  the 
facts  here.  The  only  substantial  difference  that  we  can  see  is 
that  a  payment  of  interest  already  due  was  made  which  the 
court  held  was  not  a  consideration.  But  it  was  also  claimed, 
as  showing  a  consideration,  that  there  was  an  agreement  to 
forbear  suit  and  on  this  point  the  court  expressly  said  *'the 
agreement  for  the  extension  of  time  was  not  a  valid  promise 
and  could  not  bind  the  plaintiff  to  forbear  suit  during  the 
time  specified  in  the  agreement."  It  may  be  that  our  su- 
preme court  has  not  had  the  precise  question  so  clearly  before 
it  as  is  here  presented,  but  we  think  the  trend  of  its  decisions 
is  toward  that  class  of  cases  in  which  it  has  been  held  that  an 
agreement  to  forbear  suit  for  a  definite  period,  the  obligation 
remaining  unchanged,  is  not  supported  by  sufficient  considera- 
tion and  does  not  discharge  the  guarantor. 

Another  element  is  brought  into  the  case.  The  contract 
(promissory  note)  is  in  writing  and  section  1698  of  the  Civil 
Code  provides:  "A  contract  in  writing  may  be  altered  by  a 
contract  in  writing  or  by  an  oral  executed  agreement,  and  not 
otherwise";  and  section  1661  provides:  '*An  executed  con- 
tract is  one,  the  object  of  which  is  fully  performed.  All 
others  are  executory."  Appellant  claims  that  one  year  hav- 
ing elapsed  before  suit  was  brought,  the  agreement  was  exe- 
cuted, at  least,  in  part,  by  the  creditor  and  this  was  sufficient 
although  no  payment  was  made  as  agreed.  If,  as  we  hold, 
there  was  no  consideration  for  the  agreement  and  it  was  void, 
it  is  not  easy  to  see  how  it  was  made  valid  by  mere  forbear- 
ance to  sue,  for  there  was  in  law  nothing  to  execute.    There 
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is  no  element  of  estoppel  here.  Appellant  had  no  knowledge 
of  the  agreement,  did  nothing  by  reason  of  it  and  was  not 
prejudiced  by  it.  However  this  may  be,  ean  it  be  said  that 
the  agreement  was  executed  in  partf  An  executed  contract 
is  one  in  which  both  parties  have  fully  performed  the  terms  of 
the  contract ;  a  contract  performed  on  one  side  only  is  not  an 
executed  contract.  (9  Cyc.  244;  7  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  95;  1  Page  on  Contracts,  sec.  18.)  In  PearscUl  v 
Henry,  153  Cal.  315,  325,  [95  Pac.  154, 157],  the  court,  through 
Mr.  Justice  Sloss,  said:  ''According  to  section  1661  of  the 
Civil  Code,  an  executed  agreement  is  one  'the  object  of  which 
is  fully  performed.  All  others  are  executory.'  .  .  .  An  oral 
agreement  altering  a  written  agreement  is  not  executed  unless 
its  terms  have  been  fully  performed.  Performance  on  the 
one  side  is  not  suflScient.  There  must  be  a  complete  execution 
of  the  obligation  of  both  parties  in  order  to  bring  the  modifi- 
cation within  the  terms  of  the  statute."  (Citing  numerous 
cases.)  (See,  also,  Henehan  v.  Hart,  127  Cal.  656,  [60  Pac. 
426].) 

It  is  contended  that  findings  IX,  X  and  XI  are  not  sup- 
ported by  the  evidence.  These  findings  are  to  the  effect  that 
certain  averments  of  the  answer  were  untrue.  If  the  court 
had  held  the  agreement  to  forbear  suit,  as  set  forth  in  finding 
VI,  supra,  to  have  been  valid,  appellant's  contention  would 
have  some  foundation.  But  having  found  the  facts  and  that 
they  did  not  constitute  a  valid  agreement,  the  averments  of 
the  answer  were  untrue  in  the  sense  they  were  used.  And  for 
like  reason  there  is  no  confiict  between  finding  VI  and  these 
other  findings. 

No  other  question  is  presented  in  appellant's  opening  brief. 

The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  5,  1912. 
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[Civ.  No.  942.    Third  Appellate  District.— May  11,  1912.] 

JOHN  p.  O'CONNELL,  by  LAWRENCE  O'CONNELL,  His 
Guardian  ad  Litem,  Respondent,  v.  UNITED  RAIL- 
ROADS  OP  SAN  FRANCISCO,  a  Corporation,  Appel- 
lant. 

JuBY  Trial  —  Submission  ov  Issutss  —  Codb  Aickndicents  —  Duty  ov 
CouET  —  SPBaAL  Findings  —  Support  op  General  Verdict  —  Dis- 
tinct Issues. — Though  since  the  amendment  of  1909  to  section  625 
of  the  Code  of  Civil  Procedure  it  is  discretionary  whether  the  court 
shall  submit  special  issues  to  the  jury  in  certain  cases,  and  though, 
prior  thereto,  under  the  amendment  of  1905,  it  was  compulsory  upon 
the  court  to  submit  such  special  issues  as  would  have  the  effect  to 
test  the  validity  of  the  general  verdict,  yet  it  is  the  general  rule, 
whether  special  issues  are  discretionary  or  compulsory,  it  is  the  duty 
of  the  court  to  require  such  answers  as  will  support  the  general 
verdict,  or,  if  not  made,  to  reject  that  verdict.  But  when  distinct 
issues  are  made,  although  the  special  findings  upon  one  of  them  may 
not  support  the  general  verdict,  it  must  nevertheless  stand,  if  the 
special  findings  upon  another  distinct  issue  will  support  it. 

Ito. — Action  for  Neougence — Submission  or  Distinct  Issues — ^Defeo- 
TfVE  Trolley-pole — ^Failure  to  Warn  Young  Boy— Support  of 
General  Verdict. — In  an  action  for  negligence,  where  distinct  is- 
sues were  tendered  and  submitted  as  to  the  negligence  of  the  defend- 
ant in  maintaining  a  defective  trolley-pole,  in  the  use  of  which  a 
young  boy  was  injured  without  knowledge  of  the  defect,  and  as  to 
its  distinct  negligence,  when  placing  such  young  and  inexperienced 
boy  in  the  position  of  trolley-tender  on  a  construction  car,  in  failing 
to  warn  or  instruct  him  as  to  the  dangerous  and  hazardous  nature 
of  his  position,  it  is  not  material  whether  the  special  findings  of  the 
jury  upon  the  issue  as  to  the  defective  trolley-car  are  insufficient  to 
support  the  general  verdict,  where  it  is  sufficiently  supported  by  its 
findings  as  to  the  failure  to  warn  and  instruct  the  plaintiff. 

Id. — Construction  of  Complaint — Pacts  Stated  Necessarily  Infer- 
ring Negligence  in  Two  Respects. — Although,  if  the  complaint 
had  fully  charged  that  the  injury  had  resulted  from  negligence  in 
one  respect  only,  it  would  be  limited  to  that  charge,  yet,  where  no 
such  limitation  is  made,  but  the  complaint  sets  forth  facts  consti- 
tuting negligence  in  two  respects,  leaving  negligence  to  be  inferred 
from  the  facts  stated,  the  complaint  cannot  be  construed  as  import- 
ing that  the  plaintiff  relied  any  more  upon  the  negligence  to  b6 
inferred  from  the  averments  concerning  the  defective  trolley-pole, 
than  upon  the  negligence  to  be  inferred  from  the  averments  as  to  the 
omission  to  instruct  and  warn  the  plaintiff  as  to  the  dangerous 
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and  bazardoas  eharacter  of  the  work  in  which  he  was  ordered  to 
engage. 

Ii>. — Sbttlbd  Buue  a8  to  Dutt  of  Master  to  Wakn  Inexpe&ibnced 
Servant. — The  settled  rale  is  that  where  the  master  employs  a  ser- 
vant to  do  dangerous  work,  or  to  do  work  requiring  him  to  handle  or 
move  about  maehinerj  of  a  dangerous  character,  who,  from  jouth,  in- 
experience or  want  of  capacity,  may  fail  to  appreciate  the  danger 
surrounding  him,  it  is  a  breach  of  duty  for  the  master  to  expose 
sneh  servant,  even  with  his  own  consent,  to  such  danger,  or  to  place 
Idm  in  a  position  where  it  shall  become  necessary  for  him  to  en- 
counter the  same  without  first  giving  him  such  full  and  complete 
instractions  as  will  enable  him  to  fully  and  completely  comprehend 
them  and  do  the  work  safely  and  with  proper  care  on  the  servant's 
part 

Id. — Natural  Subskrviencx  of  Mikor  to  Orders — Gontributort  Neo- 
LiosMCB  NOT  IMPUTABLE. — A  minor  cannot  be  expected  to  set  up 
hit  opinion,  however  mature,  against  the  judgment  and  opinion  of 
those  maturer  and  older  to  whom  he  is  given  in  charge,  but  he  is 
taught  the  lesson  of  obedience  from  his  cradle,  and  he  is  required 
to  respect  the  judgment  of  his  elders;  and  it  would  be  an  extreme 
ease  in  which  a  minor  would  be  guilty  of  contributory  negligence 
in  obeying  the  orders  of  one  who  represents  the  master. 

Id. — ^MoTORMAN  Representing  Master. — ^Where  the  plaintiff  was  or- 
dered by  the  foreman  of  construction,  who  clearly  represented  the 
master,  to  take  the  position  of  trolley-car  tender  to  the  motorman  of 
a  construction  car,  with  directions  to  take  orders  from  the  motorman 
as  to  the  manner  of  discharging  his  duties,  who  would  show  him 
what  to  do  and  how  to  do  the  work,  it  is  clear  that,  under  the  cir- 
cumstances thus  appearing,  the  motorman  became  the  agent  or  vice- 
principal  of  the  defendant,  and  was  not  a  mere  fellow-servant  of  the 
plaintiff. 

Id. — ^Absbngb  of  Prejudicial  Error  in  Hetusino  Instructions. — 
Where  the  court  properly  instructed  the  jury  upon  all  of  the  mate- 
rial issues  involved  in  the  case,  it  is  held  that  there  was  no  preju- 
dicial error  in  refusing  instructions,  which  were  either  substantially 
embodied  in  the  charge,  or  which  were  rendered  inmiaterial  by  the 
special  findings  of  the  jury  to  the  contrary,  or  which  called  for  the 
erroneous  assumption  that  the  motorman  was  merely  a  fellow-servant 
of  the  plaintiff,  and  not  a  vice-principal. 

Id. — Harmless  Exclusion  of  Evidence— Reasonable  Cabs  in  Selec- 
tion OF  Trollet-polk— Issue  Eliminated  bt  Findings. — It  is  held 
that  there  was  no  prejudicial  error  in  the  exclusion  of  evidence  to 
■how  that  the  trolley-pole  stood  the  advertised  test  of  the  manufac- 
turers, regardless  of  the  tenability  of  the  ground  on  which  it  was 
exeluded,  since  the  failure  of  the  jury  to  agree  upon  the  special 
I  aa  to  the  defectiveness  of  the  trolley-pole  eliminated  that  issue 


Digitized  by 


Google 


38  O'CoNNELL  V.  United  Railroads.     [19  Cal.  App. 

from  consideration  in  relation  to  the  general  Terdict,  and  left  only 
tbeir  special  finding  upon  the  issue  of  failure  of  defendant  to  warn 
and  instruct  the  plaintiff  to  be  so  considered. 

Id. — Question  op  Causal  Connection  Between  Failure  to  Waen  of 
Danger  and  Broken  Trolley-pole. — The  fact  that  the  primary 
negligence  found,  as  to  the  failure  of  the  defendant  to  warn  the 
plaintiff  of  danger,  concurred  as  a  primary  and  necessarily  con- 
tinuous cause  with  the  broken  trolley-pole  in  causing  the  injury  to 
the  plaintiff,  and  which  precipitated  the  disaster,  does  not  require 
that  the  breaking  of  the  trolley-pole  should  be  regarded  as  an  inde- 
pendent cause,  but  as  concurring  with  the  original  negligence  to  pro- 
duce the  disastrous  result. 

Id. — Judgment  of  Inexperienced  Boy  as  to  Fitness  poe  Position  not 
Excusing  Failure  to  Wa&n. — The  fact  that  when  the  inexperi- 
enced boy  was  appointed  aa  a  trolley- tender  by  a  vice- principal,  he 
was  asked  if  he  thought  he  "could  fill  the  job,"  and  responded 
affirmatively,  only  tended  to  show  that  he  had  no  realization  of  the 
hazards  attending  such  a  position,  and  such  answer  could  not  excuse 
the  failure  of  such  vice-principal  to  warn  and  instruct  him  as  to 
guch  hazards. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    George  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  A.  Moore,  Stanley  Moore,  Wm.  M.  Cannon,  Wilder 
Wright,  and  Wm.  M.  Abbott,  for  Appellant. 

Sullivan  &  Sullivan,  and  Theo.  J.  Roche,  for  Respondent. 

HART,  J. — This  is  an  action  for  personal  injuries.  The 
cause  was  tried  by  a  jury  and  a  verdict  returned  in  favor  of 
the  plaintiff  for  the  sum  of  $6,000,  the  plaintiff  having  asked 
for  $30,000. 

Judgment  was  given  and  entered  in  accordance  with  the 
terms  of  the  verdict  so  returned,  and  this  appeal  is  by  the  de- 
fendant from  said  judgment  and  the  order  denying  it  a  new 
trial. 

There  is  no  dispute  as  to  the  circumstances  under  which 
the  accident  and  consequent  injuries  to  the  plaintiff  occurred. 
The  principal  point  of  controversy  is  whether,  under  the  aver- 
ments of  the  complaint,  the  general  verdict  may  be  sustained 
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in  view  of  the  failure  of  the  jury  to  return  answers  to  certain 
particular  questions  of  fact  submitted  to  them  by  the  court 
on  motion  of  the  defendant.  There  are  other  points  made  on 
the  instructions  and  the  rulings  of  the  court  on  the  evidence, 
but  the  disposition  of  these  will  hinge  largely  upon  the  result 
reached  as  to  the  main  point  above  referred  to. 

The  defendant,  a  corporation,  is  engaged  in  the  business  of 
"running  and  maintaining  and  operating  certain  lines  of 
street  railway  in  the  city  and  county  of  San  Francisco  over 
and  upon  certain  streets"  in  said  city,  and  at  the  time  the 
plaintiff  sustained  the  injuries  complained  of,  and  from  time 
to  time  prior  thereto,  was  engaged  in  constructing,  altering 
and  repairing  certain  portions  of  its  railway  system.  For 
that  purpose  it  operated,  by  means  of  electricity  and  trolley- 
poles,  cars  for  carrying  dirt  from  certain  points  on  its  said 
lines  of  railway  to  other  points  on  said  lines. 

It  appears  that  in  the  year  1902,  when  the  plaintiff  was  a 
lad  of  about  the  age  of  fourteen  years,  he  left  school  for  the 
purpose  of  seeking  and  procuring  work,  and  that  he  was  given 
employment  by  the  defendant.  At  first  he  was  put  to  work 
carrying  and  distributing  drinking  water  to  and  among  the 
workmen  engaged  in  construction  work  on  the  defendant's 
railway  lines.  He  performed  this  service  for  a  period  of 
about  six  months,  when  the  defendant  put  him  to  work  as  a 
messenger,  whose  duties  were  to  carry  letters  and  requests  for 
tools  between  the  construction  points  and  the  railroad  office. 
In  the  last-mentioned  capacity  he  acted  for  about  six  months, 
having  then  been  continuously  in  the  employment  of  the  com- 
pany for  about  a  year.  He  was  discharged  from  the  service 
of  the  company  in  May,  1903.  Up  to  this  time  the  plaintiff 
had  never  had  any  experience  with  or  in  the  use  of  machinery 
of  any  kind  or  character,  and  had  no  knowledge  of  the  manner 
of  manipulating  cars  operated  by  electricity,  nor  did  he  know 
anything  about  the  appliances  or  machinery  by  means  of 
which  such  cars  are  operated. 

After  his  discharge  from  the  service  of  the  defendant,  he 
obtained  employment  with  the  Key  Route  Railway  Company 
in  Oakland.  While  employed  with  that  company  he  was  put 
to  **  drilling  holes  in  rails  with  a  ratchet  for  the  purpose  of 
putting  in  bond  wires  between  the  rails."  He  continued  in 
the  service  of  the  Key  Route  Company  for  about  six  months, 
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when  he  secured  employment  involving  the  performance  of 
similar  duties  with  the  Belt  Railroad  in  the  city  of  San  Fran- 
Cisco,  remaining  with  the  latter  until  August  7, 1903,  on  which 
date  he  was  again  given  employment  by  the  defendant  as  a 
carrier  of  drinking  water,  as  the  same  was  required  from  time 
to  time,  to  the  laborers  employed  in  construction  work  for 
the  defendant.  He  was  thus  employed  up  to  the  noon  hour 
of  that  day,  after  which,  and  on  the  same  day,  one  Montague 
Oraham,  then  general  foreman  of  construction  for  the  defend- 
ant, ordered  him  to  take  the  position  of  ** trolley- tender"  on 
one  of  the  construction  cars,  and,  in  obedience  to  the  order 
so  given,  he  boarded  said  car  and  proceeded  to  discharge  the 
duties  of  the  position  to  which  he  was  thus  assigned.  Prior 
and  up  to  the  time  he  was  put  to  work  on  said  car  as  trolley- 
tender,  the  plaintiff  was  still  without  experience  in  the  use 
or  manipulation  of  trolley-poles  and  possessed  no  knowledge 
of  the  manner  of  handling  the  mechanical  appliances  ordi- 
narily employed  in  propelling  cars  operated  by  electricity  by 
the  trolley  system. 

The  car  upon  which  he  was  assigned  to  duty  was  then  in 
charge  of  one  Eleupfer,  the  motorman,  it  being  shown  and 
admitted  that  construction  cars  were  always  in  control  of  the 
motormen  and  that  the  trolley-tenders  were  subject  to  the 
orders  of  the  former. 

The  plaintiff  made  several  trips  on  the  car  prior  to  the  time 
at  which  the  accident  occurred.  It  appears  that  the  car  waa 
engaged  in  hauling  dirt  to  a  point  on  the  defendant's  railway 
system  in  the  neighborhood  of  Golden  Gate  Park.  Just  be- 
fore the  accident,  the  car  was  standing  on  a  bridge,  where 
the  dirt  was  being  dumped  from  the  car.  There  was  but  one 
track  on  the  bridge.  At  either  end  of  the  bridge  two  tracks 
merged  into  the  single  track  on  the  bridge.  While  the  dirt 
from  the  car  was  being  dumped  therefrom  on  the  afternoon 
of  the  eighth  day  of  August — the  day  succeeding  that  on 
which  the  plaintiff  was  inducted  into  the  position  of  trolley- 
tender — two  passenger  cars,  coming  in  opposite  directions, 
approached  either  end  of  the  bridge.  It  was  the  duty  of  the 
construction  car  to  clear  the  track  to  enable  the  passenger 
cars  to  pass  over  the  bridge,  and  in  order  to  do  this,  the 
motorman  first  ran  his  car  to  the  south  side  of  the  bridge  to 
let  the  north-bound  car  cross,  after  which  he  started  across 
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the  bridge  to  the  north  side  thereof  to  let  the  southbound  car 
cross.  After  the  north-bound  car  had  passed,  the  plaintiff 
jumped  from  the  work-car  to  the  ground  for  the  purpose  of 
switching  the  trolley,  and  aa  he  was  in  the  act  of  doing  so, 
the  motorman  ordered  him  to  jump  on  the  '*bumper"  of  the 
car.  The  plaintiff  obeyed  this  order,  took  a  position  on  the 
''bumper"  in  the  front  end  of  the  car,  and  put  the  trolley 
back  on  the  wire.  The  car  then  started  across  the  bridge, 
the  trolley  being  in  the  wrong  direction.  While  the  car  was 
in  motion  and  still  on  the  bridge,  the  motorman,  so  the 
plaintiff  testified,  ordered  him  to  "pull  down  the  trolley,'* 
and,  in  pursuance  of  the  order  so  given,  he  started  to  pull 
the  trolley  down,  when  the  trolley  pole  snapped  about  a  foot 
from  its  base,  with  the  result  that  plaintiff  lost  his  balance, 
feU  to  the  ground  in  front  of  the  car  and  received  the  injuries 
for  which  be  is  seeking  damages  through  this  action.  The 
body  of  the  plaintiff  was  jammed  under  the  car  in  such  man- 
ner as  to  require  the  use  of  a  "jack"  to  raise  the  car  in  order 
to  extricate  him  from  his  position.  He  sustained  a  number 
of  bodily  injuries,  the  most  serious  of  which  were  a  fractured 
leg,  the  break  extending  obliquely  from  a  point  just  above  the 
knee  to  a  point  on  the  thigh,  a  cut  on  the  back  part  of  his 
head  and  a  broken  nose.  He  was  confined  to  a  hospital  for 
over  three  months,  the  injured  leg  was  left  somewhat  shorter 
than  the  other,  the  muscles  on  the  outside  of  the  foot  had 
become  atrophied  and  entirely  lost  their  power,  and  the 
physician  testified  that  the  plaintiff  would  always  suffer  more 
or  less  pain  from  the  injury  to  that  limb. 

The  plaintiff  testified  that,  when  ordered  by  Graham  to  take 
the  position  of  trolley-tender,  the  latter  made  no  inquiry  of 
him  as  to  whether  he  (plaintiff)  had  ever  had  any  experience 
in  that  line  of  employment;  that  Graham  did  not  explain  to 
him  at  that  or  at  any  other  time  the  character  of  the  duties 
he  was  thus  required  to  perform,  nor  did  he  warn  plaintiff 
of  any  dangers  that  might  be  involved  in  the  discharge  of 
(hose  duties. 

Kleupfer,  the  motorman,  testified  that,  previously  to  the 
assignment  of  the  plaintiff  to  the  performance  of  the  duties 
of  trolley-tender,  he  said  to  Graham  that  he  "would  like  to 
have  a  man  tend  this  trolley,  somebody  that  knows  the  wires 
and  switches,"  as  he  could  not  do  anything  with  the  man  who 
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was  then  acting  in  that  capacity.  ^'With  that/'  continued 
Eleupfer,  ''he  [Graham]  sent  a  boy  over  to  me,  and  I  looked 
at  the  boy  [referring  to  plaintiff]  when  he  climbed  on  the 
car,  and  I  said,  ^Mr.  Graham,  I  don't  want  this  boy.  Can't 
you  give  me  a  mant  ...  *  He  said:  'He  knew  all  about 
the  switches  and  the  trolley,  and  is  well  enough  versed ;  he  has 
worked  for  the  company  before.'  I  said:  'I  would  like  to 
have  a  man,  because  I  don't  know  what  will  happen  to  this 
lad,'  and  he  said,  'Go  on  and  take  him,'  and  I  took  the  boy 
on  the  car  and  went  away." 

Graham,  testifying  for  the  defendant,  admitted  that,  pre- 
viously to  putting  the  plaintiff  to  work  as  a  "trolley-tender," 
he  did  not  ask  the  boy  whether  he  had  ever  acted  in  that 
capacity  before,  or  whether  he  had  ever  had  any  experience 
in  or  with  the  operation  of  a  car.  He  admitted  that  he 
did  not  even  know  the  extent  of  Kleupfer's  experience  as 
a  motorman,  or  what  Kleupfer's  ability  was  as  a  motor- 
man,  although,  he  testified,  all  that  he  said  to  the  plaintiff 
when  ordering  him  to  take  the  position  of  conductor  or 
"trolley-tender"  was  that  the  motorman  would  tell  him 
what  to  do,  and  where  to  go,  and  what  switches  to  take. 
Graham  further  admitted  that  at  no  time  did  he  explain  to 
the  plaintiff  that  there  was  any  danger  involved  in  the  per- 
formance of  the  duties  of  a  "trolley-tender,"  or  give  plain- 
tiff any  warning  that  the  trolley  might  fall  or  be  pulled 
down.  And  upon  this  point  the  plaintiff  testified  that  the 
motorman,  prior  to  the  accident,  gave  him  no  instructions  as 
to  his  duties  with  the  exception  of  telling  him  how  to  open 
and  close  the  switches  and  to  adjust  the  trolley  to  the  wire; 
that  he  did  not  at  any  time  warn  the  plaintiff  of  the  dangerous 
character  of  the  work  to  which  he  (plaintiff)  had  been  as- 
signed by  Graham.  There  was  evidence  received  to  the  effect 
that,  when  the  plaintiff  entered  upon  the  discharge  of  the 
duties  of  "trolley-tender,"  the  trolley-pole  was  in  a  defective 
condition,  and  that  plaintiff  had  discovered  and  knew  that 
the  pole  was  bent  or  not  in  perfect  condition  after  he  had 
operated  it  for  a  short  time. 

As  previously  stated,  there  is  practically  no  disagreement 
between  counsel  with  respect  to  the  circumstances  under 
which  the  plaintiff  was  put  to  work  as  a  conductor  on  the 
work-car  or  of  the  circumstances  attending  the  accident.    But 
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we  have  given  a  brief  rSsumi  of  the  facta  aa  developed  by  the 
evidence  in  order  to  facilitate  a  clear  apprehension  of  the 
principal  point  urged  here  against  the  sonndnesa  of  the  gen- 
eral verdict. 

But,  to  obtain  a  dear  understanding  of  the  main  prop- 
osition contended  for  by  the  defendant  with  reference  to  the 
issues  tendered  by  the  complaint,  it  will  also  be  necessary  and 
at  this  time  the  more  orderly  to  refer  to  and  reproduce  some 
of  the  averments  of  plaintiff's  pleading. 

Paragraph  7  of  the  complaint  charges  that  the  plaintiff, 
while  employed  as  a  messenger  boy  by  the  defendant,  was 
ordered  and  directed  by  the  latter  to  board  the  construction 
car  heretofore  referred  to  for  the  purpose  of  acting  as  con- 
ductor thereon,  and  that  he  was  ordered  and  directed  by  the 
defendant,  while  so  acting  as  conductor,  to  obey  all  orders 
given  him  by  the  motorman  in  charge  of  said  car. 

Paragraph  8  alleges  that  the  trolley-pole  used  on  said  car 
waa,  at  the  time  the  plaintiff  was  put  to  work  as  indicated, 
defective  and  out  of  repair,  and  that  such  condition  of  said 
pole  was  known  to  the  defendant,  ''or,  in  the  exercise  of  rea- 
sonable care,  would  have  become  known  to  said  defendant, 
and  was  unknown  to  plaintiff." 

Paragraphs  10,  11,  12  and  13  read  as  follows: 

''X.  That  at  the  time  said  plaintiff  was  given  said  in- 
struction last  aforesaid,  said  work  which  plaintiff  was  in- 
structed to  do  was  dangerous  and  hazardous,  all  of  which  was 
known  to  said  defendant  and  unknown  to  said  plaintiff. 

''XI.  That  at  all  of  said  times  said  plaintiff  was  unfamil- 
iar with  and  inexperienced  in  the  operation  of  said  cars  and 
the  handling  of  said  trolley-poles,  and  at  all  of  said  times 
was  unaware  of  the  dangerous  and  hazardous  character  of  the 
work  which  he  was  ordered  to  do,  all  of  which  was  known  to 
said  defendant. 

"XII.  That  pursuant  to  said  order  aforesaid,  and  while 
said  car  was  proceeding  in  a  northerly  direction  as  aforesaid, 
and  under  the  circumstances  aforesaid,  said  trolley-pole  was 
pulled  down  by  plaintiff,  by  means  of  said  rope,  for  the  pur- 
pose of  switching  it  from  said  overhead  wire,  with  which  it 
was  in  contact,  to  said  other  wire.  That  as  plaintiff  pulled 
said  trolley-pole  as  aforesaid,  by  means  of  which  said  rope, 
below  said  wire,  with  which  said  trolley  was  in  contact,  said 
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trolley-pole,  by  reason  of  Us  being  out  of  repair,  and  by  reason 
of  its  being  in  a  defective  condition,  suddenly  broke,  thereby 
causing  plaintiff  to  lose  his  balance  and  fall  from  the  place 
where  he  was  standing,  to  wit,  on  said  bumper  located  on  the 
front  of  said  car,  to  the  ground. 

''XIII.  Then  and  there,  by  reason  of  plaintiff's  fall  to 
the  ground  in  front  of  said  car,  said  ear  (then  in  motion) 
came  into  violent  collision  with  plaintiff,  and  ran  over  him, 
then  and  there  inflicting  npon  him  the  following  injories." 

The  complaint,  as  counsel  for  plaintiff  contend,  proceeds 
npon  the  theory  that  the  defendant  was  gnilty  of  two  different 
and  distinct  acts  of  negligence,  npon  either  of  which,  singly, 
or  both  operating  concurrently  to  produce  the  injuries  com- 
plained of,  a  recovery  may  be  predicated. 

On  the  other  hand,  the  defendant  first  contends  that  (to 
use  the  language  of  its  counsel)  ''although  it  is  stated  in 
paragraphs  10  and  11  of  the  complaint  that  this  work  which 
the  plaintiff  had  been  instructed  to  do  was  dangerous  and 
hazardous,  which  was  known  to  the  defendant,  but  unknown 
to  the  plaintiff,  and  that  the  plaintiff  had  never  been  warned 
nor  instructed  concerning  this  danger,  but  was  inexperienced 
in  the  operation  of  cars,  and  the  knowledge  of  trolley-poles, 
and  unaware  of  the  dangerous  character  of  the  work,  all  of 
which  was  known  to  the  defendant,  the  plaintiff  cannot  re- 
cover on  the  basis  of  any  of  these  allegations  because  it  is  not 
stated  in  the  complaint  that  any  of  these  matters  caused  or 
were  responsible  for  the  injuries  received  by  the  plaintiff. 
Having  alleged  what  caused  his  injuries,  the  plaintiff  is  lim- 
ited to  that  basis  of  recovery;  having  stated  that  he  was  in- 
jured by  reason  of  the  trolley-pole  being  out  of  repair  and  in 
a  defective  condition,  and  not  having  alleged  that  he  was  in- 
jured by  reason  of  any  other  act  or  omission,  he  cannot  predi- 
cate liability  on  any  such  act  or  omission,  but  is  confined 
to  the  one  theory  that  the  defective  condition  of  the  trolley- 
pole  was  the  cause  of  his  injuries,  and  his  recovery  must  be 
based  solely  upon  that  ground.'* 

The  court  submitted  to  the  jury  a  number  of  special  ques- 
tions of  fact  involved  in  the  issue  of  negligence  attributed 
to  the  alleged  omission  of  the  defendant  to  maintain  a  trolley- 
pole  in  perfectly  sound  and  safe  condition,  and  likewise  sub- 
mitted a  number  of  particular  questions  of  fact  involved  in 
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the  alleged  act  of  negligence  of  the  defendant  in  failing  to 
properly  instruct  and  warn  the  plaintiff  that  the  duties  to 
which  it  had  assigned  him  were  dangerous  and  hazardous. 

The  jury  returned  affirmative  answers  to  the  questions 
whether  the  trolley-pole  was  out  of  repair  at  the  time  of  the 
accident  to  plaintiff  and  whether,  at  the  same  time,  such  con- 
dition of  said  pole  was  known  to  plaintiff.  Upon  the  several 
other  questions  relating  to  the  condition  of  the  pole,  calling 
for  a  direct  decision  of  the  propositions  whether  the  pole  was 
defective,  whether  such  condition  was  known  to  the  defend- 
ant at  the  time  of  the  accident,  and  whether  the  defendant, 
by  the  exercise  of  reasonable  care,  could  have  known  of  the 
condition  of  the  pole  as  found  by  the  jury,  the  jury  could 
not  agree,  or,  to  be  more  explicit,  the  three-fourths  of  the  num- 
ber of  the  jury  requisite  to  form  and  return  answers  could 
not  agree  upon  responses  to  said  questions  and  so  reported  to 
the  court. 

It  is  therefore  contended  by  the  defendant  that  the  jury 
having  thus  failed  to  return  answers  to  the  particular  ques- 
tions of  fact  involved  in  what  it  conceives  to  be  the  only  and 
single  issue  of  negligence  submitted  by  the  complaint,  such 
failure  was  tantamount  to  a  failure  of  the  jury  to  agree  upon 
the  general  verdict.  In  other  words,  it  is  the  contention  that 
the  negligence  alleged  in  paragraph  12  of  the  complaint  being 
the  only  negligence  upon  which  the  plaintiff  relies  for  a  re- 
covery, unless  such  negligence  was  proved,  the  general  verdict 
could  not  stand,  and  that  the  failure  of  the  jury  to  answer 
the  particular  questions  of  fact  involved  in  that  issue  of  neg- 
ligence proved  that  the  jury  could  not  agree  upon  the  facts 
essential  to  the  support  of  the  general  verdict.  Under  these 
circumstances,  it  is  further  urged,  it  was  the  duty  of  the 
court  not  to  accept  the  general  verdict. 

At  the  time  of  the  trial  of  this  action,  under  the  terms  of 
section  625  of  the  Code  of  Civil  Procedure,  as  said  section 
was  amended  by  the  legislature  of  1909  (Stats.  1909,  p.  193), 
it  rested,  as  it  does  now,  entirely  in  the  discretion  of  the 
trial  court  whether  particular  questions  of  fact  should  be  sub- 
mitted to  the  jury  in  certain  classes  of  cases.  Prior  to  said 
amendment  and  under  an  amendment  of  said  section  by  the 
legislature  of  1905  (Stats.  1905,  p.  56),  it  was  compulsory 
upon  the  court  to  submit  such  questions  to  the  jury  where 
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they  were  requested  and  so  framed  as  that  answers  thereto 
would  have  the  effect  of  testing  the  validity  of  the  general 
verdict — that  is  to  say,  of  determining  whether  all  the  facta 
essential  to  the  support  of  the  general  verdict  were  estab- 
lished to  the  satisfaction  of  the  jury  by  the  evidence.  But  it 
is  no  doubt  the  settled  rule  that  where  the  court  submits  such 
particular  questions  to  the  jury,  and  they  in  form  and  sub- 
stance comply  with  the  conditions  laid  down  by  the  chief 
justice  in  Plyler  v.  Pacific  etc.  Cement  Co.,  152  Cal.  125, 
134,  [92  Pac.  56],  it  is  as  well  the  duty  of  the  court  where 
the  matter  of  the  submission  of  such  questions  rests  solely 
in  its  discretion  as  it  is  or  would  be  where  such  submission  is 
compulsory  to  require  answers  to  such  questions  or,  if  the  jury 
cannot  agree  upon  answers  thereto,  to  refuse  to  accept  the 
general  verdict.  (See  Stein  v.  United  Railroads,  159  Cal. 
379,  [113  Pac.  663] ;  Clementson  on  Special  Verdicts,  p.  107.) 
And  it  is,  of  course,  very  evident  that  if,  as  in  the  Stein  case, 
supra,  the  unanswered  questions  above  referred  to  called  for 
answers  as  to  facts  without  the  proof  of  which  the  plaintiff 
could  not  support  his  action  or  a  recovery,  the  effect  of  the 
failure  by  the  jury  to  answer  said  questions  would  be  to 
vitiate  the  general  verdict 

We  are,  however,  not  in  accord  with  the  defendant's  con- 
struction of  the  complaint  or  of  the  scope  and  effect  of  the 
averments  thereof,  or,  in  other  words,  with  its  conception  of 
the  theory  as  to  negligence  upon  which  the  complaint  has  pro- 
ceeded, and  are,  therefore,  of  the  opinion  that  the  failure  of 
the  jury  to  return  replies  to  the  particular  questions  bearing 
upon  the  issue  as  to  the  defective  condition  of  the  trolley-pole 
cannot  justly  be  held  to  constitute  or  amount  to  a  disagree- 
ment by  the  jury  upon  the  general  verdict.  In  other  words, 
we  do  not  assent  to  the  proposition  as  contended  for  by  the 
defendant  that  the  plaintiff  has,  in  his  pleading,  predicated 
his  claim  to  relief  solely  upon  the  negligence  involved  in  the 
alleged  act  of  the  defendant  in  suffering  the  trolley-pole  to 
be  and  to  remain  in  a  defective  condition.  Indeed,  scrutiniz- 
ing that  pleading  in  its  entirety  and  viewing  and  construing 
the  charging  parts  of  its  allegations  together  and  as  a  whole, 
it  cannot,  with  reason,  be  held  that  the  plaintiff  relies  any 
more  upon  the  negligence  to  be  inferred  from  the  avermonts 
conct  ruing  the  defective  condition  of  the  pole  than  u:)on  i.o 
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negligence  implied  from  the  averments  as  to  the  omission 
of  the  defendant  to  instruct  and  warn  the  plaintiff  respecting 
the  dangerous  aud  hazardous  character  of  the  work  in  which 
he  was  ordered  by  the  defendant  to  engage.  It  will  readily 
be  perceived  that  neither  the  averments  involving  the  charge 
that  the  pole  was  defective  and  out  of  repair  nor  those  setting 
out  the  failure  of  the  defendant  to  warn  the  plaintiff  of  the 
dangerous  character  of  the  duties  imposed  upon  him  directly 
charge  negligence.  As  to  the  alleged  defectiveness  of  the 
trolley-pole,  the  complaint,  it  will  be  noted,  merely  avers  that 
"said  trolley-pole,  by  reason  of  its  being  in  a  defective  con- 
dition, suddenly  broke,  thereby  causing  the  plaintiff  to  lose 
his  balance  and  fall  from  the  place  where  he  was  standing," 
etc  This  averment  could  and  perhaps  did  speak  the  truth — 
that  is,  that  plaintiff  fell  to  the  ground  and  sustained  his  in- 
juries by  the  breaking  of  a  defective  trolley-pole — yet  it  can- 
not in  any  degree  impair  or  detract  from  the  force  of  the  aver- 
ment from  which  it  is  to  be  inferred  that  the  defendant  was 
primarily  at  fault  by  its  failure  to  do  the  very  first  duty  it 
owed  to  the  plaintiff,  viz. :  to  warn  him  of  the  fact,  of  which 
it  possessed  knowledge,  that  the  work  which  it  had  directed 
him  to  perform  was  usually  attended  by  hazard  and  danger  to 
him  who  performed  it.  It  may  be  suggested  that,  if  the  com- 
plaint had  directly  charged  that  the  injuries  to  plaintiff  were 
proximately  occasioned  by  the  negligence  of  the  defendant  in 
maintaining  the  defective  trolley-pole  and  no  special  or  direct 
charge  of  negligence  were  alleged  in  connection  with  the  aver- 
ment that  the  defendant  omitted  to  warn  the  plaintiff  of  the 
dangerous  character  of  the  duties  to  which  it  had  assigned 
him,  then,  perhaps,  some  ground  for  the  defendant's  position 
might  exist  and  a  different  question  might,  consequently,  con- 
front us.  But,  as  we  have  shown,  the  complaint  nowhere  by 
direct  language  specifically  charges  negligence  to  the  defend- 
ant, but  relies  solely  upon  a  description  of  certain  acts  from 
either  of  which  negligence  must  necessarily  be  inferred.  It 
must  be  kept  in  mind  that  this  is  not  one  of  those  cases  in 
which  the  question  arises  as  to  which  of  two  distinct  causes, 
produced  by  two  separate  persons,  proximately  occasioned  the 
injuries.  The  two  alleged  wrongful  acts  here  are  laid  at  the 
door  of  the  same  person.  It  can  make  no  difference  which  of 
those  acts  caused  the  injuries,  or  whether  both,  operating 
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together,  caused  them.  The  result  is  the  same,  so  far  as  fixing 
the  liability  upon  the  defendant  is  concerned.  And  clearly 
neither  of  said  acts  rests  or  is  dependent  upon  the  other  for 
the  statement  of  a  case  of  culpable  negligence. 

The  real  and  only  issues  tendered  by  the  complaint,  then, 
are:  Did  the  plaintiff  receive  the  injuries  as  alleged  in  the 
complaint?  If  so,  was  it  by  and  through  the  negligence  of 
the  defendant  that  such  injuries  were  proximately  produced! 

Manifestly,  it  was  for  the  jury  to  decide  these  issues,  and 
it  was  within  their  right  and  province  under  the  issues  as  thus 
submitted,  having  found  that  the  injuries  had  been  received, 
to  determine  from  the  evidence  whether  the  negligence  of  the 
defendant  in  producing  them  was  in  the  alleged  act  of  main- 
taining a  defective  trolley-pole  or  in  its  alleged  failure  to 
properly  or  at  all  warn  and  instruct  the  plaintiff  as  to  the 
danger  and  hazard  lurking  in  the  duties  which  it  required  him 
to  perform  and  in  the  execution  of  which  he  sustained  such 
injuries,  or  in  both  the  alleged  wrongful  acts  operating  to- 
gether. It  follows,  therefore,  that,  although  the  jury  might 
have  conceived  themselves  justified  by  the  evidence  in  acquit- 
ting the  defendant  of  culpability  as  to  the  matter  of  the 
alleged  defective  trolley-pole,  still  they  were  authorized,  if 
the  evidence  warranted  such  conclusion,  in  basing  their  ver- 
dict upon  the  negligence  of  the  defendant  in  omitting  to  warn 
and  instruct  the  plaintiff  as  to  the  hazards  of  the  undertaking 
which  it  had  directed  him  to  assume.  And  this,  it  is  clearly 
manifest  from  the  general  verdict  and  the  answers  returned 
to  certain  of  the  particular  questions  of  fact  submitted  to 
them,  is  precisely  what  the  jury  did. 

We  have  already  seen  that  the  jury  could  not  agree  upon 
responses  to  some  of  the  essentially  material  particular  ques- 
tions of  fact  involved  in  the  issue  as  to  the  alleged  defect 
in  the  trolley-pole.  But,  as  before  stated,  they  did  agree  upon 
and  return  answers  to  all  the  particular  questions  involved 
in  the  issue  as  to  the  negligeuce  of  the  defendant  in  failing 
to  instruct  the  plaintiff  that  the  duties  of  trolley-tender  in- 
volved hazard  and  danger  to  an  inexperienced  person  under- 
taking to  discharge  them.  The  answers  so  given  involved 
express  findings  by  the  jury  of  these  facts :  That  the  defend- 
ant, as  alleged  in  the  complaint,  ordered  the  plaintiff  to  take 
the  position  of  conductor  on  one  of  its  work-cars;  that  the 
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plaintiff  was  ordered  by  the  defendant  while  on  aaid  car  to 
obey  all  orders  given  by  the  motorman  in  charge  of  said  car; 
that  a  short  time  before  the  accident  the  said  motorman 
directed  plaintiff  to  stand  upon  the  bumper  of  said  car  and 
that  the  danger  of  plaintiff's  position  on  the  bumper  was 
not  obvious  to  a  person  of  his  age,  experience  and  capacity; 
that  the  work  of  trolley-tender  upon  the  car  upon  which  plain- 
tiff was  put  to  work  was  dangerous  uid  hazardous;  that  the 
danger  of  such  employment  was  unknown  to  plaintiff;  that, 
before  the  accident,  plaintiff  was  not  given  by  the  defendant 
sufficient  instructions  with  regard  to  the  performance  of  his 
duties  as  trolley-tender;  that,  prior  to  the  accident,  the  de- 
fendant did  not  warn  the  plaintiff  concerning  the  danger  or 
hazard  of  his  work  as  trolley -tender;  that  at  the  time  of  the 
accident,  the  plaintiff  was  unfamiliar  with,  and  inexperienced 
in,  the  operation  of  said  car;  that  at  that  time  plaintiff  was 
unfamiliar  uith,  and  inexperienced  in,  the  handling  of  said 
trolley-pole;  that  the  plaintiff,  at  the  time  of  the  accident, 
was  not  aware  of  the  danger  and  hazard  involved  in  the  work 
which  he  was  engaged  in  at  that  time.  These  findings,  when 
considered  in  connection  with  the  failure  of  the  jury  to  return 
express  findings  upon  the  other  issue  of  negligence  made  by 
the  complaint,  clearly  show  this:  That,  while  reaching  the 
conclusion  that  the  fact  of  plaintiff's  admitted  knowledge  of 
the  defective  condition  of  the  pole  constituted  contributory 
.'negligence,  or,  perhaps,  more  strictly,  an  assumption  of  risk 
on  his  part  upon  that  issue,  and  that,  therefore,  the  defendant 
should  be  held  blameless  for  consequences  flowing  from  the 
defectiveness  of  the  pole,  the  jury  were,  nevertheless,  satisfied 
from  the  evidence  that  the  defendant  negligently  failed  to 
instruct  and  warn  the  plaintiff — a  mere  boy,  having  no  pre- 
vious experience  whatsoever  in  such  employment — as  to  the 
hazardous  nature  of  the  duties  which  it  had  thus  imposed 
npon  him,  and  that,  by  reason  of  such  negligence  on  the  part 
of  the  defendant,  the  plaintiff  was  injured.  And  it  cannot 
for  a  moment  be  doubted  that  the  general  verdict  is  consistent 
with  and  supported  by  the  findings  last  referred  to  and  that, 
as  before  shown,  the  attitude  of  the  jury  on  the  other  issue 
of  negligence,  as  evidenced  by  its  report  to  the  court  on  the 
particular  questions  submitted  to  them  thereon,  does  not  con- 
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flict  with  nor  in  any  manner  or  measure  invalidate  the  general 
verdict. 

It  will,  of  course,  not  be  disputed  that  the  settled  rule  is 
that,  where  the  master  employs  a  servant  to  do  dangerous 
work  or  to  do  work  necessarily  requiring  him  to  handle  or 
move  about  machinery  of  a  dangerous  character,  "who,  from 
youth,  inexperience,  ignorance  or  want  of  capacity,  may  fail 
to  appreciate  the  danger  surrounding  him,  at  such  work,  it  is 
a  breach  of  duty  for  the  master  to  expose  such  servant,  even 
with  his  own  consent,  to  such  danger,  or  to  place  him  in  a 
position  where  it  shall  become  necessary  for  him  to  encounter 
the  same  without  first  giving  him  such  full  and  complete  in- 
structions as  will  enable  him  to  fully  and  completely  com* 
prehend  them,  and  to  do  the  work  safely,  and  with  proper 
care  on  the  servant's  part."  (From  an  instruction  approved 
in  Clark  v.  Tvlare  Lake  Dredging  Co.,  14  Cal.  App.  439,  [112 
Pac.  564],  and  founded  upon  the  rule  as  laid  down  in  Foley 
V.  California  Horseshoeing  Co.,  115  Cal.  184,  [56  Am.  St. 
Rep.  87,  47  Pac.  42].) 

In  the  last-mentioned  case  the  court  points  out  certain  con- 
ditions upon  which  a  minor,  employed  about  dangerous  ma- 
chinery, may  himself  be  held  responsible  for  any  accident 
and  consequent  injury  that  might  happen  to  him  while  en- 
gaged about  or  in  operating  such  machinery,  but,  on  the 
other  hand,  it  unreservedly  approves  the  general  rule  as  to 
the  employment  of  minors  as  it  is  thus  enunciated  in  Turner 
V.  Norfolk  etc.  Ry.  Co.,  40  W.  Va.  675,  [22  S.  E.  83] :  "A 
minor  cannot  be  expected  to  set  up  his  opinion,  however 
mature,  against  the  judgment  and  experience  of  those  maturer 
and  older  to  whom  he  is  given  in  charge,  but  he  is  taught  the 
lesson  of  obedience  from  his  cradle,  and  he  is  required  to 
respect  the  commands  and  to  pay  deference  to  the  judgment 
of  his  elders,  until  legally  emancipated  at  the  age  of  twenty- 
one  years.  And  it  would  be  an  extreme  case  in  which  a  minor 
should  be  guilty  of  contributory  negligence  in  obeying  the 
orders  of  his  foreman,  representing  his  master." 

The  brief  reference  we  have  made  to  the  evidence  is,  we 
think,  sufficient  to  disclose  that  the  case  here  comes  clearly 
within  the  doctrine  invoked  and  applied  in  the  cases  above 
cited.  Here  we  have  a  lad  scarcely  beyond  the  age  of  four- 
teen years,  who,  when  called  to  the  employment  in  the  execu- 
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tion  of  which  he  was  injured,  was  acting  as  a  mere  messenger 
boy,  without  the  slightest  experience  in  the  manipulation  of 
the  mechanical  appliances  usually  used  in  the  operation  of 
trolley-cars,  and,  without  warning  or  instruction  as  to  the 
character  or  hazard  of  such  employment  by  the  defendant  or 
its  agent,  put  to  work  as  a  trolley-tender,  and  thus  compelled 
to  assume  the  resp>onsibility  of  performing  duties  as  to  the 
performance  of  which,  we  are  justified  in  saying,  even  an 
adult,  for  his  own  protection  as  well  as  that  of  the  public, 
should  first  be  given  specific,  clear  and  definite  instructions 
before  he  should  be  permitted  to  assume  the  responsibility  of 
performing  them.  But,  whether  because  of  youth,  inexperi- 
ence and  ignorance,  the  plaintiff  was  altogether  unfitted  for 
the  performance  of  such  duties  and  unable  to  realize  or  ap- 
preciate the  danger  or  hazard  involved  therein,  and  whether, 
under  all  the  circumstances  appearing,  the  defendant  was 
guilty  of  that  remissness,  in  the  discharge  of  the  duty  it  owed 
to  the  plaintiff,  censurable  in  law,  by  failing  to  instruct  the 
latter  how  to  perform  the  duties  to  which  it  had  assigned  him 
and  to  warn  him  as  to  the  hazards  involved  therein  before 
he  was  put  upon  their  performance,  constituted  questions 
whose  solution  was  peculiarly  a  matter  for  the  jury,  and,  as 
previously  stated,  we  perceive  no  reason  for  doubting  that 
upon  that  issue  alone  the  jury  founded  their  verdict  and  that 
their  conclusion  as  thus  expressed  and  as  evidenced  by  their 
answers  to  the  particular  questions  of  fact  involved  in  said 
issue,  is  amply  supported  by  the  proofs. 

The  defendant  complains  of  a  number  of  errors,  which  it 
claims  were  prejudicial  to  its  rights,  in  the  action  of  the  court 
involving  its  charge  to  the  jury.  It  will  not  be  necessary  to 
give  all  these  assignments  special  notice.  It  may  be  remarked 
generally  that  the  court  instructed  the  jury  clearly  and  fully 
upon  all  the  issues  upon  which  enlightenment  as  to  principles 
of  law  pertinent  thereto  was  essential  to  a  just  determination 
of  the  case  as  made  by  the  pleadings  and  proof. 

What  we  have  heretofore  had  to  say  concerning  the  issues 
as  to  negligence  tendered  by  the  complaint  is  substantially  a 
reply  to  the  contention  that  the  general  verdict  is  against 
law  because  it  is  in  conflict  with  instruction  No.  32,  given  by 
the  court  at  the  request  of  the  defendant,  and  declaring  that 
the  defendant  would  not  be  liable  for  any  injury  suffered  by 
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the  plaintiff  by  reason  of  the  defective  condition  of  the  trolley 
if,  finding  said  pole  to  be  defective  and  out  of  repair,  the 
defendant,  at  the  time  of  the  accident,  did  not  know  and, 
by  the  exercise  of  reasonable  care,  could  not  have  discovered 
such  condition  of  said  pole.  We  need  not,  therefore,  give  the 
point  thus  advanced  further  consideration. 

The  above  observation  is  equally  pertinent  to  instructions 
Nos.  3  and  10,  submitted  to  the  jury  on  the  motion  of  the 
plaintiff,  the  questions  involved  therein  having  already  been 
examined  and  decided  against  the  contention  of  the  defendant 
with  regard  thereto.  The  first  of  these  instructions  merely 
announced  to  the  jury  that  the  plaintiff,  in  his  complaint, 
relies,  aa  to  negligence,  upon  two  separate  and  distinct  the- 
ories. This  we  have  held  to  be  true,  and,  therefore,  the  second 
of  said  instructions  pertinently  and,  we  may  add,  correctly 
declared  to  the  jury  the  rule  as  to  the  duty  of  the  master 
toward  his  servant,  where  the  latter  is  required  or  directed 
by  the  former  to  perform  duties  of  a  dangerous  character  or 
in  a  dangerous  place,  and  such  servant,  from  youth,  inexperi- 
ence, ignorance  or  want  of  general  capacity,  may  fail  to 
appreciate  the  dangers  of  such  duties  or  place. 

Error  is  further  predicated  upon  the  court's  refusal  to 
allow  some  of  the  defendant's  instructions,  among  which  is 
instruction  No.  50,  which  reads  as  follows:  **Even  if  you 
find  that  the  defendant  was  negligent,  such  negligence  was 
not  the  proximate  cause  of  the  injury,  unless  the  defendant, 
in  the  exercise  of  ordinary  care,  ought  reasonably  to  have 
foreseen  that  injury  might  result  therefrom,  or  unless  such 
injury  was  the  natural  and  probable  consequence  of  the  mas- 
ter's negligence."  This  instruction  is  so  general  in  form  that 
it  is  difficult  to  say  to  which  theory  of  negligence  relied  on  in 
the  complaint  it  was  intended  that  it  should  apply.  If,  how- 
ever, it  was  addressed  to  the  alleged  negligence  involved  in 
the  act  of  maintaining  a  defective  trolley-pole,  the  reply  to 
the  exceptions  to  the  court's  action  in  refusing  it  is  twofold: 
1.  That  the  court,  in  its  charge,  fully  covered  the  law  as  to 
such  alleged  negligence;  2.  That,  even  if  it  were  error  to 
disallow  it,  the  error  is  without  prejudice,  since  the  jury  prac- 
tically found  in  favor  of  the  defendant  on  the  issue  of  negli- 
gence as  to  the  trolley-pole,  or,  at  any  rate,  eliminated  that 
theory  of  negligence  as  an  issue  in  the  case  by  their  failure 
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to  return  answers  to  the  particular  questions  of  fact  involved 
therein.  If,  on  the  other  hand,  the  instruction  was  designed 
to  bear  upon  the  other  theory  of  negligence,  the  failure  to 
allow  it  was  also  without  prejudice  in  view  of  the  full  ex- 
position of  the  law  upon  that  question  embodied  in  the  court's 
charge. 

Instruction  No.  51,  relating  to  the  issue  as  to  the  condition 
of  the  trolley-pole,  proposed  by  the  defendant,  was  rejected, 
and  the  action  of  the  court  in  that  respect,  even  if  erroneous, 
which  we  do  not  decide,  turned  out  to  be  without  prejudice, 
because  (as  suggested  in  the  above  observations  on  defend- 
ant's proposed  instruction  No.  50)  the  issue  to  which  it  was 
addressed  became  immaterial  by  reason  of  the  action  of  the 
jury  thereon.  {lAghtner  Mining  Co.  v.  Lane  et  al.,  161  Cal. 
689,  [120  Pac.  771] ;  Lowe  v.  San  Francisco  etc.  By.  Co.,  154 
Cal.  573,  578,  [98  Pac.  678].) 

It  is  next  contended  that  the  court  erred  in  declining  to 
allow  certain  instructions,  proposed  by  the  defendant,  on  the 
subject  of  negligence  of  a  fellow-servant.  The  court  was,  in 
our  opinion,  justified  in  rejecting  said  instructions.  While 
the  answer,  as  one  of  the  defenses,  pleads  that  the  injuries 
of  the  plaintiff  were  occasioned  solely  through  the  negligence 
of  a  fellow-servant,  there  was  not  offered  by  the  defendant, 
nor  is  there  in  the  record,  any  evidence  supporting  that  de- 
fense. The  undisputed  evidence,  on  the  contrary,  shows  that 
the  plaintiff  was  ordered  by  the  general  foreman  of  construo* 
tion  of  the  defendant  to  take  the  position  of  conductor  or 
trolley-tender  on  one  of  its  work  or  construction  cars;  that 
said  car  was  in  the  immediate  control  of  the  motorman,  and 
that  the  foreman  of  construction  directed  the  plaintiff  to  take 
orders  as  to  the  manner  of  discharging  his  duties  as  trolley- 
tender  from  the  motorman,  saying  to  plaintiff  that  the  former 
would  show  him  what  to  do  and  how  to  do  the  work  to  which 
he  was  assigned.  It  is  very  clear  from  these  facts  that  the 
motorman,  in  his  relation  to  the  plaintiff  as  an  employee  of 
the  defendant,  was  more  than  a  mere  fellow-servant  in  the 
sense  that  an  employer  is  not  legally  liable  for  injuries  sus- 
tained by  one  servant  through  the  negligence  of  a  fellow- 
servant.  Under  the  circumstances  as  revealed  by  the  evi- 
dence, he  was  the  agent  of  the  defendant  or  its  vice-principal. 
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It  may  be  said  to  be  true  that,  in  a  general  sense,  or  generally 
speaking,  the  motorman  and  conductor  of  an  electric  work-car 
arc  fellow-servants,  but  the  books  are  full  of  cases  showing 
where  one  fellow-servant,  in  the  discharge  of  a  particular  duty 
for  his  employer,  may  become,  by  reason  of  the  peculiar 
nature  of  such  duty,  the  master's  agent  so  as  to  bind  the 
latter  for  any  damage  resulting  from  its  negligent  execution. 
The  rule  is  that  where  the  master  owes  a  duty  to  his  employee 
he  cannot  escape  responsibility  for  its  proper  performance, 
or  liability  for  an  injury  to  one  servant  occasioned  by  a  fail- 
ure to  perform  such  duty,  by  delegating  its  performance  to 
another  servant.  {Tedford  v.  Los  Angeles  Elec.  Co,,  134  Cal. 
79,  [54  L.  R.  A.  85,  66  Pac.  76].)  It  is  said  in  that  case 
**that  the  fellow-servant  to  whom  the  performance  of  such 
duties  is  assigned  becomes,  with  respect  to  that  particular 
duty,  the  special  representative  of  the  employer — sometimes 
called  a  vice-principal.  In  such  case  negligence  of  the  servant 
is  the  negligence  of  the  principal,  for  which  the  latter  must 
answer.  (See  Daves  v.  Southern  Pac.  Co.,  98  Cal.  19,  [35 
Am.  St.  Rep.  133,  32  Pac.  708]  ;  Callan  v.  Bull,  113  Cal.  593, 
[45  Pac.  1017] ;  Elledge  v.  National  R.  R.  Co.,  100  Cal.  282, 
[38  Am.  St.  Rep.  290,  34  Pac.  720,  852]  ;  Nixon  v.  Selhy  etc. 
Co.,  102  Cal.  458,  [36  Pac.  803].)  ...  It  is  also  one  of  these 
duties  to  give  careful  instructions,  directions,  and  warnings 
to  a  youthful  or  inexperienced  servant  of  unusual  and  hidden 
dangers,  of  which  the  employer  is  aware,  and  of  which  the 
servant,  to  the  employer's  knowledge,  is  ignorant."  But 
there  can  be  absolutely  no  doubt  that  the  general  foreman 
of  construction,  who  ordered  the  boy  to  assume  and  discharge 
the  duties  of  conductor,  was  in  no  sense  a  fellow-servant  of 
the  plaintiff.  The  respective  general  duties  of  the  two  were 
altogether  dissimilar.  He  exercised  authority,  in  the  service 
of  the  defendant,  superior  to  that  of  the  plaintiff.  He,  in 
point  of  fact,  among  other  duties,  had  the  authority,  if  not 
to  employ  laborers,  to  assign  them  to  particular  duties  in  the 
work  of  construction,  etc.  Within  the  scope  of  his  duties,  he 
was,  therefore,  strictly  a  vice-principal  or  agent  of  the  defend- 
ant, and  upon  him  rested  the  duty  which  the  defendant  owed 
to  the  plaintiff  of  so  instructing  and  warning  the  latter  as  to 
the  dangers  of  the  duties  of  conductor  as  to  enable  him  to 
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fully  realize  and  appreciate  such  dangers.  {Ingermcm  t. 
Moore,  90  Cal.  410,  [25  Am.  St.  Bep.  138,  27  Pac.  306],  and 
authorities  cited ;  Ryan  v.  Los  Angeles  etc.  Co.,  112  Cal.  244, 
[32  L.  R.  A.  524,  44  Pac.  471] ;  Gibson  v.  Sterling  Furniture 
Co,,  113  Cal.  1,  [45  Pac.  5] ;  Yerdelli  v.  Oray*s  Harbor  etc, 
Co.,  115  Cal.  517,  [47  Pac.  364,  778] ;  Higgins  v.  Williams, 
114  Cal.  176,  [45  Pac.  1041] ;  Mullin  v.  California  Horseshoe 
Co.,  105  Cal.  77,  [38  Pac.  535]  ;  Henley  v.  California  etc.  Co., 
127  Cal.  232,  [47  L.  R.  A.  597,  59  Pac.  577] ;  Shea  v.  Pacific 
Power  Co.,  145  Cal.  680,  [79  Pac.  373].)  His  failure,  there- 
fore, to  warn  and  instruct  the  plaintiff  as  to  the  hazards  of 
the  employment  in  which  he  was  thus  required  to  engage — 
hazards  unusual  to  a  youth  without  previous  experience  in 
such  work — constituted  the  act  of  omission  and  consequent 
negligence  of  the  defendant. 

As  before  indicated,  it  is  clear  that  all  the  evidence  upon 
that  question  plainly  and  unmistakably  shows  that  both  the 
motorman  and  the  general  foreman  of  construction,  in  their 
transactions  with  the  plaintiff  as  shown  by  such  evidence,  sus- 
tained the  relation  of  vice-principals  to  the  defendant,  and 
that  there  having  been  introduced  into  the  record  no  evidence 
showing  or  tending  to  show  that  they  were  fellow-servants  of 
the  plaintiff  in  the  sense  that  the  defendant  could  not  be  held 
responsible  for  any  act  or  acts  of  theirs  resulting  in  injury  to 
plaintiff,  it  follows  that  the  rejection  of  the  instructions  here 
referred  to  did  not  constitute  error.  It  is  a  proposition  too 
obvious  to  require  reference  to  authorities  to  prove  it  that  a 
trial  court  is  never  required  to  submit  to  a  jury  the  law  upon 
an  uncontroverted  question  of  fact.  However,  the  following 
cases  expound  the  rule  as  thus  stated :  McNamara  v.  Macdonr- 
ough,  102  Cal.  581,  583,  [36  Pac.  941] ;  Tompkind  v.  Mahoney, 
32  Cal.  235 ;  Terry  v.  Sickles,  13  Cal.  429 ;  Caulfield  v.  San- 
ders,  17  Cal.  573 ;  Robinson  v.  Western  Pac.  R.  R.  Co.,  48  Cal. 
424 ;  Watson  v.  Damon,  54  Cal.  279 ;  State  v.  Osborn,  45  Iowa, 
425,  428 ;  Brickwood-Sackett  on  Instructions,  sec.  199. 

The  rejection  of  defendant's  proposed  instruction  No.  55 
cannot,  under  the  circumstances,  be  held  to  have  been  preju- 
dicial to  the  defendant.  This  instruction  would  have  told 
the  jury  that  if  there  were  two  ways,  one  safe  and  the  other 
dangerous,  by  which  the  plaintiff  could  have  performed  the 
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duties  of  conductor,  and  that  plaintiff,  having  knowledge  of 
those  two  ways,  undertook  to  perform  those  duties  in  the 
dangerous  rather  than  the  safe  way,  and  was  thereby  injured, 
he  would  be  guilty  of  contributory  negligence  and  the  defend- 
ant absolved  from  liability.  The  sole  act  of  negligence  of 
the  defendant,  according  to  the  jury's  findings,  was  that  of 
failing  to  warn  the  plaintiff  of  the  dangerous  character  of 
his  duties.  The  plaintiff  was,  according  to  an  express  finding 
of  the  jury,  educed  from  suflScient  evidence,  ignorant  of  the 
manner  of  performing  the  duties  of  trolley-tender,  and  was 
ordered  by  the  general  foreman  of  construction  to  obey  the 
directions  of  the  motorman  with  regard  to  the  performance 
of  those  duties  and,  in  obedience  to  the  order  thus  given,  was 
only  doing  what  the  motorman  told  him  to  do  when  he  met 
with  the  accident.  "He  had,"  as  counsel  for  the  respondent 
aptly  suggest,  '*no  choice  of  two  ways  in  performing  his  duty. 
His  duty,  as  he  saw  it,  and  as  he  had  been  instructed  by 
Graham,  was  to  obey  Kleupfer."  The  instruction  would, 
therefore,  have  had  no  application  to  the  particular  act  of 
negligence  upon  which  the  jury  manifestly  founded  their  ver- 
dict. 

There  is  discussed  in  the  briefs  but  one  of  the  rulings  on  the 
evidence  to  which  exceptions  were  reserved.  The  defendant, 
for  the  purpose  of  showing  reasonable  care  in  the  selection 
of  the  mechanical  appliances  used  upon  its  cars,  sought  to 
prove  the  ** advertised  test"  of  the  manufacturers  of  the 
trolley-poles  used  by  it.  The  court,  under  an  objection,  re- 
fused to  permit  the  defendant  to  show  by  one  of  its  witnesses 
what  such  advertised  test  disclosed  in  that  respect.  The  court 
excluded  the  testimony  on  the  ground  that  it  was  hearsay. 
But,  without  deciding  whether  the  exclusion  of  the  testimony 
on  that  ground  was  or  was  not  erroneous,  it  is  very  clear  that, 
since  the  issue  as  to  the  alleged  negligence  of  the  defendant 
by  reason  of  the  alleged  defectiveness  of  the  trolley-pole  was 
eliminated  from  the  case  by  the  jury,  and,  therefore,  formed 
no  part  of  the  basis  of  the  general  verdict,  the  ruling  was 
harmless. 

We  have  now  specially  noticed  all  the  principal  points 
which  we  have  felt  required  such  consideration  in  this  opin- 
ion, and  our  final  conclusion  is,  as  must  be  apparent  from 
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the  foregoing  discussion,  that  there  has  been  shown  to  exist 
no  just  reason  why  the  judgment  and  order  should  not  stand. 
Accordingly,  the  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  10,  1912,  and  the  following 
opinion  then  rendered  thereon: 

HABT,  J. — There  are  three  propositions  upon  which  a  re- 
hearing of  this  cause  is  asked  of  this  court,  viz. :  (1)  That  we 
fell  into  error  in  the  statement  that  the  amendment  by  the 
legislature  of  1909  of  section  625  of  the  Code  of  Civil  Pro- 
cedure, relating  to  the  matter  of  the  submission  of  particular 
questions  of  fact  and  special  issues  to  juries,  by  which  amend- 
ment trial  courts  are  given  discretion  as  to  the  matter  of  the 
submission  of  such  questions  and  issues,  was  in  force  at  the 
time  of  the  trial  of  this  action ;  (2)  that  this  court  is  mistaken 
in  the  declaration  ''that  there  was  no  evidence  which  would 
warrant  the  submission  to  the  jury  of  the  defense  as  to  negli- 
gence of  a  fellow-servant";  (3)  that  this  court  ignored  the 
proposition  contended  for  by  the  defendant,  that  there  is 
''no  evidence  sufficient  to  show  any  causal  connection  between 
the  negligence  found  by  the  jury  to  exist  and  the  plaintiff's 
injuries,"  the  contention  being  urged  in  the  petition  that  the 
evidence  affirmatively  showed  that  there  was  no  such  causal 
connection. 

1.  As  to  the  first  point,  we  confess  that  we  were  in  error 
in  the  declaration  that  section  625  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1909,  had  taken  effect  and  was  in 
force  at  the  time  of  the  trial  of  this  action.  We  now  find, 
upon  a  closer  examination,  that  the  amendment  was  approved 
on  the  sixth  day  of  March,  1909,  but,  as  no  other  time  was 
fixed  in  the  act  amending  the  section,  the  amendment,  under 
the  terms  of  section  323  of  the  Political  Code,  did  not  go 
into  effect  until  the  sixtieth  day  after  its  passage.  The  trial 
of  this  action  was  commenced  and  completed  before  the  ex- 
piration of  that  period,  and  the  amendment  was,  therefore, 
not  in  force  at  that  time. 

But  it  is  plainly  manifest,  if  our  conception  of  the  issues 
presented  by  the  complaint  and  of  the  effect  of  the  answers 
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returned  by  the  jury  to  certain  particular  questioni  of  fact, 
considered  in  connection  with  their  failure  to  answer  certain 
other  questions,  as  explained  in  the  original  opinion,  be  sound, 
then  it  became  immaterial  whether  the  section  as  it  stood 
prior  to  the  amendment  or  as  it  stands  as  amended  was  in 
force  and  applicable  at  the  time  of  the  trial  of  this  action. 
In  our  original  opinion,  although  mistaken  as  to  the  fact  of 
the  force  of  the  amendment  at  that  time,  we  tried  to  make 
this  proposition  clear.  At  any  rate,  the  necessary  effect  of 
our  views  upon  this  point  was  that  it  was  a  matter  of  indif- 
ference, under  the  circumstances  of  the  case,  whether  the 
original  or  amended  section  was  applicable.  If  the  jury  had 
answered  favorably  to  the  defendant  all  the  particular  ques- 
tions of  fact  bearing  upon  the  issue  as  to  the  defective  trolley- 
pole,  there  would  have  been  no  inconsistency  between  such 
answers  and  the  general  verdict,  since,  as  is  conclusively 
shown  by  the  record,  the  general  verdict  was  founded  solely 
on  another  and  different  issue  of  negligence  tendered  by  the 
complaint.  After  the  return  of  the  general  verdict,  with  the 
answers  to  the  particular  questions  of  fact  involved  in  the 
last-mentioned  issue  of  negligence,  said  answers  fully  sup- 
porting the  general  verdict  on  that  issue,  it  became  wholly 
unnecessary  to  further  consider  the  action  of  the  jury  on  the 
particular  questions  of  fact  involved  in  the  issue  to  which  the 
general  verdict  could  obviously  have  no  relation.  That  issue 
was  entirely  eliminated  from  the  case  by  the  jury,  and  thus, 
figuratively  yet  truly  speaking,  it  became  a  cadaver  into  whose 
lifeless  veins  no  amount  of  blood  could  be  injected  by  means 
of  answers  to  interrogatories  bearing  thereon  that  could  re- 
store to  it  the  power  of  respiration;  hence,  as  stated,  it  be- 
came wholly  immaterial  whether  the  questions  to  which  the 
jury  were  unable  to  formulate  and  return  answers  were  an- 
swered or  not  answered,  or  how  answered,  so  far  as  is  con- 
cerned any  effect  any  answers  which  might  have  been  given 
might  have  upon  the  verdict  as  returned.  See  Pigeon  v. 
Fuller,  156  Cal.  696,  701,  [105  Pac.  976],  where  this  question 
is  exhaustively  considered. 

2.  After  a  careful  re-examination  of  the  record,  we  are 
satisfied  with  the  conclusion  heretofore  arrived  at  that  there 
was  no  evidence  to  which  the  requested  but  rejected  instruc- 
tions relating  to  the  fellow-servant  defense  pleaded  in  the 
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answer  are  applicable.  Counsel  do  not  claim  that  testimony 
addressed  to  that  defense  was  offered  by  the  defendant,  but 
the  contention  is  that  whether  the  motorman,  v/hose  instruc- 
tions as  to  the  manner  of  performing  his  duties  the  plaintiff 
was  ordered  by  the  general  foreman  to  obey,  was  a  fellow- 
servant  of  the  plaintiff  in  the  technical  sense  of  that  term 
or  a  vice-principal  of  defendant  in  his  relation  to  the  plain- 
tiff, '* depends  upon  the  proper  construction  of  the  evidence 
relating  to  plaintiff's  age  and  experience,  and  whether  he 
received  suflBcient  warning  or  instruction,"  and  that,  there- 
fore, it  was  for  the  jury  to  determine  from  the  evidence 
addressed  to  that  fact  whether  his  age  and  intelligence  ''were 
sufficient  to  give  him  the  discretion  necessary  to  the  discharge 
of  his  duties  as  trolley-tender,"  or,  ** being  inexperienced,  he 
had  received  sufficient  warning  and  instruction."  It  is 
argued  that  these  facts,  proved,  if  at  all,  by  evidence  produced 
by  the  plaintiff,  were  reasonably  susceptible  of  deduction 
from  the  evidence  so  received,  and  it  is  further  argued,  had 
the  jury  found  that  the  plaintiff  either  had  sufficient  intelli- 
gence and  experience  or  was  warned  as  to  his  duties  and  the 
hazardous  character  thereof,  the  defense  of  fellow-servant 
would  have  been  unquestionably  established.  Therefore,  it  is 
insisted,  the  court  seriously  erred  by  refusing  to  submit  to 
the  jury  the  question  whether  Kleupfer,  the  motorman,  was 
a  fellow-servant  of  the  plaintiff.  We  think  that  no  question 
can  arise  from  the  evidence  that  the  motorman,  having  been 
delegated  by  the  general  foreman  of  construction,  of  whose 
authority  as  an  agent  or  vice-principal  of  the  defendant  in 
the  transaction  with  the  plaintiff  we  entertain  no  doubt,  to 
direct  the  plaintiff  in  the  matter  of  the  performance  of  his 
duties,  thus  became  and  stood  toward  the  plaintiff  as  more 
than  a  mere  fellow-servant.  In  other  words,  we  think  the 
evidence  fairly  shows  that,  as  to  his  relation  to  the  plaintiff, 
the  motorman  was  placed  squarely  in  the  shoes  of  the  defend- 
ant by  one  having  the  authority  to  put  him  in  that  position. 
But,  in  the  light  of  the  action  of  the  jury,  as  shown  by 
their  general  verdict  and  their  answers  to  the  interrogatories 
relative  to  the  issue  of  negligence  involved  in  the  omission 
of  the  defendant  to  warn  the  plaintiff  of  the  hazardous  nature 
of  his  employment,  we  are  unable  to  perceive  in  the  question 
whether  the  motorman  was  a  fellow-servant  of  the  plaintiff 
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any  very  great  importance,  so  far  as  any  influence  it  might 
exercise  or  effect  it  might  have  upon  the  particular  act  of 
negligence  which  the  jury  found  was  the  proximate  cause  of 
plaintiff's  injuries.  Graham,  who  ordered  the  plaintiff  to 
take  the  position  of  trolley-tender  and  to  obey  the  directions 
of  the  motorman,  was  in  no  sense  a  fellow-servant.  This 
proposition  the  court  was  at  liberty  to  assume  as  a  matter  of 
law  from  the  undisputed  testimony.  He  was  a  general  fore- 
man of  construction,  or,  in  fact,  a  deputy  under  the  general 
superintendent  of  construction  for  the  defendant.  In  his 
capacity  as  general  foreman,  Graham  had  the  authority  to 
assign  employees  to  the  various  employments  involved  in  rail- 
road construction  for  the  defendant,  or,  if  this  is  stating  his 
authority  too  broadly  under  the  evidence,  he  was  at  any  rate 
undoubtedly  given  power  by  the  superintendent  of  construc- 
tion to  assign  the  plaintiff  to  whatever  employment  he  con- 
ceived the  boy  to  be  fitted  for,  or  his  own  discretion  might 
suggest.  In  the  exercise  of  this  authority,  Graham  clearly 
and  unmistakably  acted  as  the  agent  or  vice-principal  of  the 
defendant.  It  was,  therefore,  his  duty,  acting  for  the  defend- 
ant in  this  matter,  to  do  that  which  it  was  incumbent  upon 
his  principal  to  do,  viz.,  warn  the  plaintiff  of  the  dangerous 
character  of  the  duties  of  a  trolley-tender.  If  he  failed  in 
this  duty,  then  the  fault  or  culpable  negligence  of  the  defend- 
ant and  to  which  the  cause  of  plaintiff's  injuries  must  be 
traced  lies,  primarily,  in  such  failure,  and  as  it  is  this  act 
of  negligence  which  the  jury  found  had  caused  the  injuries, 
and  as  the  act  of  negligence  so  found  involves,  essentially, 
the  elements  of  youth,  want  of  experience,  incapacity  in  the 
plaintiff,  and  the  duty  of  obedience  on  his  part  to  his  superiors 
in  years,  in  experience  and  in  authority,  the  very  failure  to 
warn  him  of  the  hazards  of  the  duties  to  which  he  was  as- 
signed constituted  the  gist  of  the  offending  by  the  defendant. 
Therefore  it  seems  to  us,  as  already  suggested,  that  it  must 
be  true  that  it  can  make  little  material  difference,  so  far  as 
sustaining  this  act  of  negligence  is  concerned,  whether  the 
legal  relation  existing  between  the  plaintiff  and  the  motor- 
man,  as  coemployees  of  the  defendant,  was  that  of  fellow- 
servants  or  of  employee  and  vice-principal.  In  other  words, 
the  negligence  of  the  defendant,  which  it  was  found  directly 
caused  the  injuries  to  plaintiff,  originated  in  and  relates  solely 
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to  the  failure  of  the  defendant  to  discharge  the  first  duty  it 
owed  to  a  youth  of  inexperience  and  want  of  capacity  assigned 
to  the  performance  of  duties  beset  by  danger  and  peril  to 
life  and  limb,  and  it  seems  to  us  that,  under  these  circum- 
stances, it  must  compel  the  laying  down  of  not  only  an  unrea- 
sonable but  a  barbarous  rule  to  hold  that  the  boy,  ordered 
and  expected,  as  to  the  manner  of  performing  duties  to  which 
he  was  a  stranger,  to  obey  the  person  under  whose  immediate 
directions  he  was  placed,  should  be  held  responsible  for  the 
mistakes  or  negligence  of  such  person,  even  though  the  latter 
might  have  been  a  fellow-servant  within  the  legal  meaning 
of  that  expression;  for,  how  could  this  inexperienced  youth, 
lacking  in  that  degree  of  judgment  necessary  to  be  exercised 
in  the  prosecution  of  occupations  requiring  some  measure  of 
skill,  and  which  can  ordinarily  come  only  through  experience, 
know  when  the  directions  given  him  by  the  motorman,  and 
which  he  was  ordered  to  follow,  were  erroneous  or  the  result 
of  mistaken  judgment  or  of  negligence  Y  Most  assuredly,  it 
may  be  remarked,  if  the  negligence  charged  against  the  de- 
fendant were  based  solely  upon  the  alleged  defective  condition 
of  the  trolley-pole,  or  if  the  jury  had  ignored  or  found  against 
the  plaintiff  upon  the  issues  of  negligence  involved  in  the 
alleged  omission  of  the  defendant  to  warn  the  plaintiff  of 
the  dangerous  character  of  the  services  which  it  required  him 
to  perform  and  founded  its  verdict  solely  upon  the  alleged 
negligent  maintenance  of  a  defective  trolley-pole,  then  the 
question  whether  Kleupfer  was  a  fellow-servant  would  be  of 
vital  and  supreme  importance.  But,  as  has  been  shown,  the 
situation  here  represents  the  very  reverse  of  the  supposititious 
case  thus  stated. 

But  let  us  now  see,  by  a  brief  examination  of  the  proofs,  if 
it  is  not  true  that  the  court  was  justified  in  holding,  as  a 
matter  of  law,  that  the  evidence  incontrovertibly  established 
the  proposition  that  both  Qraham  and  Kleupfer  were,  in  the 
transaction  of  which  this  action  is  the  outgrowth,  acting  as 
vice-principals  of  the  defendant,  and  that,  therefore,  the  re- 
jection of  the  "fellow-servant"  instructions  was  clearly  war- 
ranted. 

The  testimony  shows  without  contradiction  that  the  plain- 
tiff was  without  previous  experience  in  the  line  of  duty  to 
which  he  was  put ;  that,  in  fact,  he  had  never  had  any  experi- 
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ence  with  or  in  the  use  of  the  mechanical  appliances  employed 
in  the  operation  of  trolley-cars;  that  he  was  warned  by  no 
one  of  the  hazards  of  the  occupation  to  which  he  was  assigned 
on  the  car.  The  plaintiff  testified  that,  when  he  went  to  work 
on  the  car,  he  had  had  no  experience  in  the  manipulation  of 
the  mechanical  appliances  employed  in  the  operation  of  trol- 
ley-cars, and  that  by  no  one  was  he  given  any  warning  as  to 
the  dangers  involved  in  the  discharge  of  the  duties  of  trolley- 
tender.  The  motorman,  it  will  be  recalled,  remonstrated  with 
Graham  against  putting  a  boy  of  the  tender  years  and  inex- 
perience of  plaintiff  in  the  position  of  trolley-tender,  saying, 
in  effect,  that  a  boy  of  plaintiff's  age,  wanting  in  experience 
in  that  line  of  duty,  might  meet  with  an  accident.  Upon 
these  points,  the  plaintiff  and  the  motorman  were  not  contra^ 
dieted.  Indeed,  the  testimony  of  Qraham,  testifying  for  the 
defendant,  corroborates  that  of  the  plaintiff.  He  testified 
that  he  ordered  the  boy  to  take  the  position  and  to  discharge 
the  duties  of  trolley-tender,  and  admitted  that  at  no  time 
did  he  warn  or  explain  to  the  plaintiff  the  dangerous  character 
of  the  duties  which  he  had  been  ordered  to  perform.  He  fur- 
ther testified,  as  we  have  seen,  that  the  superintendent  of 
construction  of  the  defendant  sent  the  plaintiff  to  him 
(Graham)  with  instructions  to  put  the  lad  to  work  at  some 
employment,  without  designating  the  nature  thereof,  thus 
leaving  to  Graham,  as  the  defendant's  foreman  of  construc- 
tion, the  discretion  of  determining  the  character  of  the  em- 
ployment to  which  he  might  put  the  plaintiff.  He  admitted, 
and  the  fact  is  nowhere  disputed,  that  he  placed  the  boy  as 
trolley-tender  under  the  direct  control  of  the  motorman,  and 
gave  the  lad  explicit  directions  to  obey  the  orders  of  said 
motorman  in  the  performance  of  his  duties.  Thus,  it  will  be 
observed,  the  motorman  was  as  to  the  plaintiff,  as  employee  of 
the  defendant  in  the  capacity  of  trolley-tender,  placed  by 
the  general  foreman  in  the  latter 's  position;  that  is,  he  thus 
became  agent  or  vice-principal  of  the  defendant.  It  is  there- 
fore very  clear  that  the  court  was  fully  justified  in  holding 
as  a  matter  of  law  that  the  evidence  showed  that  both  Graham 
and  the  motorman,  so  far  as  the  plaintiff  was  concerned,  were 
vice-principals  of  the  defendant. 

3.  It  is  stated  in  the  petition,  as  we  have  already  shown, 
that  this  court  in  its  former  opinion  ignored  or  failed  to  con- 
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sider  the  contention  that  there  is  no  evidence  disclosing  causal 
connection  between  the  negligence  found  by  the  jury  and  the 
injuries  sustained  by  the  plaintiff.  The  negligence  which  the 
jury  found  had  proximately  caused  plaintiff's  injuries  was 
fully  considered  in  the  original  opinion,  and  it  was  there 
held,  as  we  now  hold,  that  the  evidence  was  sufficient  to  sup- 
port the  finding  of  the  jury  that  the  direct  cause  of  the  plain- 
tiff's injuries  lay  in  the  negligence  of  the  defendant  to  warn 
him  of  hazards,  connected  with  the  discharge  of  his  duties 
as  trolley-tender,  which  were  not  obvious  to  a  person  of  his 
age,  understanding,  and  want  of  experience. 

The  theory  upon  which  the  defendant  appears  to  insist  that 
there  is  no  causal  connection  shown  between  the  negligence 
of  which  the  jury  found  the  defendant  guilty  and  the  in- 
juries received  by  the  plaintiff  is  that,  in  point  of  fact,  the 
immediate  cause  of  the  injuries  was  the  breaking  of  the  trol- 
ley-pole. 

But  the  important  proposition  here  is  not  as  to  the  particu- 
lar manner  in  which  or  the  immediate  means  by  which  the 
plaintiff  received  his  injuries,  but  it  is  the  fact  that  the  de- 
fendant negligently  put  him  to  work  in  a  dangerous  place  or 
where  it  was  hazardous  for  a  youth  without  experience  and 
general  capacity  or  proper  warning  to  be  employed  in.  These 
facts  proved  and  the  causal  connection  between  the  act  of 
omission  of  the  defendant  and  the  injuries  was  at  once  estab- 
lished, unless  some  efficient,  independent  cause  operating  to 
arrest  the  said  first  or  primary  causation  intervened.  The 
means  by  which  the  plaintiff  sustained  the  injuries — that  is, 
the  immediate  circumstance  that  precipitated  the  injuries — 
cannot,  in  a  case  of  this  character,  be  said  to  have  been  an 
independent  cause,  so  interrupting  the  operation  of  the  orig- 
inal cause  or  wrong  as  to  have  destroyed  causal  connection 
between  the  latter  and  the  injuries.  By  this  we  mean  to  be 
understood  as  saying  that,  unless  the  plaintiff  here  were  shown 
to  possess  experience,  judgment,  and  capacity,  or,  deficient 
in  these  qualifications,  had  been  properly  warned  as  to  the 
hazards  of  the  employment  into  which  the  defendant  required 
him  to  enter,  the  mere  manner  in  which  he  may  have  received 
his  injuries  would  not  constitute  an  independent  cause  which 
in  law  would  have  the  effect  of  arresting  the  primary  cause 
originating  in  the  negligence  of  the  defendant  in  properly 
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warning  him  of  the  hazards  of  the  employment  or  of  the 
place  in  which  he  was  directed  to  work.  It  is,  of  course,  to 
be  readily  conceded  that  but  for  the  breaking  of  the  trolley- 
pole  the  plaintiff  would  not  have  been  injured  at  all,  but  the 
negligent  act  which  made  possible  the  accident  to  the  trolley- 
pole  and  the  consequent  injuries  to  the  plaintiff  had  already 
been  committed.  In  brief,  the  circumstance  of  the  breaking 
of  the  pole  constituted  only  a  concurrent  cause  of  the  injuries, 
and  it  can  argue  nothing  against  the  position,  sustained  by  the 
undisputed  testimony  in  this  case,  that  the  original  wrongful 
act  of  omission  on  the  part  of  the  defendant  was  the  primary 
act  of  negligence  producing  the  injuries  and  ceased  not  in  its 
operation  from  its  inception  until  its  lamentable  culmination. 
**The  original  act  of  negligence,  the  primary  causation,"  says 
Mr.  Justice  Henshaw,  in  the  case  of  Merrill  v.  Los  Angeles 
Gas  &  Electric  Co.,  158  Cal.  499,  [139  Am.  St.  Rep.  134,  111 
Pac.  534] ,  wherein  the  precise  question  in  hand  is  very  learn- 
edly considered  and  discussed,  *'may  be  in  its  nature  so  con- 
tinuous that  the  concurrent  wrongful  act  precipitating  the 
disaster  will  in  law  be  regarded  not  as  independent,  but  as 
conjoining  with  the  original  act  to  create  the  disastrous  re- 
sult." The  primary  causation  here  could  not,  by  its  very 
nature,  be  otherwise  than  continuous,  for  it  was  the  very  germ 
from  which  the  ultimate  damage  developed  and  without  which 
there  would  perhaps  have  been  no  damage.  Its  wrongfulness 
followed,  permeated,  and  inhered  in  every  subsequent  act  of 
the  plaintiff  in  discharging  his  duties  as  a  trolley-tender,  and 
the  breaking  of  the  pole  was  only  a  necessary  ally  in  the  pro- 
duction of  the  disastrous  result  which,  in  all  reasonable  prob- 
ability, it  was,  from  its  very  inception,  destined  to  bring  about. 
But  much  stress  is  laid  upon  the  fact,  as  to  which  there  is 
some  evidence,  that  the  plaintiff  was  unusually  bright  and 
intelligent  and  apt  at  acquiring  knowledge,  that  as  a  mes- 
senger and  a  water  carrier  he  had  had  opportunity  to  ob- 
serve the  manner  of  operating  trolley-cars,  and  that,  being 
bright  and  intelligent,  thus  he  must  have  acquired  sufficient 
knowledge  of  operating  such  cars  to  qualify  him  to  intelli- 
gently perform  the  duties  of  trolley-tender.  It  may  be  con- 
ceded  that  the  plaintiff  was  of  unusual  intelligence  for  one  of 
his  years  and  quick  to  grasp  ideas,  but  there  is  no  evidence, 
other  than  that  showing  ability  to  readily  learn,  that  he  did 
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acquire  any  knowledge  of  the  manner  of  handling  with  any 
skill  the  mechanical  appliances  used  in  propelling  trolley-cars. 
Indeed,  the  only  testimony  that  can  even  be  construed  into 
the  statement  of  a  fact  justifying  the  theory  that  the  plaintiff 
was,  in  the  absence  of  specific  instructions  and  warning  on 
those  lines,  intelligent  enough  to  exercise  sound  or  mature 
judgment  in  the  discharge  of  the  duties  of  trolley-tender  or 
to  appreciate  and  realize  the  hazards  thereof,  is  that  portion 
of  Graham's  testimony  wherein  he  stated  that  he  first  asked 
the  boy  if  he  thought  he  ''could  fill  the  job,"  and  to  which 
question  the  plaintiff  answered  affirmatively.  But  this  testi- 
mony falls  far  short  of  showing,  or  even  tending  to  show,  that 
the  boy  appreciated  or  could  appreciate  without  warning  or 
instruction  from  older  heads  the  great  danger  and  hazards 
attending  the  discharge  of  the  duties  of  trolley-tender  on  a 
work  car.  Indeed,  in  our  opinion,  if  the  answer  of  the  boy 
tends  to  show  anything  of  importance  at  all,  it  is  that  he  did 
not  realize  the  difficulties  and  hazards  of  the  position,  other- 
wise he  would  not  have  so  readily  expressed  confidence  in  his 
ability  to  perform  duties,  obviously  more  or  less  difficult,  even 
with  an  inexperieuced  adult,  with  which  he  had  had  no  pre- 
vious experience,  and  thus  much  more  strongly  is  the  reason 
emphasized  for  the  necessity  for  giving  him  proper  warning 
and  instructions  before  he  entered  upon  the  performance  of 
the  work.  But,  in  any  event,  the  statement  of  the  plaintiff 
that  he  could  perform  the  service  did  not  absolve  the  defend- 
ant from  the  duty  of  fully  and  clearly  instructing  and  warn- 
ing him  as  to  the  hazards  of  the  new  duties  which  it  had 
ordered  the  boy  to  perform.  The  plaintiff's  youth  was  appar- 
ent and  his  want  of  experience  known  to  the  defendant,  and 
the  law  will  not  permit  it  to  excuse  its  negligent  failure  to 
perform  its  duty  by  the  plea  that  the  boy  said  or  thought  he 
was  fully  capable  of  discharging  the  duties  of  a  trolley-tender. 
It  is,  in  other  words,  the  imperative  duty  of  a  master,  when 
employing  a  youth  of  inexperience  in  the  particular  line  of 
work  upon  which  he  proposes  to  place  him,  if  such  employ- 
ment necessarily  involves  hazards  to  him  who  engages  in  it,  to 
warn  such  youth  of  such  hazards  before  the  latter  enters 
upon  its  exercise  so  that  he  may  be  fully  able  to  appreciate 
and  realize  the  hazards  to  limb  and  life  he  is  thus  to  be  put 
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up  against,  and  a  failure  to  perform  this  duty  under  the  cir- 
cumstances indicated  constitutes  culpable  and  actionable  neg- 
ligence. 

We  have  thus  considered  the  petition  for  a  rehearing  in 
extenso  because  of  the  importance  of  the  legal  questions  in- 
volved in  this  record,  and,  furthermore,  because  we  desired  to 
express  our  views  upon  those  questions  as  fully  and  as  clearly 
as  we  conceived  to  be  necessary  and  possible. 

We  are  firmly  of  the  conviction,  for  the  reasons  stated  in 
the  former  opinion  as  well  as  those  herein  ventured,  that  no 
substantial  reason  has  been  shown  or  exists  for  a  reversal  of 
the  judgment  and  order,  and  therefore  the  petition  for  a  re- 
hearing is  denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  10, 1912. 


[Grim.  No.  378.    First  Appellate  District.— May  Ifl,  1W2.] 

In  re  Application  of  LUIGI  DONDERO  for  Writ  of  Habeaa 

Corpus. 

Municipal  Obdinance  Regulating  Stables — Unbeasonablb  Discbimi- 
NATION  Between  Existing  and  Future  Stables  —  Invalidity — 
Habeas  Corpus. — A  municipal  ordinance  regulating  stables,  which 
prohibits  the  construction  and  maintenance  of  stables  thereafter  for 
horses,  mules,  cows  or  other  animals,  without  first  obtaining  a  per- 
mit from  the  board  of  supervisors  and  board  of  health,  with  certain 
specifications,  while  as  to  structures  used  as  stables  at  the  time  of 
the  passage  of  the  ordinance  no  such  permit  is  required,  is  discrimi- 
nating in  its  operation  between  persons  similarly  situated,  and  is 
unreasonable  and  invalid.  One  convicted  thereunder  is  entitled  to 
be  discharged  upon  writ  of  habeas  eorpuB, 

APPLICATION  for  writ  of  habeas  corpus  to  the  chief  of 
police  of  the  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Louis  Ferrari,  for  Petitioner. 
Leo   C.  Lennon,  for  Respondent. 

HALL,  J. — ^Upon  application  of  petitioner  a  writ  of  habeas 
corpus  was  issued  out  of  this  court,  to  which  a  return  has  been 
made  by  the  chief  of  police  of  the  city  and  county  of  San 
Francisco.  From  the  record  thus  made  up  it  appears  that 
the  petitioner  has  been  charged,  convicted  and  sentenced  for 
violating  section  197  of  ordinance  No.  1008  (new  series)  of 
the  board  of  supervisors  of  the  city  and  county  of  San  Fran- 
cisco. It  is  not  disputed  but  that  the  complaint  is  sufficient 
to  charge  an  offense,  if  the  section  of  the  ordinance  is  valid. 
The  only  question  to  be  determined  by  this  court  is  as  to  the 
validity  of  the  provision  of  the  ordinance  for  the  violation  of 
which  petitioner  was  convicted.     The  section  is  as  follows: 

"Section  197.  It  shall  be  unlawful  for  any  person,  firm  or 
corporation  hereafter  to  construct  any  building  or  premises 
to  be  used  as  a  stable  for  horses,  mules,  cows  or  other  animals 
without  first  obtaining  a  permit  from  the  board  of  supervisors 
and  the  board  of  health,  specifying  the  name  of  the  permittee 
and  the  location  of  building  to  be  used  as  a  stable,  and  the 
number  of  animals  intended  to  be  kept  therein. 

**It  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  maintain  as  a  stable  for  horses  or  mules  any  existing  struc- 
ture not  used  at  the  date  of  the  passage  of  this  ordinance  for 
stable  purposes,  without  first  obtaining  a  permit  from  the 
board  of  supervisors  and  board  of  health,  specifying  the  name 
of  the  permittee,  the  location  of  the  building  or  premises  to 
be  used  as  such,  and  the  number  of  animals  to  be  kept 
therein.'* 

Petitioner  was  charged  with  having  constructed  and  main- 
tained, at  a  time  subsequent  to  the  enactment  of  the  ordi- 
nance, a  stable  for  horses  without  first  obtaining  a  permit  from 
the  board  of  supervisors  and  the  board  of  health. 

It  is  claimed  by  petitioner  that  the  ordinance  is  invalid, 
first,  because  it  makes  the  right  to  construct  and  maintain  a 
stable  dependent  upon  the  permission  of  the  boards  of  super- 
visors and  health,  which  permits  may  be  granted  or  withheld 
at  the  discretion  of  said  boards,  to  be  exercised  upon  each 
ease;  and  second,  because  it  discriminates  between  stables  in 
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operation  at  the  date  of  the  passage  of  the  ordinance  and  such 
as  may  be  established  and  maintained  thereafter. 

As  to  the  validity  of  ordinances  which  vest  in  certain  mu- 
nicipal officers  the  power  at  their  discretion  to  grant  permits 
to  carry  on  such  business  or  operations  as  are  proper  subjects 
of  municipal  regulation,  the  authorities  are  not  uniform,  as 
may  be  seen  by  an  examination  of  the  cases  collected  in  the 
note  to  Elkhart  v.  Murray,  reported  in  1  L.  B.  A.,  N.  S.,  940. 

It  is  said  in  Fischer  v.  St.  Louis,  194  U.  S.  361,  [40  L.  Ed, 
1018,  24  Sup.  Ct.  Rep.  673],  that  the  authority  to  delegate 
such  discretion  to  a  board  for  that  purpose  is  sustained  by 
the  great  weight  of  authority.  We  do  not  find  it  necessary 
to  decide  this  point,  for,  under  the  rule  laid  down  in  Ex  parte 
Bohen,  115  Cal.  372,  [36  L.  R.  A.  618,  47  Pac.  55],  and 
followed  and  approved  in  Los  Angeles  v.  Hollywood  Cemetery 
Assn.,  124  Cal,  344,  [71  Am.  St.  Rep.  75,  57  Pac.  153],  the 
ordinance  is  invalid  for  the  reason  stated  as  the  second  ground 
of  attack. 

It  is  plain  that  the  purpose  of  the  ordinance  is  to  regulate 
the  maintenance  of  stables.  The  mere  erection  of  a  building 
for  stable  purposes  could  not  injuriously  affect  the  commu- 
nity. It  is  the  maintenance  and  operation  of  a  stable  that 
might  injuriously  affect  the  public  health  or  otherwise  create 
a  nuisance.  Yet  under  this  ordinance,  if  a  structure  was 
being  used  as  a  stable  at  the  enactment  of  the  ordinance,  no 
permit  to  maintain  such  stable  in  such  structure  is  required, 
either  of  the  board  of  supervisors  or  the  board  of  health,  while 
such  permit  is  required  to  maintain  a  stable  in  any  structure 
not  so  used  at  the  time  of  the  enactment  of  the  ordinance. 

These  provisions  bring  this  case  clearly  within  the  rule  laid 
down  in  Ex  parte  Bohen,  115  Cal.  372,  [36  L.  R.  A.  618,  47 
Pac.  55],  where  it  was  held  that  an  ordinance,  which  assumed 
to  prohibit  the  sale  of  cemetery  lots  for  burial  purposes  and 
the  burial  of  bodies  therein,  while  permitting  burials  in  lots 
already  purchased  for  burial  purposes,  was  discriminating  in 
its  operation  between  individuals  similarly  situated,  and  was 
for  that  reason  unreasonable  and  invalid. 

The  Bohen  case  is  approved  and  followed  in  Los  Angeles 
V.  Hollywood  Cemetery  Assn.,  124  Cal  344,  [71  Am.  St.  Rep. 
75,  57  Pac.  153]. 
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We  cannot  differentiate  the  case  at  bar  from  these  cases 
and  are  bound  to  follow  them. 

The  case  of  Fischer  v.  Si.  Louis,  194  U.  S.  363,  [48  L.  Ed. 
1018,  24  Sup.  Ct.  Rep.  673],  relied  upon  by  respondent,  does 
not  touch  upon  the  point  decided  by  the  two  California  cases 
above  cited. 

It  is  ordered  that  the  petitioner  be  discharged,  and  the  bail 
given  by  him  to  answer  to  the  order  of  this  court  is  exon- 
erated. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred* 


[Crim.  No.  220.    Second  Appellate  District.— May  18,  1912.] 
THE  PEOPLE,  Appellant,  v.  EDWIN  T.  EARL,  Respondent. 

Gbiminai.  Law — Disclosing  Contents  or  Teleoraphio  Message — In- 
suTFiciBNT  Indictuent — DEMURRER  Peoperlt  SUSTAINED. — ^Ad  in- 
dictment assuming  to  charge  the  defendant,  under  section  619  of  the 
Penal  Code,  with  wiilfuUjjr,  unlawfully  and  feloniouslj  publishing 
and  diadosing  the  contents  of  a  telegraphic  message  in  defendant's 
nevrapaper,  without  the  permission  of  the  addressee,  or  the  order  of 
a  court,  which  does  not  set  forth  how  or  in  what  manner  defendant 
obtained  knowledge  of  the  contents  of  the  telegraphic  message,  nor 
that  he  was  connected  in  any  way  with  the  transmitting  company, 
nor  that  he  had  any  duty  to  perform  with  respect  to  the  transmission 
of  the  message,  fails  to  show  a  public  offense,  and  a  demurrer 
thereto  was  properly  sustained. 

Ii>. — Construction  of  Criminal  Statutes — ^Province  of  Courts. — In 
construing  criminal  9ta;tutes,  the  courts  are  not  bound  to  give  literal 
effect  to  every  word  and  phrase  appearing  by  the  letter  of  the  law; 
but  reason  must  have  its  just  proportion,  and  the  intent  of  the  law- 
makers is  to  be  ascertained  by  taking  into  account  the  history  of  the 
legislation  upon  the  subject  treated,  and  concurrent  legislation 
affecting  the  same  or  closely  kindred  subjects.  The  fact  that  the 
enforcement  of  a  statute,  according  to  its  literal  import,  will  have 
the  effect  of  prohibiting  otherwise  necessary  and  useful  acts  may 
furnish  reason  to  conclude  that  the  intent  of  its  framers  was  not 
that  it  should  so  operate.  General  terms  should  be  so  limited  In 
their  application  as  not  to  lead  to  injustice,  or  oppression,  or  an 
absurd  consequence. 

In. — Intent  op  Code  Provision — Secrecy  in  Transmission  of  Message. 
Section  619  of  the  Penal  Code,  construed  in  connection  with  sections 
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620  and  621  thereof  relative  to  the  same  subject,  is  manifestlj  in- 
tended to  preserve  secrecy  as  to  telegraph  messages  onlj  among  all 
those  who  have  a  dutj  to  perform  with  respect  to  the  dispatch,  trans- 
mission or  delivery  thereof.  Any  other  interpretation  of  that  section 
would  cause  it  to  embrace  every  person  who  might  obtain  knowledge 
of  its  contents,  however  learned,  or  through  however  so  many  per- 
sons, and  to  include  the  sender  of  the  message  and  persons  informed 
by  him  of  its  contents,  which  would  be  to  give  the  section  an  unrea- 
sonable and  absurd  meaning. 
Id. — ^EtJLB  AS  TO  Pleading  Criminal  Statutes — Exckphons — Particu- 

LAB  CntCUMSTANCIS   GONSTITUTINO  OlTZNSK  ESSENTIAL. — ^WhilC,  aS 

a  general  rule,  it  is  sufficient  to  charge  an  offense  in  the  language 
of  the  statute,  yet  there  are  recognized  exceptions  thereto.  If  the 
statute  does  not  express  fully  the  facts  necessary  to  constitute  a 
complete  offense,  it  will  not  be  sufficient  to  charge  it  in  the  terms 
of  the  statute;  but,  in  such  case,  the  particular  circumstances  of  the 
offense  necessary  to  constitute  a  complete  offense  must  be  averred, 
and  a  failure  to  do  so  will  vitiate  the  information  or  indictment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  entered  on  a  demurrer  to  an  indictment. 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney  General,  George  Beebe,  Deputy  At- 
torney General,  J.  D.  Fredericks,  District  Attorney,  and  Q. 
Ray  Horton  and  Arthur  Keetch,  Deputy  District  Attorneys, 
for  Appellant. 

T.  E.  Gibbon,  Anderson  &  Anderson,  Edwin  A.  Meserve, 
and  Shirley  C.  Ward,  for  Respondent. 

JAMES,  J. — This  is  an  appeal  taken  by  the  people  from  a 
judgment  entered  for  defendant  on  a  demurrer  to  an  indict- 
ment. 

Defendant  was  indicted  under  the  provisions  of  section  619 
of  the  Penal  Code,  which  provides  as  follows:  ** Every  person 
who  willfully  discloses  the  contents  of  a  telegraphic  or  tele- 
phonic message,  or  any  part  thereof,  addressed  to  another  per- 
son, without  the  permission  of  such  person,  unless  directed 
so  to  do  by  the  lawful  order  of  a  court,  is  punishable  by 
imprisonment  in  the  state  prison  not  exceeding  five  years,  or 
in  the  county  jail  not  exceeding  one  year,  or  by  fine  not  ex- 
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ceeding  five  thousand  dollars,  or  by  both  fine  and  imprison- 
ment." 

The  indictment  charged  that  on  the  thirty-first  day  of  July, 
1911,  in  the  county  of  Los  Angeles,  a  telegraphic  message  was 
transmitted  by  the  United  Wireless  Telegraph  Company  by 
means  of  its  telegraphic  apparatus  to  one  F.  P.  Peard,  from 
the  city  of  Los  Angeles,  at  Avalon,  Catalina  Island,  which 
said  telegram  was  signed  by  one  Fenner  H,  Webb.  The  in- 
dictment  then  proceeds  to  charge  as  follows:  ''That  the  said 
Edwin  T.  Earl  did  then  and  there  willfully,  unlawfully  and 
feloniously  print,  publish  and  cause  to  be  printed  and  pub- 
lished the  contents  of  said  message  in  a  certain  newspaper, 
to  wit:  The  *Los  Angeles  Tribune,'  and  which  said  newspaper 
was  then  and  there  printed,  published,  circulated  and  dis- 
tributed in  said  county  to  one  D.  J.  Johnson  and  to  the  sub- 
scribers of  said  newspaper  and  to  divers  other  persons  (too 
numerous  to  mention  and  to  the  grand  jury  unknown  and  for 
that  reason  not  herein  specifically  named),  and  that  he,  the 
said  Edwin  T.  Earl,  did  then  and  there  and  thereby  willfully, 
unlawfully  and  feloniously  disclose  the  contents  of  said  tele- 
graphic message  to  the  said  D.  J.  Johnson  and  to  the  sub- 
scribers of  said  newspaper  and  to  divers  other  persons  (too 
numerous  to  mention  and  to  the  grand  jury  unknown  and  for 
that  reason  not  herein  specifically  named),  without  first  hav- 
ing obtained  the  permission  of  said  F.  F.  Peard,  sometimes 
called  and  known  as  F.  S.  Peard,  so  to  do,  and  without  having 
first  been  directed  so  to  do  by  the  lawful  order  of  a  court." 
The  indictment  did  not  set  forth  how  or  in  what  manner  de- 
fendant obtained  knowledge  of  the  contents  of  the  telegraphic 
message,  nor  that  he  was  connected  in  any  way  with  the  trans- 
mitting company,  or  that  he  had  any  duty  to  perform  with 
respect  to  the  transmission  of  the  message.  In  the  demurrer 
of  defendant  interposed  to  the  indictment,  the  ground  was 
assigned  that  sufBcient  facts  were  not  charged  to  show  that 
a  public  offense  had  been  committed.  In  reviewing  the  ruling 
of  the  trial  judge  upon  that  question  it  becomes  necessary 
to  examine  the  provisions  of  the  section  quoted  and  to  deter- 
mine whether  under  the  facts  alleged  the  defendant  is  made 
to  appear  to  be  such  a  person  as  is  punishable  as  therein  de- 
clared. The  function  of  the  courts  in  construing  statutes  is 
not  constricted  to  a  view  which  shall  give  literal  effect  to 
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every  word  and  phrase  appearing  by  the  letter  of  the  law. 
In  that  analysis  reason  must  have  its  just  proportion,  and 
the  intent  of  the  law-makers  is  to  be  ascertained  by  taking 
into  account  several  considerations,  as :  the  history  of  the  legis- 
lation upon  the  subject  treated  of,  and  concurrent  legislation 
affecting  the  same  or  closely  kindred  subjects.  The  fact  that 
the  enforcement  of  a  statute  according  to  its  literal  import 
will  have  the  effect  of  prohibiting  otherwise  necessary  and 
useful  acts  may  also  furnish  an  entirely  sufficient  reason  for 
concluding  that  the  intent  of  its  framers  was  not  that  it 
should  so  operate.  Our  supreme  court,  in  Ex  parte  Loremen, 
128  Cal.  431,  [79  Am.  St.  Rep.  47,  50  L.  R,  A.  55,  61  Pac.  68], 
has  declared  the  rule  thus:  ''But  for  the  more  substantial 
objection  that  the  ordinance  by  its  terms  would  oppress  and 
lead  to  the  conviction  of  persons  guilty  of  no  fraudulent  act, 
it  is  to  be  remembered  that  the  letter  of  a  penal  statute  is 
not  of  controlling  force,  and  that  the  courts,  in  construing 
such  statutes,  from  very  ancient  times  have  sought  for  the 
essence  and  spirit  of  the  law  and  decided  in  accordance  with 
them,  even  against  express  language;  and  in  so  doing  they 
have  not  found  it  necessary  to  overthrow  the  law,  but  have 
made  it  applicable  to  the  class  of  persons  or  the  kind  of  acts 
clearly  contemplated  within  its  scope."  As  an  illustration, 
the  old  Bologna  law,  which  provided  in  literal  terms  for  the 
punishment  of  a  person  who  should  let  blood  in  the  streets 
and  which  was  held  not  to  apply  to  a  barber  performing  the 
office  of  a  surgeon,  is  given,  among  others.  This  expression 
of  Mr.  Justice  Field,  used  in  United  States  v.  Kirby,  7  Wall. 
482,  [19  L.  Ed.  278],  is  also  quoted:  ''All  laws  should  receive 
a  sensible  construction.  General  terms  should  be  so  limited 
in  their  application  as  not  to  lead  to  injustice  or  oppression 
or  an  absurd  consequence.  It  will  always  be  presumed  that 
the  legislature  intended  exceptions  to  its  language  which 
would  avoid  results  of  this  character.  The  reason  of  the  law 
in  such  cases  should  prevail  over  its  letter."  With  this  pref- 
ace we  may  proceed  to  examine  the  statute  before  us.  Sec- 
tion 619  of  the  Penal  Code,  which  we  have  quoted,  is  followed 
by  two  sections  which  deal  with  the  same  subject  and  which 
provide  as  follows: 

"Sec.  620.     Every  person  who  willfully  alters  the  purport, 
effect,  or  meaning  of  a  telegraphic  or  telephonic  message  to 
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the  injury  of  another,  is  punishable  as  provided  in  the  pre- 
ceding section." 

'*Sec.  621.  Every  person  not  connected  with  any  telegraph 
or  telephone  oflBce  who,  without  the  authority  or  consent  of 
the  person  to  whom  the  same  may  be  directed,  willfully  opens 
any  sealed  envelope  inclosing  a  telegraphic  or  telephonic 
message,  addressed  to  another  person,  with  the  purpose  of 
learning  the  contents  of  such  message,  or  who  fraudulently 
represents  another  person  and  thereby  procures  to  be  deliv- 
ered to  himself  any  telegraphic  or  telephonic  message  ad- 
dressed to  such  other  person,  with  the  intent  to  use,  destroy, 
or  detain  the  same  from  the  person  entitled  to  receive  such 
message,  is  punishable  as  provided  in  section  six  hundred  and 
nineteen." 

It  will  be  noted  that  by  section  621  it  is  expressly  provided 
that  *' every  person  not  connected  with  any  telegraph  or  tele- 
phone company"  who,  without  authority  in  the  way  and  for  the 
purpose  described,  opens  a  telephonic  or  telegraphic  message, 
is  made  punishable.  It  may  be  noted  also  that  by  this  last 
section  it  is  not  made  a  crime  for  such  a  person  to  divulge  the 
contents  of  a  message  so  unlawfully  opened ;  his  offense  con- 
sists in  opening  for  the  purpose  of  learning  the  contents  of  a 
telephonic  or  telegraphic  message.  If  section  619  is  to  be 
given  the  effect  which  its  language  literally  imports,  then  the 
sender  of  the  message  who  discloses  its  contents,  either  before 
or  after  sending,  and  every  person  to  whom  he  so  discloses 
it,  might  in  turn  be  guilty  and  subject  to  punishment  by  fine 
or  imprisonment,  or  both.  Taking  the  three  sections  to  which 
we  have  referred  alone,  and  considering  the  sense  of  the  ex- 
pressions used  by  the  legislature  there  in  context,  it  appears 
very  clear  to  us  that  the  intent  was,  by  the  enactment  of  sec- 
tion 619,  to  preserve  secrecy  as  to  telegraphic  messages  only 
among  all  those  who  have  a  duty  to  perform  with  respect  to 
the  dispatch,  transmission  or  delivery  thereof.  Any  other  in- 
terpretation placed  upon  the  provisions  of  that  section  would 
cause  it  to  embrace  every  person  who  might  obtain  knowledge 
of  the  contents  of  any  message,  no  matter  how  such  contents 
might  have  been  learned,  or  through  however  so  many  per- 
sons such  information  may  have  been  communicated,  as  well 
as  to  include  the  sender  of  the  message  and  the  persons  whom 
he  might  have  informed  of  its  oontents.     To  so  hold,  in  our 
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opinion,  would  be  to  give  to  the  statute  an  unreasonable  and 
absurd  meaning.  The  history  of  the  legislation  upon  the  sub- 
ject, as  well  as  other  seotions  of  the  code,  which  we  need  not 
further  refer  to,  support  the  view  we  have  taken  in  our  con- 
struction of  the  statute. 

Having  reached  the  conclusion  just  expressed,  we  have  then 
to  examine  the  indictment  to  ascertain  whether  sufficient  is 
there  stated  to  constitute  a  good  charge  against  the  defendant. 
On  this  proposition  it  is  urged  on  behalf  of  appellant  that  the 
charge  is  framed  in  the  language  of  the  statute,  and  that  such 
form  of  pleading  is  suflficient  under  our  practice.  It  is  true 
that  there  are  many  decisions  holding  that  a  pleading  in  the 
language  of  the  statute  will  be  treated  as  a  sufficient  state- 
ment of  the  offense  intended  to  be  charged,  but  it  is  also  true 
that  to  this  holding  there  are  exceptions.  If  the  statute  does 
not  express  fully  the  facts  necessary  to  constitute  a  complete 
offense,  then  and  in  that  case  it  will  not  be  sufficient  to  frame 
the  charge  in  the  terms  of  the  statute.  We  quote,  as  per- 
tinent to  this  point,  from  People  v.  Ammerman,  118  Cal.  23, 
[50  Pac.  15],  where  the  writer  of  the  decision  says:  **I  do 
not  understand  that  our  court  intends  to  hold  that  where  a 
fact  must  be  stated  in  an  information  in  order  to  charge  an 
offense,  it  may  be  omitted  from  the  information  where  the 
statute  is  silent  as  to  that  fact."  We  quote  again  from  People 
V.  Eppinger,  105  Cal.  36,  [38  Pac.  538] :  "An  indictment  or 
information  must  contain  matter  which  shows  on  its  face  that 
a  crime  has  been  committed  by  the  accused.  If  the  matters 
charged  in  the  indictment  or  information  are  as  consistent 
with  the  innocence  of  the  accused  as  with  his  guilt,  the  pre- 
sumption of  his  innocence  will  overcome  the  accusation  of 
guilt  and  the  accused  is  not  to  be  subjected  to  a  trial  of  the 
charge.*'  Again,  it  is  said  in  People  v.  Neil,  91  Cal.  465, 
[27  Pac.  760] :  *'The  information,  as  we  have  before  stated, 
charges  the  offense  in  the  language  of  the  code,  and  it  is  well 
settled  under  our  system  of  pleading  in  criminal  cases  that 
this  will  generally  be  held  to  be  sufficient;  but  where  the  par- 
ticular circumstances  of  the  offense  are  necessary  to  constitute 
a  complete  offense,  they  should  be  stated  and  averred,  and 
a  failure  to  do  so  will  vitiate  the  information  or  indictment." 
(See,  also,  People  v.  McKenna,  81  Cal.  158,  [22  Pac.  488] ; 
People  V.  Terrill,  127  Cal.  99,  [59  Pac.  836] ;  People  v.  Perales, 
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141  Cal.  581,  [75  Pac.  170].)  In  our  opinion,  the  demurrer 
to  the  indictment  in  this  case  was  properly  sustained. 

Some  attention  is  given  in  the  briefs  to  the  subject  of  wire- 
less telegraphy  and  the  question  is  argued  as  to  whether  any 
of  the  statutes  found  in  the  Penal  Code  touching  the  matter 
of  transmission  of  telegraphic  or  telephonic  messages  are 
applicable  to  the  operation  of  the  wireless  telegraph.  We  do 
not  think  that  that  question  is  properly  in  this  case  at  all. 
It  is  not  disclosed  by  the  indictment  that  the  message  was  a 
wireless  message,  and  we  are  not  of  opinion  that  judicial 
notice  can  be  taken  of  the  fact,  if  it  be  a  fact,  that  the  only 
method  of  telegraphic  communication  between  Catalina  Island 
and  the  mainland  is  that  afforded  by  the  wireless  system. 
The  mere  allegation  that  the  message  was  transmitted  by  the 
United  Wireless  Telegraph  Company  is  not  a  statement  of  the 
means  of  transmission.  For  aught  that  appears,  this  com- 
pany may  have  used  or  employed  other  than  a  wireless  system 
as  the  means  of  transmission.  While  we  are  of  the  opinion 
that  those  statutes  apply  to  every  method  of  telegraphic  com- 
munication, any  extended  discussion  upon  that  subject,  for 
the  reason  we  have  stated,  would  constitute  dicta  merely. 

The  judgment  is  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  238.    Second  Appellate  District.— May  16,  1912.] 

THE    PEOPLE,    Respondent,    v.    PETE    MATSICUEA, 

Appellant. 

Ceiminal  Law — Oftensk  of  Pandering — Procuring  Female  Inmate 
OF  House  of  Prostitution  —  Agreement  Insufficient  —  Actual 
Occupancy  EssentiaIj. — In  order  to  constitute  the  criminal  offenge 
of  pandering  aa  defined  in  section  1  of  the  act  of  February  8,  1911 
(Stats.  1911y  p.  9),  it  is  not  sufficient  that  there  is  a  mere  intention, 
or  nnconsummated  agreement  to  commit  the  offense  of  procuring  a 
female  inmate  of  a  house  of  prostitution,  or  that  a  room  therein  is 
promised,  but  the  actual  oceupancj  of  such  room  is  essential  to  con- 
stitute the  offense,  and  only  when  so  occupied,  and  not  before,  is 
the  statute  violated,  and  if  sh«  never  occupied  the  same,  no  offense 
is  eommitted. 


Digitized  by 


Google 


76  People  v,  Matsiclra.  [19  Cal.  App. 

lo. — Impsopeb  Befusal  or  Instbuctions. — It  is  held  that  under  the 
evidence  appearing  in  the  record  that  the  female  in  question  never 
became  an  inmate  of  the  house  of  prostitution  contemplated,  upon 
the  trial  of  a  charge  of  pandering,  that  the  court  erred  in  refusing 
to  instruct  the  jurj  at  defendant's  request  that  if  thej  believed  from 
the  evidence  that  the  defendant  procured  a  place  for  such  female  in 
a  bouse  of  prostitution,  and  the  prosecution  has  failed  to  prove  that 
she  became  an  inmate  of  any  such  house,  it  was  their  duty  to  acquit 
the  defendant,  and  also  in  refusing  to  instruct  them  that  the  prose- 
ention  must  prove  beyond  a  reasonable  doubt  that  said  female  be- 
came an  inmate  of  a  house  of  prostitution. 

Id. — EviDENCK  JusTirYiNO  AN  Insteuction  to  Acquit. — It  is  held  that 
the  evidence  appearing  in  the  record  is  such  that  the  defendant  was 
entitled  to  an  instruction  directing  the  jury  to  acquit,  on  the  ground 
that  the  offense  charged  was  not  shown  to  have  been  committed. 

Id. — OI'FENSE  Charoed  Distinct  from  Abduction. — The  offense  of  pan- 
dering charged  under  section  1  of  the  act  of  February  8,  1911,  has 
no  relevance  to  or  connection  with  the  offense  of  abduction  as  de- 
fined in  section  267  of  the  Penal  Code.  There  is  a  marked  distinc- 
tion between  the  two  offenses,  and  the  authorities  relating  to  abduc- 
tion have  no  application  to  the  offense  here  involved. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County,  and  from  an  order  denying  a  new  trial.  G.  W.  Nicol, 
Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thos.  Scott,  and  J.  R.  Dorsey,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

ALLEN,  P.  J. — An  information  was  filed  against  the  de- 
fendant charging  him  with  the  crime  of  pandering,  in  that 
''on  or  about  the  twelfth  day  of  July,  1912,  at  and  in  the 
said  county  of  Kern,  state  of  California,  and  prior  to  the 
filing  of  this  information,  he  did  then  and  there  willfully, 
unlawfully  and  feloniously  procure  for  a  female  person,  to 
wit:  June  Mcintosh,  a  place  as  inmate  of  a  house  of  prostitu- 
tion, said  house  of  prostitution  being  then  and  there  situate 
at  No.  2131  M  street  in  the  eity  of  Bakersfield,  county  of 
Eem,  state  of  California.'' 
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Trial  was  regularly  had  and  the  defendant  was  found  guilty 
by  the  verdict  of  a  jury,  and  from  the  judgment  pronounced, 
and  from  an  order  denying  a  new  trial,  defendant  appeals. 

The  undisputed  facts  in  the  record  may  be  briefly  stated  as 
these:  At  the  date  alleged  in  the  information,  and  for  many 
months  prior  thereto,  defendant  was  and  had  been  the  owner 
or  lessee  of  a  house  devoted  to  purposes  of  prostitution ;  this 
house  containing  many  rooms  occupied  by  harlots  plying  their 
vocation.  Many  months  prior  to  the  date  alleged  in  the  in- 
formation the  girl  June  Mcintosh  had  been  one  of  these 
inmates.  She,  however,  had  left  the  premises  and  gone  to 
Stockton.  On  July  12th  she  wired  defendant  to  come  to 
Stockton  or  send  a  ticket  at  once.  Defendant,  through  the 
proper  channel,  procured  a  ticket  to  be  delivered  to  her,  and 
she  arrived  in  Bakersfield  on  the  morning  of  the  13th  of  July. 
The  woman  went  from  the  depot  to  the  house  of  defendant 
and  awakened  him.  Not  yet  having  had  her  breakfast,  de- 
fendant went  with  her  to  a  restaurant,  where  they  break- 
fasted. While  at  breakfast  the  defendant  was  arrested, 
charged  with  the  offense  set  out  in  the  information.  The 
woman  did  not  have  sexual  intercourse  with  anyone  after  her 
arrival  at  Bakersfield,  did  not  go  to  any  room  or  place  desig- 
nated by  defendant  or  any  other  person,  or  actually  enter 
any  house  of  prostitution  or  place  designed  for  such  purpose. 
It  is  shown,  however,  that  she  did  at  breakfast  ask  defend- 
ant, "Is  my  crib  ready  for  me!"  the  defendant  answering: 
"No,  not  yet,  but  after  breakfast  I  will  fix  it  up  for  you." 
That  was  all  that  was  said.  Defendant  did  not  designate 
what  particular  room  she  was  to  have,  but  pointed  out  some 
back  rooms  and  said,  ''You  may  have  one  of  these";  that  his 
front  rooms  were  all  occupied.  This  is  a  summary  of  the  evi- 
dence appearing  in  the  record. 

Section  1  of  the  act  of  February  8,  1911  (Stats.  1911,  p.  9), 
upon  which  this  information  is  based,  provides:  "Any  person 
who  shall  procure  a  female  inmate  for  a  house  of  prostitution, 
...  or  shall  procure  for  a  female  person  a  place  as  inmate 
in  a  house  of  prostitution  or  as  an  inmate  of  any  place  in 
which  prostitution  is  encouraged  or  allowed  within  this  state," 
is  guilty  of  pandering.  The  principal  question  suggested 
upon  this  appeal,  then,  relates  to  the  construction  which 
should  be  given  this  section,  or  that  portion  of  it  alleged  in 
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the  information  to  have  been  violated.  The  offense  defined  is 
that  of  procuring  a  place  for  a  female  as  inmate  of  a  house 
of  prostitution.  There  can  be  no  question  but  that  defend- 
ant intended  to  commit  the  crime  charged  in  the  information, 
but,  in  our  opinion,  he  stopped  short  of  its  actual  commission. 
The  word  *' inmate"  is  defined  by  the  Standard  Dictionary  as 
"one  who  occupies  or  lodges  in  a  place  with  others,"  or  **any 
occupant,  even  if  alone";  in  other  words,  the  word  "inmate" 
and  "occupant,"  when  employed  with  reference  to  a  build- 
ing, are  synonyms.  The  statute  must,  therefore,  be  construed 
as  defining  the  offense  to  be  the  procuring  of  a  place  in  a 
house  of  prostitution  for  one  who  becomes  an  inmate  thereof ; 
and  it  must  necessarily  follow  that,  in  order  to  complete  the 
offense,  it  must  be  made  to  appear  that  the  female  person 
actually  became  an  occupant  of  the  place  designated  or  pro- 
cured. A  place  may  be  said  to  be  procured  where  the  owner 
of  a  building  permits  the  occupancy,  as  completely  as  though 
one  not  the  owner  had  leased,  rented  or  secured  a  room  of 
the  actual  owner,  but  that  the  offense  should  be  complete 
something  more  must  be  done  than  the  mere  selection  or  pro- 
curement of  the  room.  The  offense  does  not  consist  in  pro- 
curing a  room  intended  to  be  occupied  or  used  for  purposes 
of  prostitution ;  it  must  be  occupied  by  the  female,  and  when 
so  occupied,  and  not  before,  is  the  statute  violated.  There  is 
no  claim  that  this  woman,  June  Mcintosh,  ever  occupied  after 
her  return  any  room  owned  by  defendant,  leased  by  him,  or 
designated  by  him,  or  by  him  devoted  to  purposes  of  prostitu- 
tion. The  most  that  can  be  said  is  that  he  agreed  with  her  that 
after  the  rooms  were  put  in  preparation  she  might  have  one  of 
a  number  of  designated  rooms  in  which  to  continue  her  pros- 
titution. But  the  room  was  never  put  in  condition  for  occu- 
pancy, was  never  occupied,  and,  in  our  opinion,  no  offense  was 
committed  under  this  section  of  the  statute  as  charged  in  the 
information. 

The  defendant  asked  the  court  to  charge  the  jury  that, 
"You  are  further  instructed  that  if  you  believe  from  the  evi- 
dence that  the  defendant  procured  a  place  for  said  June 
Mcintosh  in  a  house  of  prostitution,  and  the  prosecution  has 
failed  to  prove  that  she  became  an  inmate  of  any  such  house, 
then  I  further  charge  you  that  it  is  your  duty  to  acquit  the 
defendant."    Another  instruction  requested  by  the  defendant 
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was  to  the  effect  that  it  was  necessary  for  the  prosecution  to 
prove  beyond  a  reasonable  doubt  that  the  said  June  Mcintosh 
became  an  inmate  of  a  house  of  prostitution.  These  charges 
were  refused  by  the  court,  and  none  given  covering  the  subject. 
We  think  the  court  erred  in  refusing  to  give  those  charges; 
that  the  evidence  appearing  in  the  record  was  such  that  the 
defendant  was  entitled  to  an  instruction  directing  the  jury  to 
acquit  upon  the  ground  that  the  offense  charged  was  not  shown 
to  have  been  committed.  Respondent  contends  that  this  stat- 
ute is  similar  to  that  relating  to  abduction,  as  defined  by 
section  267  of  the  Penal  Code,  in  the  construction  of  which 
our  supreme  court  has  said  in  People  v.  Lewis,  141  Cal.  543, 
[75  Pac.  189],  that  the  taking  of  a  child  from  its  parents  for 
the  purposes  of  prostitution  completes  the  offense;  but  it  will 
be  observed  that  that  section  in  plain  language  provides  that 
every  person  "who  takes  away  any  female  under  the  age  of 
eighteen  years  from  her  father,  mother,  guardian,  or  other  per- 
son having  the  legal  charge  of  her  person,  without  their  con- 
sent, for  the  purpose  of  prostitution,  is  punishable."  There 
is  a  marked  distinction  between  the  two  sections.  Section  267 
makes  the  mere  taking  the  offense,  while  the  section  under 
consideration  makes  the  occupancy — that  is  to  say,  the  pro- 
curing of  a  place  actually  occupied — the  offense ;  and  we  think 
that  the  authorities  cited  in  connection  with  section  267  have 
no  application  here. 
Judgment  reversed  and  cause  remanded. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ,  No.  946.     First  Appellate  DiBtrict— May  17,  1912.] 

C.  R.  BATES,  Respondent,  v.  FRANCIS  FERRIER, 
Appellant. 

Justice's  Couet — Want  of  Jurisdiction — Action  to  Recover  Deposit 
OF  $200  ON  Contract  to  Sell  Land  for  Invalidity  of  Title — In- 
VAUD  Judgment  for  Plaintiff. — ^Where  the  complaint,  in  an  action 
in  the  justice's  court  to  recover  a  deposit  of  $200  paid  under  a  con- 
tract to  sell  land,  alleged  that  the  defendant's  title  to  the  land  was 
invalid  because  burdened  with  building  restrictions  set  forth,  and 
based  its  right  of  action  on  that  ground,  upon  its  face  the  title  to 
land   is   involved   therein,  and    the  original  jurisdiction   thereof  is 
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not  in  the  justice's  court,  bat  in  the  superior  court;  and  where, 
after  oTerruling  a  demurrer  to  the  complaint  for  want  of  jurisdic- 
tion of  the  justice's  court,  that  court  tried  the  case  and  rendered 
judgment  for  the  plaintiff,  it  is  void  for  want  of  jurisdiction. 
Id. — ^Appeal  peom  Justice's  Judgment — Objection  to  Jurisdiction— 
Invalid  Tbial  and  Judgment — ^Reversal  With  Directions  to  Dis- 
miss Action. — ^Where  the  defendant  appealed  from  the  justice's 
judgment,  on  questions  both  of  law  and  of  fact,  to  the  superior 
court,  and  appeared  specially  therein  to  object  to  the  want  of  juris- 
diction either  in  the  justice's  court  or  in  the  superior  court  to  try 
the  same,  and  moved  that  court  to  remand  the  case  to  the  justice's 
court,  with  directions  to  sustain  the  demurrer,  and  dismiss  the  action 
for  want  of  jurisdiction  to  try  the  same,  and  where  that  court  over- 
ruled the  motion  and  directed  the  trial  to  proceed,  whereupon  defend- 
ant refused  to  submit  to  the  jurisdiction  and  absented  himself,  and 
the  case  was  tried  and  judgment  rendered  in  his  absence  for  the 
plaintiff,  it  is  held  that  such  judgment  will  be  reversed,  with  direc- 
tions to  the  superior  court  to  dismiss  the  action  for  want  of  juris- 
diction. 

lb. — Rxnjss  Appucablb  to  Appeals  from  Justices'  Courts  on  Ques- 
tions of  Law  and  Fact. — ^When  appeals  are  taken  from  justices' 
courts  to  the  superior  court  on  questions  both  of  law  and  fact,  al- 
though the  justice's  court  may  in  fact  be  without  jurisdiction,  yet 
if  no  such  objection  is  urged  on  that  ground  in  the  superior  court, 
it  cannot  be  urged  upon  appeal  from  its  judgment;  but  if,  on  the 
other  hand,  when  such  appeals  are  taken,  the  want  of  jurisdiction  in 
the  justice's  court  is  also  disclosed  in  the  record  of  the  court  as 
having  been  seasonably  urged  on  that  ground,  such  objection  is 
good,  especially  when,  as  in  this  case,  the  objecting  party  refuses  to 
submit  to  the  jurisdiction  of  the  superior  court  in  the  trial  of  any 
mere  questions  of  fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Rollin  Pitch,  for  Appellant. 

Gibson  &  Woolner,  and  H.  A.  Stout,  for  Respondent 

HALL,  J. — This  is  an  appeal  from  a  judgment  for  plain- 
tiff for  the  sum  of  $233.80,  and  was  taken  according  to  the 
method  prescribed  by  sections  941a  and  941b  of  the  Code  of 
Civil  Procedure. 
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The  action  was  originally  brought  in  the  justice's  court  of 
the  town  of  Berkeley,  and  by  it  the  plaintiff,  as  appears  from 
his  complaint,  sought  to  recover  the  sum  of  $200,  and  interest 
thereon,  paid  by  him  to  defendant  as  a  deposit  on  the  pur- 
chase of  a  lot  of  land,  under  an  agreement  that  the  same 
should  be  repaid  to  plaintiff  if  the  title  to  the  land  proved 
to  be  invalid.  It  is  alleged  in  the  complaint  that  the  title 
to  the  land  was  not  good  and  valid,  in  that  the  title  of  de- 
fendant thereto  is  burdened  with  certain  building  restrictions, 
which  are  set  forth  in  the  complaint. 

Defendant  demurred  to  the  complaint  upon  the  grounds 
that  the  justice's  court  had  no  jurisdiction  over  the  subject 
matter  of  the  action,  and  that  the  complaint  did  not  state  a 
cause  of  action.  This  demurrer  was  overruled,  and  defend- 
ant filed  an  answer  and  cross-complaint.  In  his  answer  de- 
fendant admitted  that  the  land  was  subject  to  the  building 
restrictions  as  alleged  in  the  complaint,  but  that  plaintiff,  at 
the  time  of  entering  into  the  contract  in  writing  to  purchase 
said  land,  did  orally  waive  said  restrictions  as  constituting  a 
cloud  upon  the  title  to  said  land,  and  further  denied  that 
said  title  to  said  property  was  not  good  or  valid  by  reason  of 
said  building  restrictions  or  otherwise. 

By  his  cross-complaint  defendant  sought  to  recover  of  plain- 
tiff $200  as  damages  for  plaintiff's  refusal  to  complete  the 
purchase  of  the  land.    The  pleadings  were  not  verified. 

The  trial  before  the  justice  of  the  peace  resulted  In  a  judg- 
ment for  plaintiff  for  the  amount  sued  for,  and  that  defend- 
ant take  nothing  by  reason  of  his  cross-complaint. 

From  this  judgment  defendant  in  due  time  took  an  appeal 
to  the  superior  court  **on  questions  of  both  law  and  fact." 

Upon  the  calling  of  the  action  for  trial  in  the  superior  court, 
defendant  by  his  counsel  gave  notice  that  he  appeared  spe- 
cially at  the  trial  of  said  action,  and  objected  to  the  court 
hearing  or  determining  the  action  upon  its  merits,  and  moved 
the  court  to  remand  the  cause  to  the  justice's  court  with  direc- 
tions to  sustain  defendant's  demurrer  to  the  complaint  with- 
out kave  to  amend. 

The  objection  and  motion  were  made  upon  the  grounds  that 
the  justice's  court  had  no  jurisdiction  of  the  action,  and  that 
therefore  the  superior  court  acquired  no  appellate  jurisdic- 
19  Osl.  App.— 4 
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lion  over  the  subject  matter  of  the  action,  and  had  no  orig- 
inal jurisdiction  over  the  person  of  the  defendant. 

The  objections  and  motion  of  defendant  were  denied,  and 
exception  taken  by  defendant,  and  the  court  proceeded  to  try 
the  action  upon  its  merits,  and  made  findings  and  rendered 
judgment  for  plaintiff. 

It  is  now  contended  that  the  judgment  of  the  superior  court 
must  be  reversed  for  want  of  jurisdiction  to  try  the  action 
upon  its  merits. 

As  preliminary  to  a  consideration  of  the  question  as  to  the 
jurisdiction  of  the  superior  court  to  try  the  action  upon  its 
merits,  counsel  on  both  sides  have  devoted  considerable  space 
in  their  briefs  to  a  discussion  of  the  question  as  to  whether 
or  not  the  action  involved  any  question  of  title  to  real  estate. 

Where,  as  in  this  case,  the  plaintiff  founds  his  right  of 
action  upon  an  allegation  that  title  to  land  agreed  to  be  pur- 
chased by  him  is  invalid,  and  according  to  his  own  pleadings 
seeks  the  return  of  a  purchase  deposit  upon  the  ground  of 
such  invalidity,  it  is  certain  that  title  to  land  is  necessarily 
involved  in  the  action.  (Holman  v.  Taylor,  31  Cal.  338; 
Copertini  v.  Oppermann,  76  Cal.  181,  [18  Pac.  256] ;  Boyd  v. 
Southern  Cal  By.  Co.,  126  Cal.  572,  [58  Pac.  1046] ;  Hart  v. 
CamalUHopkins  Co.,  103  Cal.  133,  [37  Pac.  196] ;  Dungan  v. 
Clark,  159  Cal.  30,  [112  Pac.  718].)  In  which  case,  of  course, 
original  jurisdiction  of  the  subject  matter  of  the  action  is  in 
the  superior  court  and  not  in  the  justice  court.  (Const.,  art. 
VI,  sec.  5.) 

Copertini  v.  Oppermann,  76  Cal.  181,  [18  Pac.  256],  was 
an  action  to  recover  a  purchase  deposit  of  $200.  The  right  to 
recover  was  founded,  as  in  this  action,  upon  the  alleged  de- 
fective title  to  the  land,  but  the  action  was  brought  in  the 
superior  court.  The  jurisdiction  of  the  superior  court  was 
attacked  by  demurrer  to  the  complaint,  and  it  was  held  that 
such  court  had  original  jurisdiction  of  the  action.  The  case 
is  decisive  of  the  question  of  the  original  jurisdiction  of  an 
action  such  as  is  set  forth  in  the  complaint  in  the  case  at  bar 
being  in  the  superior  court  and  not  in  the  justice  court. 

Respondent  insists,  however,  that  even  if  the  cause  of  action 
set  forth  in  the  complaint  was  not  within  the  jurisdiction  of 
the  justice  court,  the  superior  court  obtained  jurisdiction  to 
try  the  action  upon  its  merits,  because  the  defendant  appealed 
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to  said  court  upon  both  questions  of  law  and  fact.  In  sup- 
port of  this  contention  respondent  cites  a  number  of  cases  in 
which  the  right  of  the  superior  court  to  try  a  case  upon  the 
merits,  appealed  to  it,  upon  questions  of  law  and  fact,  from  a 
justice  court  which  had  no  jurisdiction  of  the  subject  matter 
of  the  action,  has  been  sustained.  Th«  only  ones  that  are  at 
all  pertinent  are  City  of  Santa  Barbara  v.  Eldred,  95  Cal. 
378,  [30  Pac.  562] ;  Hart  v.  CamaH-Hopkins  Co.,  101  Cal 
160,  [35  Pac.  633] ;  Hart  v.  CanudUHopkins  Co.,  103  Cal. 
132,  [37  Pac.  196] ;  De  Jamatt  v.  Marquez,  132  Cal.  701,  [64 
Pac.  1090] ;  Armantage  v.  Superior  Court,  1  Cal.  App.  130, 
[81  Pac.  1033] ;  Van  Dyke  v.  Rule,  49  Ohio  St.  530,  [31  N 
E.  882],  and  Birks  v.  Houston,  63  III.  77  (and  cases  cited 
therein). 

In  Armaniage  v.  Superior  Court  it  was  not  claimed  that  the 
justice  court  did  not  have  jurisdiction  of  the  subject  matter 
of  the  action,  and  the  case  is  not  therefore  in  point  upon  the 
question  in  the  case  at  bar. 

In  none  of  the  other  cases  cited  did  the  appellant  make  any 
objection  to  the  superior  court  trying  the  cause  upon  its 
merits,  or  in  any  way  raise  the  question  as  to  its  jurisdiction 
so  to  do  until  after  judgment  in  such  court,  except  in  the  case 
of  Hart  V.  CamaU-Hopkins  Co.,  and  in  that  case  it  did  not 
appear  from  the  record  transmitted  upon  appeal  to  the  su- 
perior court  from  the  justice  court  that  any  question  of  pos- 
session or  title  to  real  property  arose  or  was  presented  in  the 
justice  court,  but  for  aught  that  the  record  showed,  such 
issue  first  arose  upon  the  trial  in  the  superior  court.  All  of 
which  is  clearly  pointed  out  in  the  opinion  in  the  case  re- 
ported in  103  Cal.  140, 141,  [37  Pac.  196]. 

In  each  of  the  other  cases  cited  it  is  pointed  out  that  the 
case  was  tried  in  the  superior  court  upon  its  merits  without 
objection  by  the  appellant,  and  stress  is  laid  upon  such  fact. 

Upon  the  other  hand  the  authorities  are  abundant,  and,  we 
believe,  substantially  uniform  to  the  effect  that  where  the 
want  of  jurisdiction  of  the  justice  court  appears  upon  the 
record  transmitted  from  such  court  to  the  appellate  court,  an 
objection  made  by  the  appellant  to  the  appellate  court  trying 
the  case  upon  the  merits  is  good  if  seasonably  made.  The 
following  are  but  a  few  of  such  authorities :  Poyser  v.  Murray, 
6  Ind.  35;  Darrell  v  Biscoe,  94  Md.  684,  [51  Atl.  410] ;  Elder 
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V.  Dtuight  Co.,  4  Gray  (Mass.),  201;  Berroth  ▼.  McElvain,  41 
Kan.  269,  [20  Pac.  850] ;  Hope  v.  Hurt,  59  Miss.  174;  Barnet 
V.  Railroad  Co.,  68  Mo.  56,  65,  [80  Am.  Rep.  773] ;  Ball  v. 
Biggam,  43  Ean.  327,  [23  Pac.  565] ;  Shea  ▼.  Bega^,  29  Mont. 
309,  [74  Pac.  737] ;  Southern  By.  Co.  v.  Bom  Steel  Range 
Co.,  122  Ga.  658,  [50  S.  B.  488] ;  McHenry  v.  Mays,  110  Qa. 
299,  [34  S.  E.  1010] ;  Missoula  E.  L.  Co.  v.  Morgan,  13  Mont. 
394,  [94  Pac.  488]. 

In  BoUerino  v.  Bigelow,  90  Cal.  500,  [27  Pac.  372],  the 
complaint  set  forth  a  cause  of  action  not  within  the  jurisdic- 
tion of  the  justice  court,  and  defendant  appealed  to  the 
superior  court  upon  questions  of  law  and  fact,  where  a  trial 
de  novo  was  had,  resulting  in  judgment  for  plaintiff.  The 
supreme  court  reversed  the  judgment  and  ordered  "Cause 
dismissed  in  the  lower  court  for  want  of  jurisdiction." 

The  same  course  was  pursued  in  Hoban  v.  Ryan,  130  Cal. 
97,  [62  Pac.  296],  upon  the  authority  of  BaUerino  v.  Bigelow, 
90  Cal.  500,  [27  Pac.  372],  the  complaint  showing  a  want  of 
jurisdiction  in  the  justice  court,  which  was  raised  by  de- 
murrer filed  in  the  superior  court. 

In  the  still  later  case  of  Nolan  t.  Hentig,  138  Cal.  281,  [71 
Pac.  440],  the  justice  court  had  no  jurisdiction,  but  "the 
cause  was  appealed  to,  and  heard  de  novo  in,  the  superior 
court  without  objection  to  the  jurisdiction."  The  court  said: 
"The  judgment  cannot  now  be  questioned.  {De  Jamatt  v. 
Marquez,  132  Cal.  700,  [64  Pac.  1090].)  In  Hoban  v.  Byan, 
130  Cal.  96,  [62  Pac.  296],  relied  on  by  appellants,  there  was  a 
demurrer  filed  and  urged  in  the  superior  court  on  the  ground 
of  want  of  jurisdiction.  Had  defendants  in  the  present  case 
done  likewise  Hoban  v.  Ryan  would  apply." 

In  the  case  at  bar  the  defendant  substantially  did  all  that 
the  defendant  did  in  Hoban  v.  Ryan,  and  more,  for  he  not 
only  urged  in  an  appropriate  way  before  the  superior  court 
its  want  of  jurisdiction  because  of  the  want  of  jurisdiction  in 
the  justice  court,  but  he  had  raised  the  same  question  by  his 
demurrer,  filed  in  the  justice  court,  to  the  complaint,  and 
upon  the  superior  court  overruling  his  objection  declined  to 
put  in  evidence  as  to  the  facts  (a  matter  which  we  have  not 
heretofore  mentioned). 

The  rule  laid  down  in  Hoban  v.  Ryan  should  therefore  con- 
trol, and  the  superior  court,  when  objection  was  made  lo  ils 
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jurisdiction  to  try  the  cause,  should  have  sustained  such  ob- 
jection and  dismissed  the  cause  for  want  of  jurisdiction.  See, 
also,  to  the  same  effect,  NuU  v.  Superior  Court,  4  CaL  App. 
207,  [87  Pac.  392],  and  Shealor  v.  Superior  Court,  70  Cal 
564,  [11  Pac.  653]. 

The  judgment  is  reversed,  and  the  superior  court  is  directed 
to  dismiss  the  action  for  want  of  jurisdiction. 

Kerrigan,  J.,  and  Lennon,  P.  J.,  concurred. 


[OIt.  No.  977.    Vint  AppeUate  IMBtriet.— Maj  17,  1912.] 

THE    J.  DEWING    COMPANY,    Respondent,    ▼.  W.  B. 
THOMPSON,  Appellant. 

Olaim  Ain>  Dklitibt — ^Valub  or  Piano — Admission — ^Pleadings — Con- 
TEABT  Finbino  Disbbgahded.-— In  an  action  of  elaim  and  doliyerj 
for  a  piano,  in  which  the  pleadings  are  Teriiied,  and  the  complaint 
alleges  that  the  value  of  the  piano  is  $500,  and  the  answer  tdmits 
such  value  by  failing  to  denj  the  same,  a  finding  eontrarj  to  such 
admission  that  the  value  of  the  piano  is  onlj  $200  is  entirely  without 
the  issnes  made  hj  the  pleadings,  and  should  be  disregarded. 

Id. — ^Admission  of  Jurisdictional  Sum — Objection  to  Jubisdiotion 
Basbd  on  Finding.— Where  it  is  objected  that  the  finding  as  to 
value  deprived  the  superior  court  of  jurisdiction  over  the  action,  it 
is  a  sufficient  answer  to  such  objection  that  the  fact  upon  which  the 
jurisdiction  of  the  court  depends  was  admitted  by  the  answer  to  be 
snch  as  unquestionably  to  support  the  jurisdiction  of  the  court  to 
determine  the  action  upon  its  merits. 

Td. — Test  of  Jurisdiction  Over  Yalub  of  Pbopbbtt— Demand  of  Com- 
FLAiNT,  BXGABDUBSS  OF  FINDING — GoSTS. — If  it  be  Conceded  that 
the  eourt  had  power  to  find  a  less  value  than  that  admitted,  still  the 
test  of  the  jurisdiction  of  the  superior  court  to  support  a  judgment 
for  the  value  of  the  property  claimed,  if  a  delivery  cannot  be  had, 
is  determined  by  the  value  claimed  and  demanded  in  the  complaint, 
and  when  that  shows  a  value  exceeding  $300,  it  is  sufficient  to  sup- 
port the  jurisdiction  of  the  superior  court  as  to  the  value  of  the 
property  though  a  less  sum  be  found,  which  cannot  affect  the  test 
of  jurisdiction,  but  only  the  loss  of  costs. 

Id.^Doubi«b  Aspect  of  Claim  and  Delivebt — Rbcovebt  of  Pboferty — 
Recoveby  of  Money — ^Jubisdiction  Based  on  Complaint.— An 
action  of  claim  and  delivery  has  two  aspects.  In  one  aspect  it  is 
a  suit  to  recover  specific  personal  property  described  in  the  corn- 
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plaint.  In  the  other  aspect,  it  is  a  suit  to  recover  a  monej  demand, 
in  respect  of  which  the  amount  demanded  in  the  eomplaint,  exclusiyc 
of  interest,  determines  the  jurisdiction. 
Id. — Appeal  fbom  Superior  Coubt — SKLr-DssTRUcnvs  Objection  to 
Jurisdiction  Based  on  Finding — Identical  Grants  op  Jurisdic- 
tion.— An  objection  by  an  appellant  from  the  judgment  of  the 
superior  court  to  the  jurisdiction  of  that  court,  based  on  its  finding 
of  value  of  $200,  is  held  to  be  self-destructive.  The  original  juris- 
diction of  the  superior  court  and  the  appellate  jurisdiction  of  the 
district  courts  of  appeal  are  identical  in  "all  cases  at  law,  in  which 
the  demand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controversy,  amounts  to  three  hundred  dollars."  (Const.,  art  YI, 
sees.  4,  5.) 

APPEAL  from  an  order  of  the  Superior  Court  refusing 
to  set  aside  a  judgment  in  an  action  of  claim  and  delivery, 
and  to  dismiss  the  action  for  want  of  jurisdiction.  James  M. 
Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Knight  &  Heggerty,  for  Appellant. 

F.  A.  Berlin,  for  Respondent. 

HALL,  J. — In  this  action  plaintiflP  brought  suit  in  the 
superior  court  in  claim  and  delivery  to  recover  a  piano.  The 
piano  is  alleged  in  the  complaint  to  be  of  the  value  of  $500. 
Plaintiff  also  alleges  damages  in  the  sum  of  $100  expended 
in  an  effort  to  recover  the  piano,  and  prays  for  judgment  for 
the  possession  of  the  piano  or  the  sum  of  $500,  the  value 
thereof,  in  case  a  delivery  thereof  cannot  be  had,  and  for 
$100  as  damages  on  account  of  costs  incurred  in  the  effort  to 
recover  the  piano. 

The  court  found  the  value  of  the  piano  to  be  $200,  and  gave 
judgment  that  plaintiff  recover  from  defendant  the  piano,  and 
in  case  recovery  thereof  cannot  be  had,  that  plaintiff  recover 
from  defendant  the  sum  of  $200,  the  value  thereof. 

Defendant  subsequently  moved  the  court,  under  sections 
663  and  663a  of  the  Code  of  Civil  Procedure,  to  vacate  and  set 
aside  said  judgment,  and  to  enter  a  judgment  dismissing  said 
action  for  want  of  jurisdiction  of  the  superior  court  over  said 
action. 
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The  motion  was  denied,  and  the  appeal  is  by  defendant 
from  this  order. 

The  attack  upon  the  jurisdiction  of  the  court  over  the  action 
is  predicated  solely  upon  the  fact  that  the  court  found  the 
value  of  the  piano  sued  for  to  be  $200.  Counsel  for  appellant 
have  devoted  their  energies  to  discussing  the  question  as  to 
whether  or  not  the  jurisdiction  of  the  superior  court  in  an 
action  in  daim  and  delivery  depends  upon  the  allegations  of 
the  complaint  or  the  finding  made  by  the  court  as  to  the 
value  of  the  property  in  suit. 

While  the  answer  to  this  question  is  not  difficult,  the  correct- 
ness of  the  ruling  of  the  court  does  not,  in  our  opinion,  depend 
upon  such  answer. 

The  finding  as  to  the  value  of  the  piano  is  entirely  without 
the  issues  made  by  the  pleadings.  The  complaint  alleges  in 
apt  language  the  value  of  the  piano  to  be  $500,  and  there  is 
no  issue  raised  by  the  answer  upon  the  allegations  as  to 
value.  Defendant  denied  the  ownership  and  right  of  pos- 
session of  plaintiff,  and  the  allegations  concerning  the  ex- 
penditure of  $100  in  the  effort  to  recover  the  piano,  and  set 
up  a  claim  to  the  ownership  and  right  of  possession  in  the 
piano  under  a  certain  contract  with  plaintiff.  But  there  is 
not  one  word  in  the  answer  in  the  record  before  us  raising 
or  attempting  to  raise  any  issue  as  to  the  value  of  the  piano 
not  being  as  alleged  in  the  complaint.  The  pleadings  were 
verified.  The  allegation  of  value  not  being  denied,  it  was 
admitted  to  be  as  alleged,  and  the  finding  contrary  to  such 
admission  should  be  disregarded.  The  fact  upon  which  ap- 
pellant claims  the  jurisdiction  of  the  superior  court  depends 
was  admitted  by  the  answer  to  be  such  as  to  unquestionably 
support  the  original  jurisdiction  of  the  superior  court  to  try 
and  determine  the  action  upon  its  merits. 

Turning  now  to  the  question  discussed  by  appellant  in  his 
brief,  we  have  no  doubt  that  the  court  had  jurisdiction  of  the 
cause,  even  if  it  be  conceded  that  the  finding  of  the  court  as 
to  the  value  of  the  piano  is  controlling  as  against  the  admis- 
sion in  the  pleadings. 

The  only  case  that  lends  any  support  to  the  contention  of 
appellant  is  the  case  of  Ballerino  v.  Bigelow,  90  Cal.  500,  [27 
Pac.  372],  where  it  was  held  that  a  plaintiff  could  not  invest 
a  justice  court  with  jurisdiction  to  try  a  case  of  forcible  entry 
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and  detainer  by  alleging  that  the  rental  value  of  the  property 
in  suit  did  not  exceed  $25  per  month,  although  the  proof 
clearly  showed  that  it  did.  This  case  cannot  be  made  to  apply 
to  any  case  other  than  one  in  forcible  entry  and  unlawful 
detainer.  It  has  no  application  to  a  case  of  claim  and  de- 
livery, where  the  plaintifF  seeks  an  alternative  judgment  for 
the  recovery  of  specific  personal  property,  or,  in  ease  such 
recovery  cannot  be  had,  a  stated  sum  of  money  as  the  value 
thereof.  In  such  a  ease,  if  the  value  be  alleged  to  be  $300, 
or  in  excess  thereof,  the  prayer  for  judgment  contains  a  de- 
mand for  such  stated  sum.  Such  was  the  prayer  and  demand 
in  this  case. 

An  action  in  claim  and  delivery  has  two  aspects :  In  one  it 
is  a  suit  to  recover  specific  personal  property.  In  the  other 
it  is  a  suit  to  recover  a  money  demand,  and  as  such  the  amount 
demanded  exclusive  of  interest  is  the  test  of  jurisdiction.  In 
this  aspect  the  suit  is  within  the  rule  laid  down  in  such  cases 
as  DashieU  v.  Slingerland,  60  Cal.  655,  and  Lord  v.  Goldberg, 
81  Cal.  596,  [15  Am.  St.  Rep.  82,  22  Pac.  1126],  to  the  effect 
that  the  amount  of  money  sued  for  is  the  test  of  jurisdiction 
of  the  court  to  try  and  determine  the  action. 

The  case  of  Shealor  v.  Superior  Court,  70  Cal.  564,  [11  Pac. 
653],  was  a  case  of  daim  and  delivery,  and  it  was  held  that 
the  allegation  of  value  as  made  in  the  complaint  determined 
the  jurisdiction  of  the  court. 

The  case  of  Pratt  v.  Welcome,  6  Cal.  App.  475,  [92  Pac. 
500]  y  was  also  a  case  of  claim  and  delivery ;  and  while  what  is 
there  said  is  dictum,  it  is  so  apt  and  logical  that  we  cannot  re- 
frain from  quoting  a  paragraph:  ''It  is  the  demand  and  not 
the  finding  of  value  which  fixes  the  jurisdiction  of  the  court. 
{DasfUell  v.  Slingerlcund,  60  Cal.  655;  Lord  v.  Goldberg,  81 
Cal.  596,  [15  Am.  St.  Rep.  82,  22  Pac.  1126].)  The  jurisdic- 
tion of  the  court,  where  the  amount  involved  is  the  question 
to  be  considered,  must  be  determined  on  the  pleadings.  Any 
other  rule  would  be  fraught  with  uncertainties  and  mischiefs 
beyond  the  power  of  anticipation.  (Rodley  v.  Curry,  120 
Cal.  541,  [52  Pac.  999].)  Where  no  question  is  made  of  the 
good  faith  of  the  plaintiff  in  bringing  the  suit  for  a  sum  ex- 
ceeding $300,  the  only  penalty  for  the  recovery  of  less  than 
the  jurisdictional  amount  is  the  loss  of  the  costs." 
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See,  also,  Oreenbavm  v.  Martinez,  86  Cal.  460,  [25  Pae.  12], 
Becker  v.  Superior  Court,  151  Cal.  313,  [90  Pac.  689],  and 
Mannix  v.  Tryon,  152  Cal.  31,  [91  Pac.  983],  to  the  effect  gen- 
erally that  where  the  allegations  of  the  complaint  make  a  case 
within  the  jurisdiction  of  the  superior  court,  relief  not  con- 
templated as  within  such  jurisdiction  may  be  given  where  the 
plaintiff  fails  to  prove  his  whole  case. 

In  conclusion,  it  may  be  said  that  the  argument  of  appellant 
is  self-destructive,  for,  if  the  superior  court  did  not  have  ju- 
risdiction to  try  and  determine  this  case  upon  its  merits,  be- 
cause the  value  of  the  property  involved  as  found  by  the  court 
was  less  than  $300,  this  court  has  no  appellate  jurisdiction 
of  the  case.  The  original  jurisdiction  of  the  superior  court 
and  the  appellate  jurisdiction  of  this  court,  so  far  as  they 
relate  to  the  subject  matter  of  this  action,  are  given  in  pre- 
cisely the  same  words  by  the  constitution.  (Const.,  art  VI, 
sec.  5,  and  art.  VI,  sec.  4.) 

The  order  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  16, 1912. 


[GIt.  No.  067.    First  Appellate  Distriet.— May  17,  1012.] 

REBECCA  COHRN,  Petitioner-Respondent,  v.  P.  L.  HEN- 
DERSON et  al.,  as  the  Board  of  Police  Commissioners, 
and  Constituting  the  Board  of  Trustees  of  the  Police 
Relief  and  Pension  Fund  of  the  City  and  County  of  San 
Francisco,  Defendants-Appellants. 

PiNsioN  Reliif  Under  Act  of  18S0— Supebsedubs  bt  Chabtbb — Death 
or  Pbiob  Pensioneb  Ama  Chabteb— Bights  of  V7n>ow  Confined 
TO  Chabteb. — The  charter  of  the  city  and  eountj  of  San  Francisco 
relative  to  the  pensioning  of  police  officers,  their  wives  and  other 
dependents,  which  took  effect  January  1,  1900,  was  intended  to 
supersede  and  repeal  the  provisions  of  the  prior  act  of  1909  on 
that  subject,  as  respects  all  rights  not  then  actually  vested  there- 
under, and  where  a  police  officer  who  was  pensioned  under  the  prior 
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statute  died  after  the  taking  effect  of  the  charter,  hia  widow,  who  is 
entitled  to  no  rights  under  the  provisions  of  the  charter,  can  claim 
none  under  the  superseded  act. 
Id. — Power  to  Repeal  or  Alter  Law — Contingent  Bight  not  Vested. 
A  law  providing  pensions  for  officers  and  their  dependents  may  be 
repealed  or  altered  at  any  time  before  the  happening  of  the  con- 
tingency upon  which  the  right  to  the  pension  vests. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  granting  a  writ  of  man- 
date in  favor  of  the  petitioner  against  the  defendants.  Geo. 
H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  V.  Long,  City  Attorney,  and  John  P.  English,  As- 
sistant City  Attorney,  for  Appellants. 

J.  C.  B.  Hebbard,  and  T.  J.  Crowley,  for  Respondent. 

HALL,  J. — This  is  an  appeal  from  a  judgment  granting  to 
petitioner  a  writ  of  mandate  against  defendants,  directing 
them  to  pay  her  the  sum  of  $1,000  out  of  the  police  relief  and 
pension  fund. 

The  matter  was  determined  in  the  lower  court  upon  de- 
murrer to  respondent's  petition. 

Edward  Cohrn  was  appointed  a  policeman  of  the  city  and 
county  of  San  Francisco  in  1868.  He  was  retired  from  active 
service  in  1895  upon  a  pension  as  then  provided  by  the  gen- 
eral police  pension  law  of  1889.  He  continued  to  draw  said 
pension  until  his  death,  which  occurred  in  1909  from  natural 
causes. 

Petitioner  is  the  widow  of  said  Edward  Cohrn,  and  claims 
to  be  entitled  to  the  sum  of  $1,000  under  the  provisions  of  sec- 
tion 7  of  the  act  of  the  legislature  of  March  3,  1889  (Stats. 
1889,  p.  57),  as  amended  in  1891.     (Stats.  1891,  p.  287.) 

The  present  charter  of  the  city  and  county  of  San  Francisco 
went  into  effect  on  the  first  day  of  January,  1900,  which  was 
prior  to  the  death  of  said  Edward  Cohrn.  The  charter  con- 
tains a  complete  scheme  for  the  pensioning  of  police  officers, 
their  widows  and  other  dependents,  and  we  have  no  doubt  was 
intended  to  supersede  and  repeal,  so  far  as  the  city  and  county 
of  San  Francisco  was  concerned,  the  general  law  upon  the 
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same  subject.  That  such  was  its  effect  was  held  by  this  court 
in  Burke  v.  Trustees  etc.,  4  Cal.  App.  236,  [87  Pac.  421], 
which  was  a  proceeding  in  marulamus  by  the  widow  of  a  police 
officer  who  had  died  since  the  taking  effect  of  the  charter. 
There  is  no  provision  of  the  charter  under  which  petitioner 
can  or  does  claim  to  be  entitled  to  anything  as  the  widow  of 
the  deceased  officer. 

Respondent  relies  upon  the  case  of  Kavanaugh  v.  Board 
etc,  134  Cal.  50,  [66  Pac.  36],  as  sustaining  her  right  to  the 
$1,000;  but  Kavanaugh  not  only  died,  but  his  widow  pre- 
sented her  demand  and  procured  the  issuance  of  the  writ  be- 
fore the  taking  effect  of  the  charter.    The  case  is  not  in  point. 

That  a  law  providing  pensions  for  officers  and  their  depend- 
ents may  be  repealed  or  altered  at  any  time  before  the  hap- 
pening of  the  contingency  upon  which  the  right  to  the  pension 
vests  is  not  and  cannot  be  denied.  (Pennie  v.  Reis,  80  Cal. 
266,  [22  Pac.  176] ;  Pennie  v.  Reis,  132  U.  S.  464,  [33  L.  Ed. 
426,  lOSup.  Ct.  Rep.  149].) 

The  judgment  is  reversed  and  the  trial  court  is  directed  to 
sustain  defendants'  demurrer  to  the  petition  and  to  enter 
judgment  thereon  for  defendants. 

Kerrigan,  J.,  and  Lennon,  P.  J.,  concurred. 


[CSt.  No.  902.    First  Appellate  DiBtriet.— May  17,  1»12.] 

D.  G.  BARTNETT,  Respondent,  v.  J.  F.  HULL  and  Mrs. 
J.  F.  HULL  (His  Wife),  Sometimes  Called  ALICE 
HULL,  Appellants. 

Appeal  feom  Justicb's  Codbt — Questions  or  Law  and  Fact— Want 
or  JuEisoicnoN  Appearing  on  Face  op  Bbcobd — Seasonable  Ob- 
jection— Dismissal. — Where  an  appeal  from  the  justice's  court  is 
taken  both  upon  questions  of  law  and  of  fact,  but  its  want  of  juris- 
dietion  to  try  the  case  appears  upon  the  face  of  the  record,  and  a 
aeasonable  objection  to  the  want  of  jurisdiction  is  urged  in  the 
superior  court,  the  appellant  is  entitled  to  an  order  dismissing  the 
aetion  for  want  of  jurisdiction  to  try  it  upon  its  merits. 

I». — Uncertainty  op  Ck)MPLAiNT  as  to  Jurisdiction — Acquiescence  in 
Jurisdiction — Estoppel. — Where  the  complaint  is  uncertain  or  am- 
biguous or  susceptible  of  two  interpretations  as  to  its  meaning,  and 
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all  parties  to  the  action  appear  to  have  adopted  or  acqaiesced  in 
an  interpretation  that  suatains  the  jurisdiction  of  the  court  over  the 
•abject  matter  of  the  action,  the  losing  partj  in  such  action  should 
not  be  allowed,  upon  appeal,  for  the  first  time,  to  insist  upon  a  dif- 
ferent interpretation  of  the  pleading  that  will  oust  the  court  of  its 
jurisdiction. 
Id. — JuEisDicTiON  or  Justice's  Court  and  or  Superiob  Couet— Dis- 
missal OF  Appeal  to  District  Court  of  Appeal. — ^Where  the  rec- 
ord on  appeal  to  the  district  court  of  appeal  from  the  judgment  of 
the  superior  court  rendered  upon  appeal  from  the  justice's  court 
shows  that  the  sum  claimed  in  the  justice's  court,  exclusive  of  in- 
terest, was  lees  than  $300,  and  that  the  justice's  court  had  original 
jurisdiction  of  the  action,  and  that  the  superior  court  had  appellate 
jurisdiction  to  trj  the  same  upon  its  merits,  it  follows  that  the  dis- 
trict court  of  appeal  has  no  jurisdiction  upon  appeal  from  the 
judgment  of  the  superior  court,  other  than  to  order  a  dismissal 
thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County.    R.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  F.  Bell,  for  Appellants. 

J.  E.  Rodgers,  for  Respondent 

HALL,  J. — This  is  an  appeal  from  a  judgment  for  plain- 
tiflf,  rendered  by  the  superior  court,  in  the  sum  of  $271,  to- 
gether  with  interest  thereon  at  the  legal  rate  to  date  of  judg- 
ment, amounting  to  $97.20. 

The  action  was  brought  in  the  justice  court,  where  it  was 
tried  upon  the  issues  raised  by  the  answer  of  defendant  to 
the  complaint.  The  justice  of  the  peace  rendered  judgment 
for  the  plaintiff  for  the  principal  sum  of  $235.05,  together 
with  interest  in  the  sum  of  $75.47. 

Defendants  appealed  to  the  superior  court  upon  questions 
of  law  and  fact. 

Before  the  cause  came  on  for  trial  in  the  superior  court  de- 
fendants moved  said  court  to  dismiss  the  action  upon  the 
ground  that  neither  the  justice  court  nor  the  superior  court 
had  jurisdiction  of  the  action,  for  the  reason,  as  defendants 
claimed,  that  it  appeared  upon  the  face  of  plaintiff's  com- 
plaint that  the  amount  sued  for  exceeded  the  sum  of  $300, 
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ezdusive  of  interest.  The  motion  was  denied.  Subsequently 
when  the  cause  was  called  for  trial  upon  its  merits  defend- 
ants renewed  their  motion,  and  it  was  again  denied,  and  the 
court  tried  the  cause  upon  its  merits. 

At  the  conclusion  of  plaintiff's  evidence  defendants  moved 
for  a  nonsuit  upon  the  ground  that  the  court  had  no  jurisdic- 
tion for  the  same  reasons  as  were  urged  upon  the  motion  to 
dismiss. 

We  believe  the  law  to  be  that  where,  as  in  this  case,  a  de- 
fendant, after  appealing  to  the  superior  court  upon  questions 
of  law  and  fact,  seasonably  challenges  the  jurisdiction  of  the 
court  to  try  the  action  upon  its  merits,  by  reason  of  want  of 
jurisdiction  of  the  justice  court  over  the  subject  matter  of 
the  action  appearing  upon  the  face  of  the  record,  such  defend- 
ant is  entitled  to  a  judgment  or  order  dismissing  the  action 
for  want  of  jurisdiction  to  try  it  upon  its  merits.  (BaUeHno 
V.  Bigelow,  90  Cal.  500,  [27  Pac.  372] ;  Hoban  v.  Ryan,  130 
Cal.  97,  [62  Pac.  296] ;  Nolcm  v.  Hentig,  138  Cal.  281,  [71 
Pac.  440] ;  Poyser  v.  Murray,  6  Ind.  35 ;  JDarrell  v.  Biscae,  94 
Md.  684,  [51  Atl.  410] ;  Elder  v.  Dwight  Co,,  4  Gray  (Mass.), 
201 ;  Berroih  v.  McElvain,  41  Kan.  269,  [20  Pac.  850] ;  Hope 
V.  Hurt,  59  Miss.  174;  Bamet  v.  Railroad  Co.,  68  Mo.  56,  [30 
Am.  Rep.  773] ;  Ball  v.  Biggwn,  43  Kan.  327,  [23  Pac.  565] ; 
Shea  V.  Rega/n,  29  Mont.  309,  [74  Pac.  737] ;  SoutJiem  Ry. 
Co,  V.  Horn  Steel  Range  Co.,  122  Ga.  658,  [50  S.  E.  488] ; 
McHenry  v.  Mays,  110  On.  299,  [34  S.  E.  1010] ;  Missoula  E. 
L.  Co.  V.  Morgan,  13  Mont.  397,[34  Pac.  488].) 

We  therefore  pass  to  the  consideration  of  the  contention 
that  the  complaint  upon  its  face  shows  that  the  justice  court 
did  not  have  jurisdiction  of  the  action,  for  the  reason  that 
plaintiff  sued  for  a  sum  amounting  to  $300  and  over,  exclusive 
of  interest. 

The  complaint  filed  in  the  justice  court  consisted  of  a  copy 
of  a  bill,  as  is  allowed  in  such  courts,  made  up  of  various  debit 
items  under  various  dates,  amounting  to  the  sum  of  $362.50. 
There  next  followed  several  credits  under  various  dates  aggre- 
gating $91.50.  The  complaint  or  copy  of  the  bill  then  con- 
eludes  with  the  following  entries: 

*'Nov.  21,  1905,  balance $271.00 

Nov.  9,  1909,  to  8  years  11%  mos.  interest  due  on 

note  at  10% 107.66." 
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It  is  claimed  by  appellants  that  it  thus  appears  from  the 
face  of  the  complaint  that  the  item  under  date  of  November 
9,  1909,  of  $107.66  was  claimed  as  a  principal  sum,  and  not  as 
interest  upon  the  balance  of  $271  sued  for. 

We  cannot  agree  with  this  contention.  The  most  that  can 
be  fairly  claimed  is  that  the  complaint  is  uncertain  or  ambigu- 
ous. No  attack,  however,  was  made  in  the  justice  court  on 
this  ground  or  any  other.  It  does  not  appear  that  it  ever 
occurred  to  defendants  until  after  the  cause  had  been  appealed 
to  the  superior  court  that  plaintiff  had  sued  for  a  sum,  ex- 
clusive of  interest,  in  excess  of  $300. 

It  may  be  noted  that  the  sum  of  $107.66,  claimed  as  interest 
under  date  November  9,  1909,  is  the  correct  amount  of  interest 
at  ten  per  cent  upon  $271,  the  balance  stated  under  date  of 
November  21,  1905,  for  the  period  between  said  dates,  which 
period  amounts  to  three  years  eleven  and  two-thirds  months. 
The  words  "due  on  note"  in  the  item  as  to  the  interest  sug- 
gest the  idea  that  the  amount  of  the  balance  sued  for  as  the 
principal  sum  was  also  evidenced  by  a  note.  Nevertheless, 
the  complaint  is  fairly  and  most  reasonably  susceptible  of  the 
interpretation  that  the  interest  claimed  was  interest  on  the 
identical  sum  of  $271,  constituting  the  balance  of  the  prin- 
cipal sum  claimed.  That  such  was  the  interpretation  put 
upon  the  complaint  by  defendants  is  manifest  from  the  fact 
that  they  did  not  attack  the  jurisdiction  of  the  justice  court 
or  the  sufficiency  of  the  complaint  in  such  court  by  demurrer 
or  otherwise.  The  same  interpretation  was  put  upon  the  com- 
plaint by  the  justice  of  the  peace  as  is  evidenced  by  the  entry 
in  his  docket  as  to  the  amount  of  the  demand,  which  is  '*  De- 
mand $271.00  and  interest." 

The  same  interpretation  of  the  complaint  was  followed  by 
the  plaintiff  in  his  affidavit  for  an  attachment,  in  which  he  set 
forth  that  defendants  were  indebted  to  him  in  the  sum  of 
$271,  **  together  with  interest  thereon  from  Nov.  21,  1905,  at 
the  rate  of  ten  per  cent  per  annum,"  etc. 

Where,  as  in  this  case,  a  pleading  is  perhaps  ambiguous  and 
uncertain,  or  susceptible  of  two  interpretations  as  to  its  mean- 
ing, and  all  parties  to  the  action  apparently  adopt  and  ac- 
quiesce in  an  interpretation  that  sustains  the  jurisdiction  of 
the  court  as  to  the  subject  matter  of  the  action,  the  losing 
party  in  such  court  should  not  be  allowed  upon  appeal  for 
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the  first  time  to  insist  upon  a  different  interpretation  of  the 
pleading — one  that  will  oust  the  court  of  its  jurisdiction.  If 
the  uncertainty  in  the  complaint  had  been  pointed  out  in  the 
justice  court,  it  could  have  been  readily  amended  so  as  to  have 
certainly  corrected  the  defect  and  placed  the  question  of  ju- 
risdiction beyond  cavil. 

We  are  therefore  of  the  opinion  that  the  record  shows  that 
the  sum  claimed  in  plaintiff's  complaint,  exclusive  of  interest 
thereon,  did  not  amount  to  $300,  and  the  justice  court  there- 
fore had  original  jurisdiction  of  the  action,  and  the  superior 
court  had  appellate  jurisdiction  thereof  to  try  the  same  upon 
its  merits. 

It  follows  that  this  court  has  no  jurisdiction  of  this  appeal 
other  than  to  order  a  dismissal  thereof,  and  this  appeal  ifl 
accordingly  dismissed. 

Kerrigan,  J.,  and  Lennon,  P.  J.,  concurred. 


[av.  No.  1002.    Second  Appellate  District.— Maj  17,  1912.] 

P.  J.  LAYNE,  as  Administrator  of  the  Estate  of  J.  H.  A. 
BABTELS,  Deceased,  and  WM.  KOHL  et  al..  Appel- 
lants, v.  THOMAS  J.  JOHNSON,  CITY  OF  SAN 
DIEGO,  a  Municipal  Corporation,  and  A.  Q.  ROBIN- 
SON, Respondents. 

Appeal  fboh  Judgment— Lapsi  op  Sixty  Days — Suppiciency  op  Evi- 
dence NOT  Reviewable. — ^Upon  appeal  from  the  judgment  taken 
more  than  sixty  days  after  the  rendition  of  the  judgment,  the  suffi- 
eienej  of  the  evidence  to  justify  the  decision  is  not  reviewable,  such 
review  being  expressly  forbidden  by  section  939  of  the  Code  of  Civil 
Procedure. 

Id.— Appeal  pbom  Oboer  Denying  New  Tbial — Bill  op  Exceptions — 
Absence  op  Specipications  op  Insuppioiency— Evidence  not  Re- 
nxwABLE. — ^Upon  appeal  from  an  order  denying  a  new  trial,  the 
saiBeiency  of  the  evidence  to  support  the  finding  cannot  be  reviewed, 
where  there  is  nothing  in  the  bill  of  exceptions  specifying  the  par- 
ticulars in  which  the  evidence  is  insufficient,  as  required  by  section 
64S  of  the  Code  of  Civil  Procedure. 

Id. — Action  by  Adkinistbatob  and  Heibs  to  Quiet  Title  —  Fobmeb 
Judgment  in  Favoe  op  Cboss-comflainant's  Gbantob — Evidence 
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— Ordeb  of  Appointment. — In  an  action  by  an  administrator  and 
heirs  of  a  decedent  to  qniet  title  to  land,  where  the  defendant,  croaa- 
complainant,  pleaded  a  former  judgment  of  the  same  superior  court 
quieting  his  title  bj  publication  against  Bartels  and  the  other  de- 
fendants upon  constructive  service  ordered  by  the  court,  it  is  held 
that  the  court  properly  excluded  evidence  of  the  appointment  of 
the  administrator,  in  order  oollalerally  to  assail  the  former  judg- 
ment by  showing  that  deceased  was  dead  when  the  former  suit  was 
commenced.  It  is  held  that  the  exact  date  of  his  death  was  not 
essential  to  the  order  of  appointment  and  was  not  concluded  thereby. 

Id. — Oboss-oomplainant  not  Bound  by  Pbobatb  Proceeding — E^bct 
OF  Appointment. — ^The  cross-complainant,  not  being  a  party  to  the 
probate  proceeding,  could  not  be  bound  thereby.  Giving  to  the 
order  of  appointment  the  broadest  scope  possible  under  the  law,  it 
could  only  be  conclusive  between  parties  and  their  privies  in  respect 
of  the  matters  directly  adjudged;  and  those  matters  could  only  be 
those  things  necessary  and  essential  in  conferring  jurisdiction  and 
establishing  the  authority  of  the  court  to  make  the  order. 

Id. — ^Want  of  Jurisdiction  not  Appearing  upon  Judgment-roll — Col- 
lateral Attack  not  Allowed— Bights  of  Parties.— Where  no 
want  of  jurisdiction  appears  upon  the  face  of  the  judgment-roll 
offered  in  evidence,  it  cannot  be  collaterally  assailed.  A  domestic 
judgment  must  be  void  upon  its  face  to  be  the  subject  of  collateral 
attack.  Whatever  may  be  the  rights  of  the  parties,  in  an  action  in 
equity  to  set  aside  the  judgment,  it  is  dear  that  a  domestic  judg- 
ment regular  upon  its  face  is  not  the  subject  of  collateral  attack. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Hizar,  for  Appellants. 

E.  S.  Torrance,  for  Respondents. 

ALLEN,  P.  J. — This  is  an  action  to  quiet  title  brought  by 
the  administrator  of  the  estate  of  J.  H.  A.  Bartels,  deceased, 
and  his  heirs  at  law,  against  Thomas  J.  Johnson,  city  of  San 
Diego,  a  municipal  corporation,  and  A.  O.  Robinson.  The 
complaint  is  in  the  usual  form,  and  alleges  the  appointment 
of  Layne,  as  administrator  of  the  estate  of  Bartels,  on  the  10th 
of  November,  1905,  by  the  superior  court  of  San  Diego  county. 
The  answer  does  not  deny  the  allegation  in  reference  to  the 


Digitized  by 


Google 


May,  1912.]  Layne  v.  Johnson.  97 

appointment  and  qualification  of  Layne  as  administrator,  but 
does  deny  that  the  other  plaintiffs  are  the  heirs  at  law  of  said 
Bartels,  deceased.  Defendant  Johnson  at  the  same  time  filed 
a  cross-complaint,  alleging  that  at  the  time  of  the  commence- 
ment of  the  action,  and  for  many  years  prior  thereto,  he  was 
the  owner  in  fee  of  the  premises  described  in  the  complaint, 
and  for  many  years  had  been  in  the  rightful,  lawful  and 
peaceable  possession  thereof,  and  continued  to  hold  the  same 
until  a  few  days  prior  to  the  commencement  of  the  action, 
when  plaintiffs  unlawfully  and  wrongfully  entered  said  prem- 
ises and  ousted  said  defendant.  He  prayed  a  decree  that 
plaintiffs  and  cross-defendants  have  no  title,  interest  or  estate 
in  the  said  premises.  Upon  the  trial  of  the  action  the  court 
found  that  at  the  commencement  of  the  action,  and  for  many 
years  prior  thereto,  Johnson  was  and  now  is  the  owner  in  fee 
of  the  real  property  described ;  that  for  many  years  prior  to 
the  commencement  of  the  action  he  was  in  the  rightful,  lawful 
and  peaceable  possession  of  said  premises;  that  a  few  days 
prior  to  the  commencement  of  the  action  plaintiffs  and  cross- 
defendants  unlawfully  and  wrongfully  entered  into  the  pos- 
session of  said  premises  and  ousted  defendant  and  cross-com- 
plainant therefrom ;  that  at  the  time  of  the  death  of  J.  H.  A. 
Bartels  he  was  not  the  owner  in  fee  nor  in  possession  of  the 
real  property  described,  nor  did  he  have  any  interest  or  estate 
therein;  that  plaintiffs  other  than  Layne  and  cross-defendants 
were  the  heirs  at  law  of  Bartels ;  that  neither  they  nor  Layne, 
at  the  time  of  the  commencement  of  the  action,  were  the 
owners  in  fee  of  the  said  premises,  nor  did  they  have  any  in- 
terest therein.  A  decree  was  rendered  accordingly  in  favor 
of  defendant  Johnson  and  against  plaintiffs  and  cross-defend- 
ants. This  judgment  and  decree  was  entered  December  5, 
1910.  Notice  of  motion  for  a  new  trial  was  duly  given,  which 
motion  was  by  the  court  denied,  and  an  appeal  from  the  judg- 
ment and  from  the  order  denying  the  motion  for  a  new  trial 
was  taken  by  plaintiffs  and  appellants  on  February  2,  1911. 

It  is  claimed  by  appellants  that  the  evidence  is  insufficient 
to  justify  the  decision.  The  sufficiency  of  such  evidence  can- 
not be  reviewed  under  the  record  before  us,  the  appeal  from 
the  judgment  having  been  taken  more  than  sixty  days  after 
the  rendition  of  the  judgment.  (Code  Civ.  Proc,  sec.  939.) 
The  appeal  from  the  order  denying  a  new  trial  is  based  upon 
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a  bill  of  exceptions  purporting  to  contain  the  evidence. 
There  is  nothing  in  the  record  specifying  the  particulars  in 
which  the  evidence  is  insuflScient ;  hence,  under  section  648  of 
the  Code  of  Civil  Procedure,  the  evidence  cannot  be  reviewed 
on  appeal  from  the  order. 

The  only  question  presented  which  is  subject  of  review  re- 
,  lates  to  the  action  of  the  court  in  excluding  certain  evidence. 
Plaintiffs  upon  the  trial  offered  in  evidence  certain  deeds 
tending  to  show  the  title  in  Bartels  in  1873.  Defendant  and 
cross-complainant  offered  in  evidence  the  judgment-roll  and 
files  in  a  certain  action  to  quiet  title  instituted  by  Amanda 
Johnson,  his  grantor,  plaintiff,  against  Bartels  and  others, 
defendants,  in  1893,  from  which  it  is  made  to  appear  that 
service  was  had  upon  Bartels  by  publication  under  an  order 
therefor  duly  made  by  the  superior  court  of  San  Diego 
county;  that  on  the  twenty-seventh  day  of  December,  1893, 
the  cause  came  on  for  hearing,  and  it  was  adjudged  by  the 
court  that  the  action  was  one  in  which  service  of  summons 
could  be  legally  made  by  publication ;  that  due  and  suflScient 
service  of  summons  had  been  made  upon  defendants  and  each 
of  them  by  publication;  that  defendants  had  failed  to  answer 
or  plead  to  the  complaint  of  plaintiff ;  that  the  default  of  de- 
fendants was  accordingly  entered,  and  after  the  introduction 
of  testimony  the  court  decreed  the  said  Amanda  Johnson  to 
be  the  owner  of  the  premises,  and  that  defendants,  including 
Bartels,  had  no  right,  title  or  interest  therein  or  thereto. 
Plaintiffs  thereupon  offered  in  evidence  the  order  of  the  pro- 
bate court  of  San  Diego  county  appointing  Layne  adminis- 
trator of  the  estate  of  Bartels,  from  which  order  it  appears, 
and  is  found  by  the  court,  that  Bartels  died  on  the  first  day 
of  December,  1882.  The  defendant  and  cross-complainant  ob- 
jected to  the  introduction  of  such  order  upon  the  ground  of 
its  incompetency,  irrelevancy  and  immateriality,  and  for  the 
reason  that  it  was  an  attempt  to  collaterally  impeach  the  judg- 
ment of  a  court  of  general  jurisdiction  of  this  state,  which 
objection  was  sustained  by  the  court,  and  this  action  of  the 
court  in  excluding  from  evidence  such  order  of  appointment 
is  claimed  by  appellants  to  have  been  erroneous.  We  see  no 
error  of  the  court  in  its  ruling.  The  facts  essential  to  the 
granting  of  administration  of  Bartel's  estate  were  his  death 
at  the  time  the  petition  for  letters  was  filed,  his  intestacy,  and 
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that  he  left  an  estate  to  be  administered  in  San  Diego  county. 
These  matters  were  admitted  by  virtue  of  the  admission  of  ap- 
pointment. The  exact  date  of  his  death  was  not  essential  to 
the  jurisdiction  of  the  probate  court  and  not  necessary  for 
decision  upon  the  application  for  the  appointment.  Johnson 
was  not  a  party  to  the  probate  proceedings  and,  giving  to  the 
order  of  appointment  the  broadest  effect  possible  under  the 
law^,  it  could  only  be  conclusive  between  parties  and  their 
privies  in  respect  of  the  matters  directly  adjudged,  and  these 
matters  could  only  be  those  things  necessary  and  essential  in 
conferring  jurisdiction  and  establishing  the  authority  of  the 
court  to  make  the  order.  Aside  from  this,  however,  the  judg- 
ment-roll and  files  in  the  suit  to  quiet  title  introduced  by  de- 
fendant does  not  show,  or  at  least  attention  has  not  been  called 
to  any  matter  which  it  is  claimed  would  show,  a  lack  of  juris- 
diction in  the  court  appearing  upon  the  face  of  the  judgment- 
roll.  This  being  true,  the  judgment  imports  absolute  verity 
and  cannot  be  attacked  in  a  collateral  proceeding.  "The  ju- 
risdiction sufficient  to  sustain  a  record  is  jurisdiction  over  the 
cause,  over  the  parties,  and  over  the  thing,  when  a  specific 
thing  is  the  subject  of  the  judgment."  (Code  Civ.  Proc,  sec. 
1917.)  A  domestic  judgment  must  be  void  upon  its  face  in 
order  to  be  the  subject  of  collateral  attack.  {OcUvin  v. 
Palmer,  134  Cal.  428,  [66  Pac.  572] ;  Emery  v.  Kipp,  154  Cal. 
83,  [129  Am.  St.  Rep.  141,  19  L.  R.  A.,  N.  S.,  983,  97  Pac. 
17] ;  BalleriM  v.  Superior  Court,  2  Cal.  App.  760,  [84  Pac. 
225].)  Whatever  may  be  the  rights  of  parties  in  an  action 
instituted  in  equity  to  set  aside  a  judgment,  it  is  clear  that  a 
domestic  judgment,  regular  upon  its  face,  is  not  the  subject  of 
collateral  attack. 

We  see  no  error  subject  of  review  in  the  record,  and  the 
judgment  and  order  are,  therefore,  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  1111.     Second  Appellate  District.— May  17,  1912.] 

ANNA  SCHARPF,  Respondent,  v.  UNION  OIL  COMPANY 
OF  CALIFORNIA,  a  Corporation,  Appellant. 

NBOLIGENCS  —  IMPEOPERLY       FILLED        EXCAVATION  —  OVEBTURNINO       09 

Wagon — Personal  Injuries — Conflict  as  to  Place  of  Injury — 
Question  for  Jury. — In  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  the  negligence  of  the 
defendant  in  improperly  filling  an  excavation  made  by  the  defend- 
ant, at  the  junction  of  two  streets,  after  removing  its  pipe-line  there- 
from, leaving  the  ground  wet  and  soft,  so  that  the  wheel  of 
plaintiff's  wagon  sank  therein,  and  overthrew  her  from  her  wagon 
and  frightened  her  horse  to  her  serious  injury,  where  there  is  con- 
flicting evidence  as  to  whether  the  wheel  sank  in  that  excavation, 
or  at  some  other  place  in  the  street,  by  this  difference  a  question 
of  fact  was  presented  to  be  solved  by  the  jury,  and  its  verdict 
for  plaintiff  cannot  be  disturbed. 

b>. — Contributory  Negligence  not  Shown  as  Matter  of  Law. — It  is 
held  that  the  evidence  does  not  show,  as  matter  of  law,  that  the 
plaintiff  was  guilty  of  any  contributory  negligence  barring  her 
recovery;  that  there  was  nothing  presented  to  plaintiff's  view,  so 
far  as  the  testimony  in  the  record  shows,  by  which  she  should,  as  a 
reasonable  person,  have  apprehended  the  dangerous  condition  of  the 
pipe  ditch,  and  that  the  evidence  shows  that  she  had  no  actual 
knowledge  of  the  real  state  of  the  hole  or  trench  when  she  attempted 
to  drive  across  it  at  the  junction  of  two  streets. 

Id. — Evidence — Maps  Formerly  Filed  Showing  Location  of  Pipe- 
UNE — Location  and  Excavation  Undisputed. — ^It  was  harmless  to 
admit  in  evidence  maps  prepared  by  the  defendant  and  filed  in  the 
city  engineer's  office,  pursuant  to  city  regulations,  showing  the  loca- 
tion of  its  pipe-line,  though  they  were  filed  more  than  a  year  before 
the  accident,  where  there  is  no  dispute  in  the  evidence  as  to  where 
it  was  located,  and  as  to  the  places  where  it  was  excavated,  aside 
from  any  evidence  furnished  by  the  maps. 

Id. — Evidence  of  Negligence — City  Ordinance  Showing  Require- 
ments AS  TO  Replacing  Excavations. — It  was  proper  to  admit  is 
evidence  an  ordinance  of  the  city  showing  the  requirements  made 
in  replacing  earth  in  exca\^tions  made  in  the  street,  as  bearing 
upon  the  alleged  negligence  of  the  defendant  in  filling  said  excava- 
tion. It  was  not  necessary  that  such  ordinance  should  be  specially 
pleaded,  to  justify  its  admission  in  evidence;  but  the  fact  that  de- 
fendant failed  to  comply  with  such  ordinance  was  evidence  to  estab- 
lish the  main  fact  as  to  negligence. 
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Id. — EviDENCs  or  Pulimtut's  SuvrsBiNGs.-- The  court  properly  per- 
mitted the  plaintiff  to  describe  in  detail  her  sufferings  resulting 
from  the  injuries  received.  Such  evidence  was  proper  for  the  con- 
sideration of  the  jury,  where  there  is  no  evidence  that  her  sufferings 
had  been  increased  or  made  greater  by  improper  treatment. 

Id. — ^ABSXNd  OF  Pbe JUDICIAL  Ebbob. — It  is  held  that  no  prejudicial 
error  appears  in  the  admission  or  rejection  of  evidence,  or  in  the 
instructions  of  tiie  court,  which  appear  to  have  stated  fully  and 
fairly  the  law  applicable  to  the  ease. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lewis  W.  Andrews,  Thomas  0.  Toland,  Cedric  E.  Johnson, 
and  T.  F.  Welch,  for  Appellant. 

Gray,  Barker,  Bowen,  Allen,  Van  Dyke  &  Jutten,  for  Re- 
spondent 

JAMES,  J. — ^Plaintiff  brought  this  action  to  recover  dam- 
ages for  personal  injuries  suffered  by  her  as  the  alleged  result 
of  the  negligent  acts  of  defendant.  Judgment  in  her  favor 
for  $2,500  was  entered  upon  the  verdict  of  a  jury.  An  ap- 
peal has  been  taken  from  the  judgment,  and  also  from  an 
order  denying  a  motion  made  by  defendant  for  a  new  trial. 

Plaintiff  on  the  day  when  she  suffered  her  alleged  injuries 
was  riding  in  a  vehicle  termed  in  the  evidence  a  light  delivery 
wagon,  to  which  was  attached  one  horse.  She  was  proceeding 
down  Boyle  avenue,  in  the  city  of  Los  Angeles,  and  where 
that  avenue  intersects  at  right  angles  with  Seventh  street  she 
turned  about  the  corner  preparatory  to  traveling  toward  the 
center  of  the  city  on  said  Seventh  street.  As  she  made  this 
turn  the  left  wheel  of  her  vehicle  sank  into  a  hole,  which 
caused  her  to  pitch  forward  violently  and  fall  to  the  ground. 
She  was  a  large  woman  and  struck  the  ground  heavily 
upon  her  shoulder  and  received  a  severe  shock  and  other 
injuries.  As  she  fell  to  the  ground  the  horse  became  fright- 
ened and  started  forward,  pulling  the  wheels  of  the  vehicle 
across  her  feet.  Prior  to  the  day  upon  which  the  accident 
to  plaintiff  occurred  a  four-inch  pipe-line  belonging  to  de- 
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fendant  had  been  taken  up  from  along  Boyle  avenue  and 
across  the  intersection  of  that  avenue  with  Seventh  street,  and 
the  earth  had  been  replaced  in  the  excavation  made  in  the 
course  of  that  operation.  The  alleged  negligence  charged  by 
plaintiff  against  the  defendant  consisted  in  defendant  not 
having  refilled  said  excavation  properly  and  having  left  it  in 
such  a  condition  at  the  corner  of  Seventh  street  and  Boyle 
avenue  as  to  permit  of  the  wheels  of  vehicles  dropping  down 
to  a  considerable  depth  in  the  earth  which  had  become  wet  and 
soft.  It  was  admitted  by  defendant  that  it  was  the  owner  of 
the  pipe-line  which  had  been  taken  up  as  described,  that  it 
had  caused  an  excavation  to  be  made  for  the  purpose  of  re- 
moving the  pipe,  but  it  alleged  that  the  earth  had  been  prop- 
erly refilled  and  tamped  so  as  to  leave  the  roadway  in  a  good 
and  passable  condition.  There  was  some  difference  between 
the  testimony  of  certain  of  the  witnesses  as  to  whether  the 
hole  into  which  the  wheels  of  plaintiff's  vehicle  sank  was  in 
the  line  of  the  refilled  pipe  ditch,  or  at  some  other  point  in 
the  street,  but  by  this  difference  a  question  of  fact  was  pre- 
sented to  be  solved  by  the  jury  and  this  court  cannot  review 
that  matter.  Appellant  has  suggested,  among  other  conten- 
tions which  it  makes  upon  this  appeal,  that  the  uncontradicted 
evidence  showed  such  negligence  on  the  part  of  the  plaintiff 
contributing  to  produce  her  injuries  as  to  bar  recovery  there- 
for. We  do  not  think  that,  as  a  matter  of  law,  it  can  be  said 
that  plaintiff  was  guilty  of  any  contributory  negligence.  She 
described  the  condition  of  the  street  as  it  appeared  to  her  at 
the  time,  and  also  testified  that  the  pipe  ditch  was  filled  with 
mud  and  water.  She  said  that  she  was  obliged  to  cross 
this  soft  portion  of  the  roadway  in  order  to  turn  down  Seventh 
street,  but  that  the  point  where  she  turned  **  looked  like  a  mud 
puddle."  She  then  said:  **I  could  see  that  mud.  I  couldn't 
see  how  deep  it  was.  It  was  soft  mud  in  it.  My  right  wheel 
got  across  all  right,  but  the  left  wheel  stuck  in.  It  must  be 
a  weak  spot  what  didn't  have  enough  dirt  in  it."  There  was 
nothing  presented  to  plaintiff's  view,  so  far  as  the  testimony 
in  the  record  shows,  by  which  she  should  as  a  reasonable  per- 
son have  apprehended  the  dangerous  condition  of  the  pipe 
ditch ;  no  warning  had  been  erected  to  give  her  notice  that  the 
soft  condition  of  the  surface  continued  to  the  bottom  of  the 
excavated  part  of  the  street,  and  it  was  shown  that  she  had 
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no  actual  knowledge  of  the  real  state  of  the  hole  or  trench  at 
the  time  she  attempted  to  drive  across  it.  Certain  maps  pre- 
pared by  the  defendant  and  filed  in  the  city  engineer's  oflSce 
pursuant  to  the  regulations  of  the  city  of  Los  Angeles,  show- 
ing the  location  of  the  pipe-lines  of  defendant,  particularly 
that  laid  along  Boyle  avenue,  were  offered  in  evidence  and 
admitted  under  objection.  It  was  alleged  that  as  these  maps 
were  filed  more  than  a  year  prior  to  the  date  of  the  accident, 
they  were  not  competent  evidence  to  establish  the  location  of 
the  pipe-line  which  had  been  removed  from  Boyle  avenue. 
Whatever  force  there  may  have  been  to  the  objection  seems 
to  be  rendered  of  no  effect  when  the  fact  is  considered  that 
by  the  whole  testimony  it  does  not  appear  that  any  dispute 
was  made  at  all  as  to  the  location  of  that  pipe-line,  and  there 
was  ample  evidence  tending  to  establish  the  location  in  the 
street  of  the  excavation  made  by  defendant,  aside  from  that 
furnished  by  the  maps.  An  ordinance  of  the  city  of  Los  An- 
geles, which  prescribed  the  method  to  be  followed  in  repla- 
cing earth  in  excavations  made  upon  the  public  streets,  was 
also  admitted  over  the  objection  of  defendant.  It  is  claimed 
that  there  was  no  warrant  for  the  admission  of  this  evidence, 
because  nowhere  in  the  complaint  was  it  charged  that  defend- 
ant had  failed  to  observe  the  requirements  of  such  ordinance. 
It  was  not  necessary  that  plaintiff  should  have  set  forth  the 
existence  of  the  ordinance  and  the  noncompliance  of  defendant 
with  it.  The  ultimate  fact  was  sufficiently  charged  in  the  com- 
plaint that  defendant  had  refilled  this  excavation  in  a  negli- 
gent manner  and  had  so  left  it,  which  acts  caused  plaintiff  to 
be  injured.  The  introduction  of  the  ordinance  merely  fur- 
nished evidence  tending  to  establish  the  negligent  acts  of  de- 
fendant in  that  regard.  In  other  words,  the  plaintiff  did  not 
rely  upon  the  breach  of  duty  imposed  by  the  ordinance  as 
furnishing  her  ground  for  recovery,  but  relied  upon  the  charge 
made  in  her  complaint  that  she  suffered  her  injuries  through 
the  negligence  of  defendant,  and  the  fact  that  defendant  had 
failed  to  comply  with  an  ordinance  of  the  city  prescribing  the 
method  to  be  observed  in  refilling  excavations  so  as  to  leave 
them  reasonably  safe  was  evidence  tending  to  establish  the 
main  fact  only. 

We  have  carefully  examined  the  other  exceptions  taken  by 
defendant  to  rulings  of  the  court  made  during  the  course  of 
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the  trial,  of  which  there  are  a  number,  but  do  not  consider 
that  they  possess  enough  merit  to  warrant  extended  discus- 
sion. The  point  is  made  that  plaintiff  should  not  have  been 
permitted  to  describe  in  detail  her  sufferings  entailed  as  a  re- 
sult of  the  accident.  In  order  that  the  jury  might  properly 
consider  the  extent  of  plaintiff's  injuries  and  fix  the  amount  of 
damages  to  be  awarded  to  her,  they  were  entitled  to  know 
the  amount  of  pain  and  suffering  which  she  had  undergone,  and 
her  testimony  on  that  point  was  all  within  the  limits  of  proper 
proof.  The  evidence  did  not  show  that  her  sufferings  or  her 
injuries  had  been  increased  or  made  greater  by  improper 
treatment.  As  to  several  exceptions  taken  to  the  refusal  of 
the  court  to  permit  witnesses  to  testify  in  answer  to  certain 
questions  asked  by  defendant,  w*ithout  here  reciting  the  ques- 
tions and  objections,  it  is  sufficient  to  say  that  in  all  of  the 
instances  where  the  admission  of  the  precise  testimony  called 
for  and  ruled  out  might  be  considered  properly  as  a  debatable 
subject,  the  record  of  the  testimony  given  shows,  in  other  por- 
tions of  it,  that  the  matters  so  sought  to  be  brought  out  were 
fully  covered  in  substantial  effect.  We  believe  that  the  in- 
structions to  the  jury  stated  fully  and  fairly  the  law  as  applic- 
able to  the  case. 

The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1156.     Second  Appellate  DiBtrict.— May  17,  1912.] 

SANTA  ANA  SCHOOL  DISTRICT  OF  ORANGE 
COUNTY,  CALIFORNIA,  a  Public  Corporation,  and 
WM.  R.  STATTS  CO.,  a  Corporation,  Petitioners,  v.  T. 
B.  TALBERT,  Chairman  of  Board  of  Supervisors  of 
Orange  County,  California,  Respondent. 

Schools — Election  to  Issue  Bonds  in  City  of  Fifth  Class — Act  of 
1909 — Revision  and  Repeal  of  Earlier  Statutes. — The  authority 
of  a  board  of  education  and  a  school  district  in  a  city  of  the  fifth 
class  is  given  by  the  act  approved  March  20,  19C9.  That  act  is  a 
complete  revision  of  the  subject  to  which  earlier  statutes  related, 
and  is  manifestly  intended  as  a  substitute  for  the  former  legislation, 
and  prior  acts  relating  to  the  subject  must  be  considered  as  repealed. 
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Idu — PuEPOSES  OF  Bonds  Confined  to  Spectfications  in  Statute — 
Invalidity. — The  purposes  for  which  the  bonds  are  to  be  issued 
and  sold  must  be  confined  to  those  specified  in  the  act  of  March 
20,  1909.  If  bonds  are  to  be  issued  and  sold  for  purposes  not 
eontemplated  by  the  statute,  the  invalidity  of  such  bonds  is  conceded. 

li). — Additional  Wobds,  "and  Affosd  Bkttee  Facilities  fob  Educat- 
ing School  Children" — Expression  of  Conclusion  as  to  Effect. 
The  additional  words,  after  expressing  the  statutory  purposes,  "and 
afford  better  facilities  for  educating  the  school  children  within  said 
school  district,"  is  not  to  be  construed  as  expressing  an  additional 
purpose  for  the  issuance  of  the  bonds,  but  rather  as  expressing  a 
eonclusion  as  to  the  effect  of  the  issuance  and  sale  of  the  bonds 
for  the  improvements  and  purposes  specified  in  the  statute,  and  as 
affording  "better  facilities"  for  that  end. 

APPLICATION  for  writ  of  mandate  to  the  chairman  of 
the  board  of  supervisors  of  Orange  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Williams  &  Rutan,  and  W.  F.  Heathman,  for  Petitioners. 

L.  A.  West,  District  Attorney,  and  A.  B.  Koepsel,  Assistant 
District  Attorney,  for  Respondent. 

ALLEN,  P.  J. — The  verified  petition  of  the  parties  bene- 
ficially interested  alleges  that  the  Santa  Ana  School  District 
and  the  boundaries  and  territory  comprising  said  school  dis- 
trict are  the  same  as  that  of  the  city  of  Santa  Ana,  a  munici- 
pal corporation  of  the  fifth  class ;  that  on  the  fourteenth  day 
of  November,  1911,  the  board  of  education  of  the  city  of 
Santa  Ana,  at  a  regular  meeting  of  said  board  by  unanimous 
vote,  resolved  to  call  a  special  election  of  the  qualified  voters 
of  said  school  district  for  the  purpose  of  submitting  to  said 
voters  the  question  whether  or  not  $25,000  in  bonds  of  said 
school  district  should  be  issued  and  sold  **to  raise  money  for 
the  purpose  of  purchasing  school  lots  and  for  building  one 
more  schoolhouse  and  supplying  the  same  with  furniture, 
necessary  apparatus,  and  for  improving  the  grounds  of  said 
schoolhouse  within  said  district,  and  afford  better  facilities 
for  educating  the  school  children  within  said  school  district"; 
that  said  special  election  was  duly  held  under  proper  and  legal 
notice;  that  due  and  proper  canvass  and  return  of  the  votes 
cast  at  said  election  was  made;  that  more  than  two- thirds  of 
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the  votes  cast  were  in  favor  of  issuing  the  said  bonds,  all  of 
which  was  entered  upon  the  minutes  of  said  board  of  educa- 
tion and  the  same  were  duly  certified  to  the  board  of  super- 
visors of  Orange  county,  together  with  all  proceedings  had  in 
the  premises;  that  on  the  ninth  day  of  January,  1912,  said 
board  authorized  and  directed  the  issuance  and  sale  of  said 
bonds  of  said  school  district,  due  notice  thereof  being  given, 
sealed  bids  received,  opened,  and  the  said  bonds  were  awarded 
to  said  Statts  Company,  a  corporation;  that  on  the  same  day 
the  board  entered  upon  its  minutes  the  form  of  said  bonds 
and  of  the  interest  coupons  attached  thereto,  fixing  the  time 
when  the  whole  or  any  part  of  the  principal  of  said  bonds 
would  be  payable,  which  time  was  not  more  than  forty  years 
from  the  date  thereof;  that  in  the  form  prescribed  it  was 
required  that  the  chairman  of  said  board  of  supervisors  should 
sign  each  and  every  one  of  said  bonds ;  that  the  total  amount 
of  said  bonds  so  issued  does  not  exceed  five  per  cent  of  the 
taxable  property  of  the  district  as  shown  by  the  last  equalized 
assessment-book  of  the  county ;  that  said  bonds  were  prepared 
and  presented  to  the  said  defendant,  chairman  of  said  board, 
for  signature  and  he  refused,  and  still  refuses,  to  attach  his 
signature  thereto  as  chairman  of  the  board  of  supervisors. 
Petitioners  therefore  ask  for  a  writ  of  mandate  commanding 
the  said  chairman  of  the  board  of  supervisors  to  so  attach  his 
signature,  and  their  petition  presents  reasons  sufficient  to  war- 
rant the  issuance  of  the  writ  by  this  court  in  the  first  instance. 
The  action  of  the  chairman  of  the  board  of  supervisors  in 
refusing  to  sign  and  the  resistance  to  the  issuance  of  this  writ 
are  based  solely  upon  the  ground  that  the  phrase,  **and  aflford 
better  facilities  for  educating  the  school  children  within  said 
school  district,"  is  within  itself  an  expressed  purpose,  in  addi- 
tion to  the  other  purposes  mentioned,  and  one  not  recognized 
by  statute  as  a  purpose  for  which  bonds  may  be  issued.  The 
authority  of  a  board  of  education  and  a  school  district  in  a 
city  of  the  fifth  class  to  call  an  election  for  the  issuance  of 
bonds  is  given  by  the  act  approved  March  20,  1909.  (Stats. 
1909,  p.  528.)  This  act  being  a  complete  revision  of  the  sub- 
ject to  which  earlier  statutes  related,  is  manifestly  intended 
as  a  substitute  for  the  former  legislation,  and  such  prior 
acts  in  relation  to  the  subject  must  be  considered  as  repealed. 
{SiaU  V.  Conkling,  19  Cal.  501;  Mack  v.  Jastro,  126  Cal.  130, 
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[58  Pac.  372].)  Section  1  of  the  act  above  mentioned  pro- 
vides: **The  board  of  education  of  any  school  district  in  a  city 
of  the  fifth  class,  .  •  .  may,  when  in  their  judgment  it  is  ad- 
visable, .  .  .  call  an  election  and  submit  to  the  electors  of  the 
district  whether  the  bonds  of  such  district  shall  be  issued  and 
sold  for  the  purpose  of  raising  money  to  purchase  school  lots, 
and  for  building  or  purchasing  or  repairing  one  or  more 
schoolhouses,  and  supplying  the  same  with  furniture,  neces- 
sary apparatus,  and  improving  the  grounds,  and  for  liquidat- 
ing any  indebtedness  already  incurred  for  such  purposes." 
If,  as  contended  by  respondent,  the  bonds  are  issued  and  sold 
to  raise  money  for  purposes  not  contemplated  by  the  statute, 
the  invalidity  of  the  bonds  is  conceded.  The  sole  question, 
then,  for  determination  upon  the  application  for  this  writ  is 
whether  or  not  the  words,  ^'and  afford  better  facilities  for 
educating  the  school  children  within  said  school  district,"  are 
in  themselves  an  expression  of  a  purpose.  We  are  of  opinion 
that  such  language  cannot  be  held  to  amount  to  the  declara- 
tion of  a  purpose.  Had  the  resolution  of  the  board  of  educa- 
tion contained  only  this  clause  as  the  purpose  for  which  the 
bonds  were  proposed  to  be  issued,  there  should  be  no  contro- 
versy as  to  the  insufficiency  of  the  resolution  to  declare  a 
purpose.  If,  then,  no  purpose  would  be  declared  because  of 
its  indefinite  character,  no  purpose  is  expressed  merely  be- 
cause it  is  added  to  the  other  expressed  purposes.  If  the  word 
"and"  had  been  omitted,  we  take  it  that  there  would  be  no 
controversy  in  relation  to  this  matter;  that  the  remainder 
of  the  phrase  would  be  accepted  as  a  conclusion  of  the  board 
with  reference  to  the  effect  and  object  of  the  purposes  there- 
inbefore specifically  expressed.  The  language  of  the  resolu- 
tion defined  clearly  certain  purposes  which,  under  the  statute, 
were  su£Scient  to  authorize  the  calling  of  an  election.  The  act 
of  1909  does  not  require  that  the  purposes  shall  be  designated 
in  the  notice  of  election,  but  does  require  that  they  be  ex- 
pressed in  the  resolution  directing  the  call  for  such  an  elec- 
tion. Some  significance  may  be  attached  to  the  omission  of 
the  word  *'to"  in  the  clause  mentioned  as  indicating  the 
effect  which  should  be  given  the  expression.  We  think,  cor- 
rectly speaking,  that  the  clause  should  be  read,  ''and  affording 
better  facilities,"  etc.,  as  indicative  of  the  object  of  the  pre- 
ceding expressed  purposes.    To  our  minds,  this  objectionable 
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clause  was  but  an  expression  of  opinion  by  the  board  that 
the  building  of  the  schoolhouses,  etc.,  would  thereby  afford 
better  facilities.  While  such  expression  was  unnecessary 
and  added  nothing  to  the  resolution,  we  do  not  feel  willing 
to  conclude  that  its  effect  was  to  add  an  additional  purpose 
to  those  properly  expressed  purposes  preceding  it 
Writ  granted. 

Jamesy  J.,  and  Shaw,  J.,  eoncorred. 


[Civ.  No.  1157.    Second  Appellate  Distriet.^May  17,  1912.] 

SANTA  ANA  HIGH  SCHOOL  DISTRICT  OF  ORANGE 
COUNTY,  CALIFORNIA,  a  Public  Corporation,  and 
JAMES  H.  ADAMS  &  COMPANY,  a  Corporation, 
Petitioners,  v.  T.  B.  TALBERT,  Chairman  of  the  Board 
of  Supervisors  of  the  County  of  Orange,  Respondent. 

Schools — ^Election  to  Issue  Bonds  fob  School  Pubposes — Atfobdinq 
BsTTKB  FAcniiTiES  roB  School  Childben — Case  Aftibmed. — In  an 
election  for  the  issue  of  bonds  for  school  parposes,  it  is  held,  on 
the  authority  of  Santa  Ana  School  District  v.  Talbert,  ante,  p.  104, 
[124  Pac.  872],  that  the  expression,  'Ho  afford  better  facilities  for 
the  school  children  of  said  school  district,"  is  not  expressive  of  an 
additional  purpose  for  the  issuance  of  the  bonds,  but  of  a  conclu- 
sion that  the  improvements  and  purposes  specified  in  the  statute 
would  afford  better  facilities  for  that  end. 

APPLICATION  for  wr:t  of  mandate  to  the  chairman  of  the 
board  of  supervisors  of  Orange  County. 

The  facts  are  stated  and  referred  to  in  the  opinion  of  the 
court. 

Williams  &  Butan,  and  W.  F.  Heathman,  for  Petitioners. 

L.  A.  West,  District  Attorney,  and  A.  E.  Eoepsel,  Assistant 
District  Attorney,  for  Respondent. 

ALLEN,  P.  J. — ^The  facts  and  questionj  presented  in  this 
application  for  writ  of  mandate  are  identical  with  those  stated 
in  our  opinion  in  the  case  of  Santa  Ana  School  District  of 
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OrcmgB  County,  Calif omia,  ei  al.  v.  T.  B.  T albert,  Chadrman, 
etc.,  CivU  No.  1156,  ante,  p.  104,  [124  Pac.  872],  this  day  filed, 
with  one  exception,  namely,  that  the  objectionable  clause  is 
not  preceded  by  the  word  "and."  In  other  words,  after  the 
legitimate  and  particular  purposes  are  specified,  there  is  ap- 
pended thereto  the  statement  ''to  aflPord  better  facilities,"  etc. 
This,  to  our  minds,  is  a  clear  expression  of  a  conclusion  as 
distinguished  from  the  statement  of  a  purpose,  and  its  in^^r- 
tion  in  the  resolution  of  the  board  does  not  render  invalid 
the  bonds  sought  to  be  issued  in  such  proceeding. 
Writ  granted. 

James,  J^  and  Shaw,  J.,  concurred. 


[Grim.  No.  239.    Second  Appellate  Di8tTiet.->Ma7  18,  1912.] 
THE  PEOPLE,  Respondent,  v.  FRANK  GREEN,  Appellant. 

Criminal  Law — ^FAniUBs  oi-  Pathee  to  Support  Illegitimatb  Child. — 
The  failure  of  the  father  of  an  illegitimate  child  to  support  it 
•^oes  not  render  him  liable  to  a  prosecution  under  section  270  of  the 
Penal  Code,  where  it  is  not  shown  that  the  defendant  ever  ac- 
knowledged the  paternity  of  the  child,  or  that  he  ever  received  it  into 
his  home  or  performed  any  act  tending  to  show  an  intent  to  adopt 
it  as  his  own. 

Ip  — DiJTT  oi-  Mother  to  Support  Illegitimate  Child. — Under  section 
196  of  the  Civil  Code  the  parent  entitled  to  the  custody  of  a  child 
must  give  him  support  and  education  suitable  to  his  circumstances; 
and  since  section  200  of  the  same  code  provides  that  the  mother  of  an 
illegitimate  unmarried  minor  is  entitled  to  its  custody,  services  and 
earnings,  it  follows  that  she  has  the  whole  burden  of  providing  it 
with  support,  and  no  duty  in  that  regard  rests  upon  its  father  which 
he  has  not  legally  assumed. 

*j>. — Illegal  Cokvigtion  or  Father. — It  is  held  that  under  the  evidence 
the  conviction  of  the  father,  under  section  270  of  the  Penal  Code, 
for  nonsupport  of  an  illegitimate  child,  is  entirely  unsupported,  and 
that  the  judgment  of  conviction  and  an  order  denying  a  new  trial 
to  the  father  must  be  reversed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County,  and  from  an  order  denying  a  new  trial 
Paul  J.  McCormick,  Judge  Presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Lafayette  Gill,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

JAMES,  J. — ^Defendant  herein  was  prosecuted  under  the 
provisions  of  section  270,  Penal  Code,  which  declare  it  to  be 
an  offense  for  a  parent  to  willfully  omit  to  furnish  necessary 
food,  clothing,  shelter,  or  medical  attendance  for  his  child. 
The  jury  returned  a  verdict  of  guilty,  and  defendant,  having 
been  sentenced  to  imprisonment  in  the  penitentiary  for  a  term 
of  one  year,  has  appealed  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

The  evidence  taken  at  the  trial  showed  without  dispute  or 
conflict  that  defendant  had  never  been  married  to  nor  had  he 
lived  with  the  mother  of  the  child  whom  he  was  alleged  to 
have  failed  to  furnish  with  the  necessaries  of  life,  and  no 
contention  is  made  upon  this  appeal  that  the  child  was  other 
than  illegitimate.  The  mother  testified  that  she  had  held 
illicit  relation  with  defendant  as  well  as  with  one  other  man, 
not  her  husband,  prior  to  the  birth  of  the  child.  Section  270 
of  the  Penal  Code  seems  to  have  been  enacted  with  the  pur- 
pose of  furnishing  a  complement  to  those  sections  of  the  Civil 
Code  which  determine  the  obligations  of  parents  to  support 
and  maintain  their  children.  By  the  sections  of  the  Civil 
Code  it  is  determined  what  those  obligations  are,  and  by  the 
section  referred  to  of  the  Penal  Code  it  is  made  a  felony  for 
a  parent  to  fail  to  discharge  his  duties  in  those  respects. 
Section  196  of  the  Civil  Code  provides  as  follows :  *'The  parent 
entitled  to  the  custody  of  a  child  must  give  him  support  and 
education  suitable  to  his  circumstances.  If  the  support  and 
education  which  the  father  of  a  legitimate  child  is  able  to 
give  are  inadequate,  the  mother  must  assist  him  to  the  extent 
of  her  ability."  By  section  200  of  the  same  code  it  is  then 
provided:  **The  mother  of  an  illegitimate  unmarried  minor 
is  entitled  to  its  custody,  services,  and  earnings.  * '  It  therefore 
appears  that,  as  the  mother  of  an  illegitimate  unmarric^d 
minor  is  entitled  to  its  custody,  services  and  earnings,  she 
then  has  the  whole  burden  of  providing  it  with  support  and 


Digitized  by 


Google 


May,  1912.]  O'Connell  v.  Behan.  Ill 

no  duty  in  that  regard  rests  upon  the  father.  This  being 
the  state  of  the  law,  it  must  follow  logically  that  the  father  of 
an  illegitimate  child  is  not  subject  to  prosecution  under  sec- 
tion 270  of  the  Penal  Code  for  a  failure  to  support  the  minor. 
It  was  not  shown  that  the  defendant  ever  acknowledged  the 
paternity  of  the  child,  or  that  he  ever  received  it  into  his 
home,  or  performed  any  act  tending  to  show  an  intent  to 
adopt  it  as  his  own.  It  has  been  held  that  where  a  statute 
required  the  assent  of  the  parent,  if  living,  to  the  adoption  of 
a  child,  the  word  ** parent"  as  there  used  was  intended  to 
designate  only  the  lawful  mother  or  father,  and  not  the  father 
of  an  illegitimate  minor.  {In  re  Gibson,  154  Mass.  381,  [28 
N.  E.  297].)  The  Massachusetts  court  in  that  case  said: 
**  There  is  no  reason  why  the  legislature  should  confer  upon 
the  father  the  right  to  notice  in  such  cases.  He  has  no  right 
to  the  custody  of  the  child,  or  to  the  use  or  control  of  its 
estate."  We  are  of  opinion  that  the  conviction  of  the  de- 
fendant under  the  facts  shown  in  evidence  was  improper  and 
cannot  be  sustained. 
The  judgment  and  order  are  reversed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  893.     First  AppeUate  Di&trict.—May  20,  1912.] 

DANIEL  O'CONNELL,  in  Behalf  of  Himself  and  Others, 
Appellants,  v.  JOHN  E.  BEHAN,  as  Clerk  of  the  Board 
of  Supervisors,  Respondent. 

San  Francisco  Charteb  —  Construction — ^Petition  o»  Electors  to 
Supervisors  to  Acquirb  Utilities — Duty  of  Clerk  to  Verify 
Signatures — Means  not  Provided — Mandamus. — Though  the  char- 
ter of  the  citj  and  county  of  San  Francisco  makes  it  the  duty  of  the 
clerk  of  the  board  of  supervisors  to  examine,  verify  and  certify  to 
the  board  the  signatures  of  the  requisite  number  of  electors  to  a 
petition  to  said  board  for  the  acquisition  of  public  utilities,  yet 
where  the  signatures  thereto  are  not  verified  by  any  signer,  and  no 
means  are  provided  in  the  charter  by  which  the  clerk  could  ascertain 
or  verify  the  signatures,  or  certify  that  the  petition  contains  the 
requisite  number  of  genuine  signatures  of  electors,  he  cannot  be 
required  to  do  so  by  a  writ  of  mandate. 
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Id. — SUFTICIINT  DEFIN8S8  TO  PETITION  FOB  WBIT — ^DENIALS — SEPAXATB 

Defenses. — ^Where  the  answer  of  the  clerk  of  the  board  of  saper- 
yisors  to  the  petition  for  the  writ  of  man  date,  besides  praetieallj 
denying  all  the  material  allegations  of  the  petition,  also  set  forth 
as  a  separate  defense  the  facts  showing  the  impoasibilitj  of  comply* 
ing  with  the  charter  in  ascertaining,  verifying,  and  certifying  the 
genuineness  of  the  signatures  to  the  petition  of  the  electors  for  the 
acquisition  of  public  utilities,  and  also  further  averred  in  justification 
of  his  refusal  to  certify  to  the  genuineness  of  the  signatures  that 
the  petition  of  the  electors  did  not  conform  to  the  requirements 
of  section  3  of  article  XII  of  the  charter,  such  defenses,  if  sustained, 
are  sufficient  to  defeat  the  writ. 

Id. — Judgment  fob  Respondent — Appeal  —  Pbesumptions — ^Evidencb 
NOT  Reviewable. — ^Where,  after  trial  of  the  issues  joined  upon  the 
petition  for  the  writ,  the  judgment  was  against  the  petitioner  and 
in  favor  of  the  clerk  respondent,  from  which  the  petitioner  appealed 
upon  the  judgment-roll  and  a  bill  of  exceptions  which  does  not 
purport  to  set  out  the  evidence,  and  the  findings  state  that  the  case 
was  tried  and  finally  heard  upon  the  pleadings  "and  testimony  given 
at  the  trial,"  it  must  be  presumed  that  the  findings  speak  the  truth, 
and  a  statement  in  appellant's  brief  that  the  evidence  was  stipu- 
lated must  be  disregarded;  and  it  must  also  be  presumed  that  the 
evidence  was  sufficient  to  support  the  findings,  and  its  insufficiency 
cannot  be  reviewed. 

Id. — ^Limitation  of  Review  upon  Appeal — Sufficiency  of  Findinm 
TO  SuppoBT  Conclusions  and  Judgment. — It  is  held  that,  under  the 
record  before  this  court,  its  review  is  limited  to  the  single  question 
whether  the  findings  support  the  conclusions  of  law  and  the  judg- 
ment based  thereon;  that  though  the  court  found  for  appellant  as 
to  preliminary  matters  in  issue,  such  as  the  preparation  and  filing 
of  the  petition  for  acquiring  utilities,  with  the  requisite  number  of 
signers,  yet  its  findings  for  respondent  upon  all  of  the  vital  issues 
in  the  case  constitute  a  sufficient  basis  for  its  conclusions  of  law 
and  judgment  for  the  respondent. 

Id. — Siqnatubes  of  "Electobs"  to  Petition  fob  Utiijtie8 — ^Pleading 
— Petition  fob  Mandate  —  Cause  of  Action  —  Finding — Fatal 
Failube  of  Pboof. — Since  section  3  of  article  XII  of  the  San  Fran- 
cisco charter  requires  that  a  petition  for  acquiring  public  utilities 
must  be  signed  by  the  requisite  number  of  ^'electors"  of  the  city 
and  county  of  San  Francisco,  if  the  petition  for  the  writ  of  mandate 
had  failed  to  allege  that  the  petition  to  the  board  of  supervisors 
for  such  acquisition  was  signed  by  such  "electors,"  no  cause  of 
action  would  have  been  stated  for  the  relief  demanded.  Although 
the  petition  for  the  writ  did  so  state,  yet  the  finding  of  the  trial 
court  that  it  was  not  in  fact  so  signed  established  a  failure  of 
proof  that  was  necessarily  fatal  to  the  action  of  plaintiffs  for  the 
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writ;  and  the  finding  upon  this  issue  alone  was  sufficient  in  itself 
to  justify  and  support  the  judgment  against  the  plaintiffs. 

Id.— Construction  op  Chabtee — ^Veriftino  Siqnatuebs  to  Distinct 
Petitions  —  Public  Utilities — Submission  o»  Ordinancob — ^Dis- 
tinct Modes. — The  charter  mode  for  verifying  the  signature  to  a 
petition  by  "electors"  for  the  acquisition  of  public  utilities  under 
section  3  of  article  XII  of  the  charter,  which  is  imposed  upon  the 
clerk  of  the  board  of  supervisors,  without  providing  adequate  means, 
is  to  be  clearly  distinguished  from  the  mode  of  verifying  the  signa- 
tures to  a  petition  for  the  submission  of  an  ordinance  under  another 
provision  of  the  charter,  which  are  to  be  signed  in  different  papers 
by  "voters/'  each  being  bound  to  state  "his  street  and  number/' 
and  each  paper  being  required  "to  be  verified  by  one  of  the  signers 
thereof."  There  is  no  such  provision  of  any  kind  under  section  3  of 
article  XII  of  the  charter,  nor  any  requirement  that  the  "electors" 
shall  append  to  their  signatures  their  "place  of  residence/' 

to.— Distinction  Between  "Elector"  and  "Voter" — Ejpfect  oi-  State- 
ment IN  Petition  to  Acquire  Utilities — Possibility  of  Vbrity- 
iNO  Signatures  bt  Comparison — Matter  or  Opinion. — A  citizen 
may  be  an  "elector"  without  being  a  "voter."  If  he  is  twenty-one 
years  of  age,  and  has  resided  in  the  state  one  year,  in  the  county 
and  precinct  thirty  days,  he  is  an  "elector."  In  order  to  be  a 
"voter"  he  must  be  a  "registered  elector."  If  the  petitioners  seek- 
ing to  acquire  utilities  had  merely  stated  that  they  were  "electors 
of  the  city  and  county,"  omitting  their  places  of  residence,  it  would 
have  been  impossible  for  the  clerk  of  the  board  of  supervisors  to 
verify  their  signatures.  Where  the  only  suggested  means  of  verify- 
ing them  is  an  unrequired  statement  in  their  petition  that  the  sign- 
ers are  "registered  electors/'  if  it  be  assumed  that  they  had  the 
right  to  insert  such  statement,  and  that  the  clerk,  by  comparison 
of  handwriting,  might  be  able  to  form  an  opinion  of  the  genuineness 
of  the  signatures,  he  could  only  be  required  to  certify  such  "opin- 
ion." 

b.— Duty  of  Clerk  as  to  Certification  of  Signatures  Absolute. — 
The  clerk,  by  section  3  of  article  XII  of  the  charter,  is  required 
to  certify  that  the  signatures  are  in  fact  genuine,  and  the  board 
of  supervisors  can  act  only  "upon  receiving  a  certificate  from  the 
clerk  that  the  petition  or  petitions  contain  the  required  number  of 
genuine  signatures."  The  clerk  is  not  required  to  certify  that  the 
signers  of  the  petition  are  electors  of  the  city  and  county,  but  merely 
that  their  signatures  are  genuine. 

Id.— Duty  of  Clerk  to  Refuse  Certification  of  Improper  Petitions. 
Even  if  the  clerk  had  the  means  at  hand  necessary  for  the  per- 
formance of  the  task  of  verification  and  certification  of  the  genuine- 
ness of  the  signatures,  it  was  clearly  his  duty  to  refuse  to  do  so, 
if  the  petitions  themselves  were  not  such  as  are  prescribed  by  section 
10  Cal.  App.— 8 
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8  of  article  XII  of  the  charter,  and  included  improper  subject  mat- 
ter thereunder,  for  the  purchase  only  of  existing  utilities  owned  by 
corporations,  together  with  their  franchises. 

lb. — "Plans  and  Estimates  of  Cost" — Original  Constbuction  ob 
CX)MPLETiON  or  Pboposbd  Public  Utiutt. — The  plans  and  estimates 
of  cost  which  the  board  of  supervisors  is  directed  to  procure  are 
those  of  original  construction  or  completion  by  the  city  and  county 
of  a  proposed  public  utility,  and  not  those  of  the  past  construction 
or  completion  of  existing  utilities  owned  by  any  other  corporation 
or  person.  The  term  "estimates"  is  not  an  appropriate  expression 
to  indicate  the  cost  of  past  construction  or  completion.  Under  sec- 
tion 1  of  article  XII  of  the  charter,  the  plans  and  estimates  of 
cost  to  be  procured  from  the  board  of  public  works  are  those  of 
original  construction  by  the  county. 

Id. — Provisional  Purchase  or  Existing  Utility  Based  on  Plans  and 
Estimates. — Although  there  is  provision  by  which  the  board  may  in 
the  end  submit  a  proposition  for  the  purchase  of  an  existing  utility, 
yet  the  proceeding  must  be  inaugurated  by  a  petition  for  original 
construction  and  completion  by  the  city  and  county,  under  plans 
and  estimates  properly  procured,  and  the  board  may  thereafter 
solicit  offers  for  the  purchase  of  an  existing  utility  such  as  is  men- 
tioned in  the  petition.  If  the  price  demanded  is  too  high,  the  board 
must  proceed  to  formulate  propositions  according  to  its  plana. 

Id. — Purchase  or  Franchises  not  Allowed. — ^There  is  no  provision  of 
the  charter  which  authorizes  the  acquisition  of  franchises  of  a  cor- 
poration by  the  city  and  county.  If  it  should  acquire  the  physical 
properties  of  the  proposed  corporations,  it  would  not  need  to  pur- 
chase their  franchises  in  order  to  operate  them.  The  plans  and 
estimates  furnished  by  the  city  engineer  could  not  possibly  include 
an  estimate  of  the  cost  of  the  franchises. 

Id. — Sufficient  Reasons  fob  Denying  Wbtt  or  Mandate. — ^It  is  held 
that  the  reasons  are  amply  sufficient  to  justify  the  action  of  the  trial 
court  in  denying  and  dismissing  the  petition  for  the  writ  of  man- 
date. 

Id. — Matter  Properly  Stricken  from  Petition  —  Opinion  or  City 
Attorney. — The  court  did  not  err  in  striking  from  the  petition  as 
irrelevant  matter  an  opinion  given  by  the  city  and  county  attorney^ 
at  the  request  of  the  board  of  supervisors,  which  could  serve  no 
useful  purpose  in  the  petition,  and  was  neither  binding  upon  such 
attorney  or  upon  the  clerk  respondent,  whom  he  represents  in  this 
proceeding,  or  upon  the  court,  which  struck  it  out. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  denying  a  petition  for  a 
writ  of  mandate.    J.  M.  Seawell,  Judge. 


Digitized  by 


Google 


May,  1912.]  0*Connell  v.  Behan.  115 

The  facts  are  stated  in  the  opinion  of  the  court 

Daniel  O'Connell,  for  Appellants. 

Percy  V.  Long,  City  Attorney,  John  T.  Nourse,  Assistant 
City  Attorney,  and  Thos.  V.  Cator,  for  Respondent. 

LENNON,  P.  J.— The  preamble  of  article  XII  of  the  char- 
ter  of  the  city  and  county  of  San  Francisco  declares  that  it 
is  ''the  purpose  and  intention  of  the  people  of  the  city  and 
county  of  San  Francisco  that  its  public  utilities  shall  be  grad- 
ually acquired  and  ultimately  owned  by  the  city  and  county"; 
and  with  this  purpose  in  view  it  is  provided  by  section  1  of 
the  same  article  that  ''whenever  the  board  of  supervisors  by 
ordinance  .  .  .  shall  determine  that  the  public  interest  or 
necessity  demands  the  acquisition,  construction  or  completion 
of  any  public  utility  or  utilities  by  the  city  and  county,  or 
whenever  electors  shall  petition  the  board  of  supervisors,  as 
provided  by  section  3  of  this  article,  for  the  acquisition  of 
any  public  utility  or  utilities,  the  board  of  supervisors  must 
procure  from  the  board  of  works,  through  the  city  engineer, 
plans  and  estimates  of  the  cost  of  original  construction  and 
completion  by  the  city  and  county  of  such  public  utilities." 

Section  3  of  the  same  article,  and  which  is  specifically  re- 
ferred to  in  section  1,  provides  that  "Whenever  a  petition  or 
petitions,  each  signed  by  electors  of  the  city  and  county  equal 
in  number  to  fifteen  per  centum  of  all  the  votes  cast  in  the 
city  and  county  at  the  last  preceding  general  election,  shall 
be  presented  to  the  board  of  supervisors,  setting  forth  that  the 
signers  of  each  petition  or  petitions  favor  the  acquisition  of 
the  public  utilities  therein  named,  it  shall  be  the  duty  of  the 
clerk  of  the  board  of  supervisors  to  immediately  proceed  to 
examine  and  verify  the  signatures  to  such  petition  or  peti- 
tions, and  to  certify  the  result  of  such  examination  to  the 
board  of  supervisors.  If  the  required  number  of  signatures 
be  found  genuine,  the  clerk  shall  transmit  to  the  mayor  an 
authentic  copy  of  such  petition  or  petitions  without  the  signa- 
tures thereto.  Upon  receiving  a  certificate  of  the  clerk  that 
the  petition  or  petitions  contain  the  required  number  of 
genuine  signatures,  it  shall  be  the  duty  of  the  board  of  super- 
visors to  procure,  in  the  manner  specified  in  sec.  1  of  this 
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article,  plans  and  estimates  of  the  cost  of  original  construction 
and  completion  of  such  public  utility  or  utilities  named  in 
such  petition  or  petitions." 

**  Thereafter  the  board  of  supervisors  shall  formulate  for 
submission  to  the  electors  of  the  city  and  county,  at  a  special 
election  called  for  the  purpose,  a  separate  proposition  for 
the  acquisition  of  each  public  utility  named  in  such  petition 
or  petitions." 

The  section  and  article  of  the  charter  just  quoted  further 
provides  and  directs  that  the  signatures  to  a  petition  for  the 
acquisition  of  public  utilities  shall  be  examined  and  verified, 
and  propositions  formulated  thereunder  completed,  within  six 
months  after  the  filing  of  said  petition  with  the  board  of 
supervisors. 

On  February  15,  1908,  Daniel  O'Connell  et  al.,  the  appel- 
lants  herein,  presented  to  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco  a  petition,  purporting  to  be 
signed  by  14,616  registered  electors  of  the  said  city  and 
county,  which  specified  in  each  instance  the  residence  address 
of  each  signer,  and  prayed  that  the  franchises  and  the  real 
and  personal  property  of  several  separate  and  distinct  public 
utility  corporations  be  acquired  by  said  city  and  county. 

On  March  2,  1906,  and  on  April  8,  1908,  supplemental  peti- 
tions to  the  same  effect,  containing  4,790  additional  signatures 
of  purported  electors,  were  presented  to  the  board  of  super- 
visors. These  several  petitions  in  effect  constituted  but  one 
petition,  wherein  the  signers  declared  in  favor  of  the  acquisi- 
tion of  the  specified  public  utilities,  and  prayed  that  the  board 
of  supervisors  proceed  to  ascertain  the  cost  of  such  acquisitioni 
and  then  submit  to  the  registered  electors  of  the  municipality, 
at  a  special  election  to  be  called  for  that  purpose,  separate 
propositions  for  the  acquisition  of  each  of  said  public  utilities, 
and  the  amount  of  a  bonded  indebtedness,  if  any,  to  be  in- 
curred therefor. 

The  existing  public  utilities  sought  to  be  acquired  by  the 
petitioners  were  specified  in  the  petition  to  be : 

(1)  The  franchises  and  real  and  personal  property  owned, 
controlled  and  operated  by  the  United  Railroads  of  San  Fran- 
cisco and  necessary  for  the  successful  operation  of  its  street 
railway  system  on  streets  and  avenues  of  said  city  and  county 
of  San  Francisco. 
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(2)  The  franchises  and  real  and  personal  property  owned, 
controlled  and  operated  by  the  California  Street  Cable  Bail- 
way  Company  on  the  streets  of  the  city  and  county  of  San 
Francisco  and  necessary  for  the  successful  operation  of  the 
street  railway  system  of  said  company. 

(3)  The  franchises  and  real  and  personal  property  of  the 
Pacific  States  Telephone  and  Telegraph  Company,  in  said  city 
and  county  of  San  Francisco,  necessary  for  the  successful 
operation  of  its  telephone  system  in  said  city  and  county  of 
San  Francisco. 

(4)  The  franchises  and  real  and  personal  property  of  the 
Home  Telephone  Company  in  said  city  and  county  of  San 
Francisco,  necessary  for  the  successful  operation  of  its  tele- 
phone system  in  said  city  and  county  of  San  Francisco. 

The  petition  in  question  was  by  the  board  of  supervisors 
referred  to  its  clerk,  the  respondent  herein,  and  he  in  due 
time  made  and  filed  the  following  report : 

"In  accordance  with  the  mandate  of  the  charter  I  have 
proceeded  to  examine  the  signatures  to  the  foregoing  petition, 
and  as  the  result  of  said  examination  report  as  follows : 

"The  petition  is  not  verified  in  any  manner  by  the  oath  of 
any  person  or  of  any  signer  thereto. 

"There  are  no  means  by  which  I  can  verify  and  ascertain 
whether  such  signatures  are  genuine,  and  by  reason  of  that 
fact  it  is  not  possible  for  me  to  make  a  certificate  as  required 
by  the  charter,  that  such  petition  contains  the  required  num- 
ber of  genuine  signatures.'' 

Respondent's  report  and  action  upon  the  petition  were  sub- 
sequently approved  and  adopted  by  the  board  of  supervisors ; 
whereupon,  with  substantially  the  facts  herein  stated  as  a 
basis  for  the  application,  the  appellants  herein  instituted  man- 
damus proceedings  in  the  superior  court  of  the  city  and 
county  of  San  Francisco  to  compel  the  respondent,  as  the 
derk  of  the  board  of  supervisors,  to  immediately  proceed  to 
examine  and  verify  the  signatures  to  said  petition  in  accord- 
ance with  the  charter  provisions,  and  certify  the  result  to 
the  board  of  supervisors.  An  alternative  writ  of  mandate 
was  issued,  and  for  answer  thereto  the  respondent,  in  addition 
to  practically  denying  all  of  the  material  allegations  of  the 
petition,  pleaded  as  a  separate  defense  thereto  that  neither 
the  charter  of  the  city  and  county  of  San  Francisco  nor  any 
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other  law  provided  any  adequate  or  effective  means  by  which 
respondent  could  verify  the  genuineness  of  the  purported 
signatures  to  the  petition  presented  to  the  board  of  super- 
visors for  the  acquisition  of  the  several  specified  public  util- 
ities; that  no  adequate  or  effective  means  existed  whereby 
respondent  could  verify  the  genuineness  of  the  signatures 
appended  to  said  petition,  and  that,  therefore,  he  could  not 
truthfully  and  with  knowledge  of  the  fact  make  a  certificate 
that  said  petition  contained  the  number  of  genuine  signatures 
required  by  the  provisions  of  the  charter. 

Respondent  Behan  further  averred  in  justification  of  his 
refusal  to  certify  to  the  genuineness  of  the  signatures  that  the 
petition  did  not  conform  to  the  requirements  of  section  3  of 
article  XII  of  the  charter,  under  which  section  and  article,  as 
alleged  in  the  petition  for  mandate,  the  petition  for  the  ac- 
quisition of  the  several  public  utilities  was  prepared  and  pre- 
sented to  the  board  of  supervisors. 

A  trial  was  had  upon  the  issues  thus  raised,  which  resulted 
in  a  judgment  for  the  respondent,  from  which  an  appeal 
has  been  taken  upon  the  judgment-roll  and  a  bill  of  excep- 
tions, which  does  not  purport  to  set  out  any  of  the  evidence 
taken  upon  the  trial. 

Counsel  for  appellants  in  his  closing  brief  asserts  that  the 
case  was  tried  upon  the  verified  petition  for  the  writ  of  man- 
date, respondent's  answer  thereto,  and  the  admission  of  coun- 
sel that  the  parties  would  testify  to  the  matters  as  stated  in 
the  said  verified  pleadings,  and  that  there  was  no  other  evi- 
dence offered.  The  record  before  us  does  not  sustain  counsel's 
assertion  in  this  behalf.  On  the  contrary,  it  is  expressly 
stated  in  the  trial  court's  findings  of  fact  that  this  proceeding 
came  on  for  trial  and  final  hearing  upon  the  pleadings  ''and 
testimony  given  at  the  trial."  If  it  be  a  fact,  as  counsel  for 
appellant  insists,  that  the  findings  of  fact  were  based  upon 
stipulated  evidence,  then  he  should  have  taken  the  pains  to 
make  the  record  show  not  only  the  stipulation,  but  the  facts 
as  well  which  were  stipulated  to  be  in  evidence.  In  the 
absence  of  such  a  showing  we  must  take  the  record  as  we 
find  it.  Presumably  the  findings  speak  the  truth  when  they 
recite  that  the  case  was  tried  "upon  the  pleadings  and  testi- 
mony given  at  the  trial";  and  inasmuch  as  the  bill  of  excep- 
tions does  not  even  pretend  to  set  out  in  any  manner  or 
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form  all  or  any  part  of  the  testimony  adduced  at  the  trial, 
obviously  we  cannot  pass  upon  the  sufficiency  of  the  evidence 
to  support  the  judgment  In  the  absence  of  a  bill  of  excep- 
tions showing  the  evidence  offered  and  received  at  the  trial, 
we  must  assume  that  the  evidence  fully  supports  the  findings 
of  the  trial  court  in  every  essential  particular;  and,  therefore, 
upon  the  record  before  us,  we  are  limited  to  a  consideration 
of  the  single  question  of  whether  or  not  the  findings  of  fact 
support  the  conclusions  of  law  adduced  therefrom,  and  the 
judgment  subsequently  rendered  and  entered  thereon. 

It  is  conceded  by  respondent  that  fifteen  per  centum  of  all 
the  votes  cast  at  the  general  election  held  in  the  city  and 
county  of  San  Francisco  preceding  the  filing  of  the  petition 
would  be  8,712,  and  that  in  so  far  as  the  mere  number  of  sign- 
ers was  concerned  the  petition  was  in  conformity  with  the  re- 
quirements of  the  charter.  It  is  disputed,  however,  that  all  or 
any  of  the  signers  of  the  petition  were  electors  of  the  city  and 
county,  and  it  is  further  insisted  upon  behalf  of  the  respond- 
ent that  the  petition  in  other  respects,  which  will  be  adverted 
to  later,  was  so  insufficient  in  matters  of  form  and  substance 
as  to  render  it  radically  defective  and  utterly  useless  for  the 
accomplishment  of  the  purpose  for  which  it  was  intended. 

The  trial  court  in  its  findings  of  fact  found  in  favor  of  ap- 
pellants upon  all  of  the  preliminary  matters  and  things  put 
in  issue  by  the  pleadings,  such  as  the  preparation  and  filing 
of  the  petition  for  the  acquisition  of  the  several  specified  pub- 
lic utilities,  the  requisite  number  of  signers  thereto,  the  re- 
fusal of  respondent  to  verify  and  certify  the  same,  etc.,  but 
found  against  the  appellants  upon  the  matters  and  things 
which  constituted  the  vital  issues  of  the  case.  Among  other 
things  the  court  in  substance  found  that  the  allegation  of  the 
petition  for  mandate,  which  recited  that  the  petition  pre- 
sented to  the  board  of  supervisors  for  the  acquisition  of  the 
specified  public  utilities  was  signed  by  electors  of  the  city 
and  county  of  San  Francisco,  was  not  proven  as  a  fact ;  that 
no  matter  or  thing  appearing  upon  the  face  of  said  last-men- 
tioned petition  constituted  any  proof  of  the  genuineness  of 
the  signatures  thereto ;  that  there  does  not  exist  any  adequate 
or  efl'ective  means  by  which  the  respondent,  as  clerk  of  the 
board  of  supervisors,  or  otherwise,  might  ascertain,  so  as  to 
have  personal  knowledge  thereof,  that  the  signatures  to  the 
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said  petition,  or  a  sufficient  number  thereof,  are  the  genuine 
handwriting  of  the  persons  purporting  to  have  made  the  same; 
that  respondent  could  not  with  personal  knowledge  of  the 
truth  thereof  make  the  certificate  required  by  section  8  of 
article  XII  of  the  charter. 

With  these  latter  findings  primarily  as  the  basis  thereof  the 
trial  court  drew  the  conclusions  of  law  that  the  petition  which 
was  presented  by  the  plaintiffs  in  this  proceeding  to  the  board 
of  supervisors  was  and  is  insufficient  under  section  3  of  article 
XII  of  the  charter  of  the  city  and  county  of  San  Francisco; 
and  that,  as  no  adequate  or  effective  means  existed  by  which 
respondent,  as  clerk  of  the  said  board,  could  verify  the  genu- 
ineness of  the  signatures  to  the  petition  in  question,  he  was 
not  and  could  not  be  required  to  make  the  certificate  called  for 
by  the  charter  provisions. 

We  are  of  the  opinion  that  the  conclusions  of  the  trial  court 
are  correct. 

Section  3  of  article  XII  of  the  charter  clearly  provides  and 
requires  that  a  petition  favoring  the  acquisition  of  public  util- 
ities must  be  signed  by  ''electors''  of  the  city  and  county  of 
San  Francisco.  If  the  petition  for  the  writ  of  mandate  m 
the  present  case  had  failed  to  allege  that  the  petition  pre- 
sented to  the  board  of  supervisors  was  signed  by  ''electors" 
of  the  city  and  county,  no  cause  of  action  would  have  been 
stated  for  the  relief  demanded ;  and  respondent  herein,  in  the 
absence  of  amendment  of  the  pleadings,  would  have  been  en- 
titled to  judgment  upon  demurrer  or  upon  the  pleadings. 
Although  the  petition  in  question  purported  to  be  signed  by 
electors,  nevertheless  if  it  was  not  in  fact  so  signed — as  the 
trial  court  found — there  was  a  failure  of  proof  which  was 
necessarily  fatal  to  the  plaintiffs'  action,  and  the  finding  of 
the  trial  court  upon  this  issue  alone  was  sufficient  in  itself 
to  justify  and  support  a  judgment  against  the  plaintiffs. 

The  remaining  points  presented  upon  this  appeal  require 
an  interpretation  of  the  scope  and  effect  of  section  3  of  article 
XII  of  the  charter,  and  relate  also  to  the  apparent  defect  in 
the  charter  itself  in  so  far  as  it  fails  to  provide  an  adequate 
method,  whereby  the  clerk  of  the  board  of  supervisors  may 
verify  the  genuineness  of  the  signatures  appended  to  a  peti- 
tion for  the  acquisition  of  public  utilities. 
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Upon  this  phase  of  the  case  the  learned  jud^e  of  the  trial 
eonrt  expressed  his  views  in  support  of  the  judgment  in  a 
written  opinion,  which  is  incorporated  in  and  in  effect  con- 
stitutes the  whole  of  the  bill  of  exceptions  which  accompanies 
the  judgment-roll  upon  this  appeal.  Ordinarily,  the  trial 
judge's  opinion  in  rendering  judgment  has  no  proper  place 
in  a  record  on  appeal,  and  the  purpose  of  presenting  to  us  in 
this  instance  a  bill  of  exceptions  which,  aside  from  a  mere 
recital  that  judgment  was  rendered  for  the  respondent,  is 
made  up  entirely  of  the  trial  judge's  opinion,  is  not  readily 
apparent.  But  whatever  the  purpose  may  have  been,  the 
opinion  is  before  us  in  a  duly  authenticated  bill  of  exceptions, 
and  inasmuch  as  it  is  in  entire  accord  with  our  views  of  the 
law  and  the  interpretation  which  we  think  should  be  placed 
upon  the  charter  provisions  under  consideration,  the  views 
and  conclusions  of  the  trial  judge  are  hereby  adopted  as  the 
views  and  conclusions  of  this  court.  In  so  far  as  it  is  per- 
tinent to  the  particular  subjects  immediately  in  discussion,  the 
opinion  of  the  trial  court  is  as  follows: 

''The  ground  upon  which  th«  defendant  derk  has  refused 
to  proceed  to  examine  and  verify  the  signatures  to  the  petition 
is  that  the  charter  has  not  prescribed  any  procedure  for  ascer- 
taining the  genuineness  of  the  signatures,  and  that  he  cannot 
be  required  to  certify  to  a  fact  as  to  which  he  has  no  knowl- 
edge or  means  of  knowledge. 

"In  the  case  of  a  petition  for  the  submission  of  a  proposed 
ordinance  to  a  popular  vote  the  charter  has  provided  that  the 
signers  must  be  voters,  that  the  signatures  need  not  all  be 
appended  to  one  paper,  that  each  signer  shall  add  to  his 
signature  his  place  of  residence,  giving  the  street  and  number; 
and  that  one  of  the  signers  of  each  paper  shall  make  oath 
that  each  signature  to  the  paper  is  genuine. 

''In  the  case  of  a  petition  for  acquiring  a  public  utility,  sec- 
tion 3  above  cited  does  not  require  it  to  be  signed  by  voters 
but  only  by  electors;  and  there  is  no  requirement  that  the 
signers  append  to  their  signatures  their  respective  places  of 
residence.  A  citizen  may  be  an  elector  without  being  a  voter. 
If  he  is  a  male  citizen  of  the  United  States,  twenty-one  years 
of  age,  and  has  resided  in  the  state  one  year,  in  the  county 
ninety  days,  and  in  the  precinct  thirty  days,  he  is  an  elector. 
In  order  to  be  a  voter  he  must  be  a  registered  elector. 
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**If  the  petitioners  in  this  case  had  merely  stated  that  they 
were  electors  of  the  city  and  county,  and  omitted  a  statement 
of  their  respective  places  of  residence,  it  would  have  been 
impossible  for  the  clerk  to  verify  their  signatures.  The  only 
means  suggested  for  verifying  the  signatures  in  the  present 
case  is  a  comparison  with  those  in  the  great  register,  it  being 
stated  in  the  petitions  that  the  signers  are  registered  electors. 
Even  assuming  that  the  petitioners  have  the  right  to  insert 
in  the  petitions  matters  not  required  by  the  charter,  and  that 
the  clerk  might  be  able,  by  comparison  of  hands,  to  form  an 
opinion  as  to  the  genuineness  of  the  signatures,  he  could  not 
be  required  to  do  more  than  certify  such  opinion.  The  sec- 
tion under  consideration  requires  him  to  certify  that  the 
signatures  are  in  fact  genuine,  and  the  board  of  supervisors 
can  act  only  'upon  receiving  a  certificate  from  the  derk  that 
the  petition  or  petitions  contain  the  required  number  of 
genuine  signatures.' 

''It  will  also  be  observed  that,  by  section  3,  the  clerk  is  not 
required  to  certify  that  the  signers  of  the  petition  arc  electors 
of  the  city  and  county,  but  merely  that  their  signatures  are 
genuine.  Even  if  the  clerk  had  the  means  at  hand  necessary 
for  the  performance  of  the  task  required  of  him,  it  was  clearly 
his  duty  to  refuse  to  do  so  if  the  petitions  themselves  were 
not  such  as  are  prescribed  by  section  3  of  article  XII  of  the 
charter. 

"The  plans  and  estimates  of  cost  which  the  board  of  super- 
visors is  directed  to  procure  are  those  of  original  construction 
or  completion,  by  the  city  and  county,  of  a  proposed  public 
utility,  and  not  those  of  the  past  construction  or  completion 
of  existing  utilities  owned  by  any  other  corporation  or  person. 

"The  term  'estimates'  is  not  an  appropriate  expression  to 
indicate  the  determination  of  the  cost  of  past  construction 
and  completion.  Such  determination  would  be  of  a  question 
of  fact,  and  could  only  be  made  after  receiving  competent 
evidence  of  actual  cost.  Section  1  expressly  provides  that  the 
plans  and  estimates  of  cost  to  be  procured  from  the  board  of 
public  works  are  those  of  original  construction  and  completion 
by  the  city  and  county. 

"It  is  therefore  clearly  implied  that  the  petitions  authorized 
by  section  3  are  limited  to  such  public  utilities  as  are  to  be 
constructed  and  completed  by  the  city  and  county.    Section 
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2  provides  that  before  submitting  propositions  to  electors  for 
the  acquisition  by  original  construction  or  condemnation  of 
public  utilities,  the  board  of  supervisors  must  solicit  and  con- 
sider offers  for  the  sale  to  the  city  and  county  of  existing 
utilities.  Although  the  board  may  in  the  end  conclude  to 
submit  a  proposition  for  the  purchase  of  an  existing  utility, 
the  proceedings  must  be  inaugurated  by  a  petition  for  original 
construction  and  completion  by  the  city  and  county.  The 
board  is  thereupon  required  to  procure  plans  and  estimates 
of  cost  of  such  original  construction  and  completion,  and, 
after  they  have  been  furnished,  to  solicit  offers  for  the  sale 
to  the  city  and  county  of  an  existing  utility  such  as  is  men- 
tioned in  the  petition.  If  the  price  demanded  is  deemed  too 
high,  the  board  must  proceed  to  formulate  propositions  in  ac- 
cordance with  its  own  plans. 

**The  petitions  referred  to  ask  not  only  that  the  real  and 
personal  property  of  the  four  corporations  be  purchased,  but 
also  their  franchises.  There  is  no  provision  of  the  charter 
which  authorizes  the  acquisition  of  franchises  by  the  city  and 
county.  If  it  should  acquire  the  physical  properties  of  the 
corporations,  it  would  not  need  to  purchase  their  franchises 
in  order  to  operate  them.  The  plans  and  estimates  furnished 
by  the  engineer  could  not  possibly  include  an  estimate  of  the 
cost  of  the  franchises.  And  yet  the  board  of  supervisors 
would  have  no  power  to  eliminate  the  proposition  to  purchase 
the  franchises  if  the  petitions  are  otherwise  sujBScient.'* 

For  the  reasons  and  in  the  particulars  stated  here  and  in 
the  opinion  of  the  trial  court,  the  petition  does  not,  in  our 
opinion,  conform  to  the  requirements  of  section  3  of  article 
XII  of  the  charter;  and  upon  that  ground,  as  well  as  upon 
the  ground  that  no  adequate  means  are  provided,  either  within 
or  without  the  charter,  whereby  the  respondent  herein  might 
expeditiously,  intelligently  and  effectively  verify  the  signa- 
tures to  a  petition  for  the  acquisition  of  public  utilities,  he 
should  not  be  required  to  certify  to  the  genuineness  of  the 
signatures  to  the  petition  in  the  present  case,  and,  therefore, 
the  petition  for  a  writ  of  mandate  to  compel  him  to  do  so 
was  properly  denied  and  dismissed. 

Incidentally  to  the  main  discussion  plaintiffs  and  appellants 
complain  of  the  trial  court's  ruling  whereby,  upon  motion  of 
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the  respondent,  certain  paragraphs  of  the  petition  for  man- 
date were  stricken  out. 

The  matter  stricken  out  merely  pleaded  the  written  opinion 
of  the  city  and  county  attorney  as  to  the  form  and  sufficiency 
of  the  petition,  which  was  given  in  response  to  a  request  for 
legal  advice  made  by  the  board  of  supervisors.  Clearly,  that 
opinion  was  not  any  more  binding  upon  the  respondent  than 
it  was  upon  the  city  attorney  himself;  and  that  respondent 
was  justified  in  not  following  the  city  attorney's  first  views  of 
the  law  and  interpretation  of  the  charter  provisions  is  best 
evidenced  by  the  fact  that,  upon  more  mature  consideration  of 
the  subject,  the  latter  arrived  at  a  different  conclusion,  and 
then  strenuously  and  successfully  opposed  the  plaintiffs'  suit 
upon  an  interpretation  of  the  law  and  the  charter  which  the 
trial  court  approved  and  which  accords  with  our  own  views. 
In  any  event  the  city  and  county  attorney's  opinion  of  the  law 
was  not  conclusive  upon  the  trial  court,  and,  as  matter  of 
pleading,  it  could  serve  no  useful  purpose.  It  was  therefore 
properly  stricken  out  of  plaintiffs'  petition  for  mandate. 

The  judgment  appealed  from  is  affirmed. 

Hall,  J.y  and  Kerrigan,  J.,  concurred. 


[GIv.  No.  1129.    Seeond  AppeUate  District.— May  20,  1912.] 

STANLEY  S.  LaDUE,  Appellant,  v.  FRANK  S.  FORBES, 
Justice  of  the  Peace  in  and  for  Los  Angeles  Township, 
LoB  Angeles  County,  State  of  California,  Respondent. 

Jubtiob's  Goubt— Consolidated  Trial  of  Actions— Sepabate  Vbbdicts 
— Aggbbgatb  Excess  Imuatebial. — Where,  for  eonyenienee,  two 
actiona  were  by  etipulation  consolidated  for  the  purpose  of  trial, 
and  separate  verdicts  were  rendered,  each  for  less  than  $300,  the 
fact  that  the  Terdiet  also  specifies  the  aggregate  amount  found  due 
in  the  two  actions  in  excess  of  the  jurisdictional  sum  does  not  ren- 
der the  yerdicts  uncertain  or  in  excess  of  jurisdiction. 

Id. — ^Wbit  or  Beview — ^Want  or  JuBisDicnoN  — Absence  or  Bbmxdt 
BT  Appeal. — ^Want  of  jurisdiction  alone  is  not  a  ground  for  a  writ 
of  reyiew,  if  there  be  an  adequate  remedy  bj  appeal  to  the  superior 
eourt,  as  appears  in  the  present  case  as  respects  the  aggregate 
rardict. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  dismissing  an  application  for  a  writ  of  review. 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hugh  J.  Crawford,  for  Appellant 

F.  E.  Davis,  for  Respondent 

SHAW,  J. — ^Plaintiff,  as  petitioner,  ffled  in  the  superior 
court  his  application  for  a  writ  of  certiorari,  the  purpose  of 
which  was  to  have  reviewed  certain  proceedings  had  and  taken 
in  the  justice's  court  of  Los  Angeles  township  in  two  certain 
cases  wherein  Will  H.  Qrosscup  was  plaintiff  and  Stanley  S. 
LaDue,  the  petitioner,  was  defendant. 

In  one  of  said  cases,  numbered  upon  the  justice's  docket 
as  14,003,  the  amount  of  the  demand  was  $212.50;  in  the 
other,  the  number  of  which  upon  the  justice's  docket  was 
14,004,  the  amount  of  the  demand  was  $175.  At  the  trial  it 
was  in  open  court  stipulated  by  the  parties  ''that  the  two  ac- 
tions might  be  consolidated  for  the  purpose  of  trial  and  be 
tried  together,  and  that  the  evidence  and  arguments  of  the 
one  case  might  be  considered  as  the  evidence  and  arguments 
in  the  other  case,  and  that  the  cases  might  be  submitted  to  the 
jury  for  decision  at  one  and  the  same  time  upon  the  same  evi- 
dence and  same  arguments ;  that  this  stipulation  was  adhered 
to  by  both  parties  and  their  respective  attorneys  throughout 
the  entire  trial  and  the  said  two  cases  were  both  submitted 
to  the  said  jury  for  determination  at  the  same  time."  The 
jury  called  to  try  the  cases  brought  in  a  verdict  as  follows: 
"(Title  of  Court  and  Cause)     Case  No.  14,003 

''Case  No.  14,004. 

•*We,  the  Jury  in  the  above  entitled  case,  find  for  the  plain- 
tiff in  the  sum  of  ^87.50  dollars. 
"14003—212.50 
"14004—175.00,  Other  case. 

"Foreman, 

"E.  H.  McANINCH." 

Upon  this  verdict  the  justice  entered  upon  his  docket  a 
judgment  in  case  No.  14,003  for  $212.50  and  costs,  and  in 
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case  No.  14,004  gave  judgment  for  the  snm  of  $175  and  costs. 
At  the  hearing  upon  the  application  for  the  writ  the  same 
was  dismissed,  and  petitioner  appeals  from  the  order  dis- 
missing the  same. 

Appellant  contends  that  the  verdict  of  the  jury  was  in  ex- 
cess of  the  jurisdiction  of  the  justice's  court  and,  therefore, 
null  and  void,  and  ineffectual  as  a  basis  for  the  judgments 
rendered.  The  verdict  appears  to  have  been  rendered  pur- 
suant to  the  stipulation,  and  we  are  unable  to  perceive  any 
uncertainty  therein.  It  clearly  appears  therefrom  that  in  the 
one  case  the  jury  by  its  verdict  found  the  sum  of  $212.50  to 
be  due,  and  that  in  the  other  it  found  the  sum  of  $175  to  be 
diue.  The  fact  that  it  also  specified  the  aggregate  of  these 
two  sums  is  no  ground  for  the  contention  that  the  verdict  is 
uncertain,  or  that  it  purported  to  specify  an  amount  in  excess 
of  that  over  which  the  court  had  jurisdiction.  The  verdict 
does  not  purport  to  be  for  $387.50  in  either  case,  but  particu- 
larly specifies  the  sum  due  in  each  case,  the  total  of  which 
amounts  to  $387.50. 

However  this  may  be,  and  even  though  it  be  conceded  that 
the  acts  of  the  court  were  in  excess  of  its  jurisdiction,  never- 
theless, petitioner  had  an  adequate  remedy  on  appeal  to  the 
superior  court.  Want  of  jurisdiction  alone  will  not  justify 
the  issuance  of  the  writ  of  review,  but  it  must  further  appear 
that  there  is  no  plain,  speedy  and  adequate  remedy.  (Code 
Civ.  Proc,  sec.  1068;  Bennett  v.  Wallace,  43  Cal.  25;  Valen- 
tine V.  Police  Court,  141  Cal.  617,  [75  Pac.  336].) 

The  order  from  which  petitioner  appeals  is  ajQSrmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 
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[Ciy.  No.  1114.    Seeond  Appellate  Distriet.— Maj  20,  1912.] 

ELLEN  B.  UPTON,  Appellant,  v.  THE  WOMAN'S  CLUB 
OF  KERN,  Respondent. 

COBPOBATIONS — ^ABSBNCB   OF    CAPITAL   STOCK — CODE   LIABILITY   OT   MSU- 

BKBs  FOB  Debts — Yoluntaey  Payment  of  Excess — Nonliability 
OF  Gobpobatiom, — ^Where  a  corporation  has  no  capital  stock,  the 
liabilitj  of  its  members  for  its  debts  is  fixed  hj  section  322  of  the 
Civil  Code  by  equal  distribution  between  them.  Where  one  member 
pays  any  part  of  the  debts  of  such  corporation  in  excess  of  his 
share,  such  excessive  payment  is  purely  voluntary,  and  imposes  no 
obligation  upon  the  corporation  to  reimburse  such  member  for  any 
part  of  the  amount  so  contributed,  in  the  absence  of  any  eon- 
tractual  obligation  to  that  effect. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Emmons  &  Hudson,  for  Appellant. 

C.  L.  Claflin,  for  Respondent. 

SHAW,  J. — The  complaint  alleges  that  defendant  was  at 
all  times  mentioned  therein  a  corporation  existing  under  the 
laws  of  this  state ;  that  plaintiff  was  at  all  said  times  a  mem- 
ber therein;  that  between  August  19,  1910,  and  October  21, 
1910,  defendant  in  constructing  a  club-house  upon  certain  lots 
owned  by  it  incurred  an  indebtedness  to  the  extent  of  $753.20 ; 
that  plaintiff,  "in  order  to  relieve  herself  of  liability  for  the 
debts  of  said  corporation,  and  to  save  herself  from  damage, 
and  for  the  use  and  benefit  of  said  corporation,  and  to  arrest 
threatened  attachment  suits  against  it  by  its  said  creditors, 
and  to  forestall  the  filing  of  liens  on  said  club  building  by 
said  creditors,"  paid  said  amount.  To  this  complaint  the 
court  sustained  a  general  demurrer.  Plaintiff  declining  to 
amend,  judgment  was  entered  for  defendant,  from  which 
plaintiff  appeals  upon  the  judgment-roll. 

Assuming  that  defendant  was  a  corporation  having  no 
capital  stock  (which  fact,  though  not  clearly  appearing,  is 
conceded  by  counsel),  plaintiff's  liability  as  a  member  thereof 
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ia  fixed  by  section  322  of  the  Civil  Code.  Under  this  provi- 
sion the  liability  for  the  debts  of  such  corporation  is  equally 
distributed  between  all  the  members  thereof,  and  plaintiff,  in 
the  absence  of  any  contractual  obligation  disclosed  by  the 
complaint,  was  liable  for  her  share  only  of  such  debt.  Since 
the  statutory  obligation  to  pay  the  debt  of  the  corporation 
was  thus  limited  to  her  share  thereof,  upon  payment  of  which 
she  would  secure  a  release  of  liability,  it  must  follow  that,  in 
the  absence  of  any  act  of  defendant  authorizing  the  same,  the 
payment  of  any  sum  in  excess  of  her  share  was  a  purely  vol- 
untary contribution  on  her  part  and  imposed  upon  defendant 
corporation  no  legal  obligation  to  reimburse  her  for  the 
amount  so  contributed.  {Huddleston  v.  Washington,  136 
Cal.  519,  [69  Pac.  146] ;  Curtis  v.  Parks,  55  Cal.  106;  McGlew 
V.  McDade,  146  Cal.  553,  [80  Pac.  695].) 

It  follows  there  was  no  error  of  the  court  in  sustaining  the 
demurrer,  and  the  judgment  is,  therefore,  affirmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 


[CiT.  No.  1105.    Second  Appellate  District.— May  20,  1918.] 

W.  H.  SWAN,  Respondent,  v.  EDWARD  WALDEN  et  al.. 
Defendants;  LOUELLA  WALDEN,  Appellant. 

Yalu)  Homestead — ^Declabation  bt  Wirx — Watbb  Bights  Appubtb- 
NANT— Void  Deed  bt  Husband. — Where  it  is  found  that  the  wife  de- 
clared a  valid  homestead  upon  certain  lots  occupied  by  the  husband 
and  wife,  including  certain  shares  of  water  used  in  connection  there- 
with and  appurtenant  thereto,  it  follows  that  the  deed  of  the  husband 
for  one-half  of  such  homestead  property  and  one-half  of  such  water 
rights  to  a  third  person  is  not  only  inoperatiye  and  ineffectual  as 
a  conveyance  of  any  part  of  the  lots  described  in  the  declaration 
of  homestead,  but  is  likewise  inoperative  and  ineffectual  as  a  con- 
Teyance  of  any  part  of  the  shares  of  water  represented  thereby 
mnd  appurtenant  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Prank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Halsey  W.  Allen,  for  Appellant. 

Leonard  &  Surr,  for  Respondent. 

SHAW,  J.— Defendants  Edward  and  Lonella  Walden  were 
husband  and  wife  and,  on  May  15,  1907,  were  the  owners  as 
joint  tenants  of  lots  3,  4  and  5,  block  L.  Lugonia  Park,  city 
of  Redlands,  together  with  all  water  appurtenant  to  said  prop- 
erty and  together  with  four  shares  of  the  capit-al  stock  of  the 
Lugonia  Park  Water  Company  and  also  two  and  two-thirds 
shares  of  the  capital  stock  of  the  Eastbeme  Water  Company. 
On  August  17,  1907,  the  defendant  Edward  Walden  executed 
and  delivered  to  plaintiff  a  grant  deed  purporting  to  convey 
to  plaintiff  all  his  interest  in  the  property  above  described. 
Thereafter  plaintiff,  alleging  himself,  by  virtue  of  this  deed, 
to  be  the  owner  of  an  undivided  one-half  interest  in  and  to 
all  of  the  said  property,  brought  this  suit  to  have  the  same 
partitioned.  In  her  answer  defendant  Louella  Walden  denied 
the  execution  of  the  deed  to  plaintiff,  and  as  an  affirmative 
defense  alleged  that  prior  to  the  execution  of  the  deed  to 
plaintiff,  to  wit,  on  May  15,  1907,  she  executed  and  caused 
to  be  recorded  a  declaration  of  homestead  upon  ''lots  No.  3 
and  4  of  block  L,  according  to  plat  of  Lugonia  Park,  ...  to- 
gether with  the  water  right  appurtenant  thereto,  consisting 
of  four  shares  of  the  capital  stock  of  the  Lugonia  Park  Water 
Company,  a  corporation."  At  the  trial  and  in  response  to 
this  issue  so  tendered,  the  court  found  that,  as  alleged,  de- 
fendant Louella  Walden  did  execute  and  record  her  "declara- 
tion of  homestead  upon  lots  three  and  four  of  block  L  of  the 
property  mentioned  and  described  in  the  complaint,  together 
with  the  water  right,  consisting  of  four  shares  of  the  capital 
stock  of  the  Lugonia  Park  Water  Company";  but  further 
found  she  was  not  at  the  time  in  the  exclusive  occupation  or 
possession  of  said  property  upon  which  she  attempted  to  im- 
press such  homestead,  and  therefore  the  declaration  of  home- 
stead was  without  force  or  effect.  As  a  conclusion  of  law,  the 
court  held  that  plaintiff  and  Louella  Walden  were  each  the 
owner  of  an  undivided  one-half  interest  in  all  the  property 
described  in  the  deed  from  Edward  Walden  to  plaintiff.  An 
interlocutory  decree  followed,  from  which  defendant  Louella 

19  OaL  App.— 0 


Digitized  by 


Google 


130  Swan  v.  Walden.  [19  Cal.  App. 

Walden  appealed.  {Swan  v.  Walden,  156  Cal.  195,  [134  Am. 
St.  Rep.  118,  20  Ann.  Cas.  194,  103  Pae.  931].)  As  shown 
by  that  appeal,  appellant  contended,  first:  That  the  estate 
held  by  herself  and  her  husband  in  the  property  in  contro- 
versy was  a  tenancy  by  the  entirety;  hence,  the  husband  was 
without  power  to  convey  any  interest  therein,  and  the  deed  to 
plaintiff  was  therefore  null  and  void  as  a  conveyance  of  any 
property.  Second,  that,  at  all  events,  the  deed  was  ineffectual 
as  a  conveyance  of  the  property  upon  which  the  homestead 
had  been  impressed.  The  supreme  court  reversed  the  inter- 
locutory decree  from  which  said  appeal  was  prosecuted,  and, 
in  effect,  held  that  the  conveyance  made  by  Edward  "Walden 
to  plaintiff  was  a  suflScient  conveyance  of  all  the  property  de- 
scribed, except  that  which  was  made  the  subject  of  the  dec- 
laration of  homestead  so  executed  by  Louella  Walden,  and  in 
the  remittitur  directed  the  trial  court  to  enter  judgment  in 
conformity  with  its  opinion.  Following  this  decision,  the 
trial  court  made  and  entered  a  new  interlocutory  decree, 
whereby  it  was  adjudged  and  decreed  that  plaintiff  and  de- 
fendant Louella  Walden  were  equal  owners  as  tenants  in  com- 
mon of  lot  5  in  said  block  L,  **  together  with  all  water  appur- 
tenant to  said  property,  and  together  with  four  shares  of  the 
capital  stock  of  the  Lugonia  Park  Water  Company,  and  also 
two  and  two-thirds  shares  of  the  capital  stock  of  the  East- 
beme  Water  Company,"  and,  in  order  to  partition  the  same, 
directed  a  sale  of  said  lot  5  in  block  L  and  the  water  appur- 
tenant thereto,  together  with  the  four  shares  of  the  capital 
stock  of  the  Lugonia  Park  Water  Company,  described  in  ap- 
pellant's declaration  of  homestead  as  being  appurtenant 
thereto. 

From  this  last  decree  Louella  Walden  has  appealed  upon 
the  judgment-roll,  her  contention  now  being  that  the  four 
shares  of  the  capital  stock  of  the  Lugonia  Park  Water  Com- 
pany constitute  a  water  right  appurtenant  to  said  lots  3  and  4 
as  described  and  asserted  in  her  declaration  of  homestead, 
and  as  to  which  the  deed  from  her  husband  to  plaintiff  is 
inoperative  as  a  transfer  thereof. 

The  execution  and  recording  of  the  declaration  of  home- 
stead as  alleged  in  the  answer  is  deemed  to  be  denied  by  plain- 
tiff. Hence,  not  only  the  validity  of  the  act,  but  every  state- 
ment of  claim  therein  made  as  to  the  property  upon  which 
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the  homestead  was  impressed  was  put  in  issue.  The  declara- 
tion described  the  lots,  **  together  with  the  water  right  appur- 
tenant thereto,  consisting  of  four  shares  of  the  capital  stock 
of  the  Lugonia  Park  Water  Company,  corporation."  "A 
thing  is  deemed  to  be  .  .  .  appurtenant  to  land  when  it  is  by 
right  used  with  the  land  for  its  benefit,  ..."  (Civ.  Code, 
sec.  662.)  The  effect  of  the  finding  of  the  court  that  ap- 
pellant had  declared  a  homestead  upon  the  lots,  "together 
with  the  water  right,  consisting  of  four  shares  of  the  capital 
stock  of  the  Lugonia  Park  Water  Company,  a  corporation," 
is  to  sustain  the  alleged  claim  made  by  her  that  the  right 
to  the  use  of  the  water  represented  by  such  stock  was  ap- 
purtenant to  said  lots.  Whether  made  so  by  d-escribing  the 
land  in  the  certificates  of  stock  and  complying  with  the  pro- 
visions of  section  324,  Civil  Code,  or  otherwise,  is  immaterial. 
Since  we  construe  the  finding  as  supporting  the  statement  that 
the  water  and  the  use  thereof  represented  by  this  stock  was 
appurtenant  to  the  land,  it  must  follow  that  the  deed  from 
Edward  Walden  to  plaintiff  was  not  only  inoperative  as  to 
the  lots  described  in  the  declaration  of  homestead,  but  likewise 
inoperative  and  ineffectual  as  a  conveyance  of  the  shares  of 
stock,  or  water  represented  thereby. 

The  judgment  is  therefore  reversed  and  the  trial  court  di- 
rected to  enter  a  new  interlocutory  decree  whereby,  not  only 
lots  3  and  4  in  said  block  L,  but  the  four  shares  of  the  capital 
stock  of  the  Lugonia  Park  Water  Company  and  the  water 
represented  thereby  and  appurtenant  thereto,  be  adjudged  to 
be  impressed  with  a  valid  homestead  executed  by  said  Louella 
Walden,  and  that  as  to  said  property  the  deed  made  by  Ed- 
ward Walden  to  plaintiff  is  inoperative  and  void. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  19,  1912. 
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[CIt.  No.  1098.    Second  Appellate  Dietriet.— Maj  20,  1912.] 

WILLIAM  CHAPMAN,  AppeUant,  v.   GEORGE  ZOBE- 
LEIN,  Bespondent. 

Tax  Titlb  Acquibed  bt  State — Dbkd  to  Hiohxst  BroDis^Losa  of 
Bight  of  Bedbmption. — Where  propertj  lold  for  taxes  hat  bees 
aequired  bj  the  state  and  no  redemption  has  been  made  hj  the 
owner,  the  state  has  power  to  sell  and  eonyej  the  propertj  to  the 
highest  bidder  for  cash,  regardless  of  the  amount  that  may  have 
accrued  against  the  property  for  taxes,  penalties,  interest  and  costs. 
The  sale  vests  the  equitable,  and  the  deed  to  the  state  vests  the  legal, 
title  therein.  As  against  the  state,  the  propertj  owner  has  for- 
feited all  rights  in  the  propertj  at  the  end  of  Ave  jears,  exeept  the 
priyilege  accorded  bj  the  statute  of  redeeming  the  same  before  the 
state  actuallj  enters,  sells  or  disposes  of  it. 

Id. — Appeal  in  Action  to  Quiet  Title  of  Fobiceb  Owneb  Aoainst 
Vendee  of  State's  Title — Ck>N8TiTUTiONAL  Questions. — It  is  held 
that  as  the  supreme  court  has  determined  that  no  constitutional  ob- 
jection appears  to  the  acquisition  of  the  state's  title,  bj  the  highest 
bidder  for  cash  as  against  the  former  owner  of  the  propertj  who 
failed  to  redeem  the  same,  this  court  will  not,  upon  appeal  from 
a  judgment  against  the  former  owner  in  his  action  to  quiet  title  as 
against  the  vendee  of  the  state's  title,  pass  upon  constitutional  ques- 
tions raised  bj  such  former  owner,  as  appellant,  against  such  vendee 
as  respondent,  whatever  view  the  higher  courts  maj  take  of  the 
matter. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  Lantz,  for  Appellant. 

Edward  P.  Wehrle,  for  Respondent 

SHAW,  J. — Action  to  quiet  title.  The  complaint  is  in  the 
usual  form,  alleging  ownership  in  plaintiff.  Defendant's  title 
is  based  upon  a  tax  sale  to  the  state,  followed  by  a  deed  to  the 
state  and  a  conveyance  to  him  from  the  state. 

All  the  points  raised  appear  to  have  been  determined  ad- 
versely to  appellant  on  a  former  appeal  as  herein  entitled, 
reported  in  152  Cal.  216,  [92  Pac.  188]. 
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As  we  understand  appellant,  he  admits  that  all  the  proceed- 
ings whereby  title  to  the  property  was  vested  in  defendant 
were  duly  had  and  taken  pursuant  to  the  laws  of  California. 
His  contention  is  that,  conceding  the  lot  was  sold  to  the  state 
for  the  delinquent  tax  of  1898  and  no  redemption  thereof 
made  within  the  time  fixed  therefor  by  law,  by  reason  whereof 
the  legal  title  to  the  lot  was  conveyed  to  the  state,  neverthe- 
less the  state  had  no  power  to  sell  and  convey  title  to  the 
entire  lot  for  an  amount  in  excess  of  that  upon  payment  of 
which  the  owner  of  the  lot  was  entitled  to  redeem  the  same 
before  such  sale  made  by  the  state.  At  the  date  of  the  sale 
to  defendant  the  amount  of  the  taxes,  interest  and  penalties 
against  the  lot  was  $16.19.  The  state,  however,  in  the  manner 
provided  by  law,  sold  the  entire  lot  for  $166,  and  the  sum  of 
$149.81  in  excess  of  the  $16.19  accrued  for  taxes,  interest  and 
costs,  and  upon  payment  of  which  at  any  time  before  the  sale 
plaintiff  might  have  redeemed  the  lot  (Pol.  Code,  sec.  3785a), 
was  paid  into  the  public  treasury  and  the  owner  of  the  lot 
received  no  compensation  for  that  part  of  his  lot  which  it  is 
claimed  was  unnecessary  to  be  sold  in  ord^r  to  collect  the 
amount  due  on  the  property.  Plaintiff  alleged,  and  at  the 
trial  offered  evidence  tending  to  prove,  that  on  the  date  of  the 
sale  made  by  the  state  to  defendant  the  lot  was  reasonably 
worth  $500,  and  that  the  witness  would  willingly  have  paid 
the  $16.19,  covering  interest,  penalties  and  taxes  thereon,  for 
a  part  thereof  consisting  of  the  easterly  or  northerly  ten  feet 
thereof,  thus  leaving  the  remainder  of  the  lot  to  the  owner. 
This  evidence  was  excluded  and  the  ruling  is  assigned  as  error. 
The  points  now  presented  are:  (1)  That  the  proceeding 
under  which  the  owner  of  the  lot  was  divested  of  title  thereto 
and  which  resulted  in  a  sale  of  the  whole  property  for  $166, 
when  the  proceeds  from  a  sale  of  a  lees  quantity  would  have 
sufficed  to  pay  the  amount  of  $16.19  due  to  the  state,  is  un- 
constitutional by  reason  of  being  obnoxious  to  section  1  of 
article  XIII  of  the  constitution  of  the  state  of  California, 
which  provides  that  "all  property  in  the  state  .  .  .  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  provided 
by  law."  (2)  That  the  proceeding  constituted  a  taking  of 
plaintiff's  property  without  due  process  of  law,  in  violation 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States  which  provides  that  "no  state  shall  make  or  enforce 
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any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  state  deprive  any 
person  ...  of  property  vnthont  due  process  of  law."  (3) 
That  the  sale  of  the  whole  property  to  the  person  who  would 
pay  the  largest  sum  of  money  therefor  was  in  violation  of 
that  portion  of  the  fourteenth  amendment  to  the  constitution 
of  the  United  States  which  provides  that  no  state  shall  make 
or  enforce' any  law  which  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws ;  and  likewise  in 
violation  of  that  portion  of  the  fifth  amendment  to  the  con- 
stitution of  the  United  States  which  provides  that  "no  person 
shall  ...  be  deprived  of  .  .  .  property  without  due  process 
of  law,  nor  shall  private  property  be  taken  for  public  use 
without  just  compensation,"  and  also  in  violation  of  the  pro- 
vision of  section  14  of  article  I  of  the  constitution  of  the  state 
of  California  which  provides  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation  having  been 
first  made  to  or  paid  into  court  for  the  owner. 

On  the  former  appeal  of  this  case,  reported  in  152  Cal., 
page  221,  [92  Pac.  190],  the  supreme  court  said:  **The  ques- 
tion of  the  power  of  the  state  to  provide  that  the  sale  of  its 
title  after  the  expiration  of  the  redemption  period  of  five 
years  shall  be  made  for  the  highest  price  offered,  regardless 
of  the  amount  that  may  have  accrued  against  the  property 
for  taxes,  penalties,  interest  and  costs,  was  fully  considered 
in  the  case  of  Fox  v.  Wright,  152  Cal.  60,  [91  Pac.  1005],  and 
it  was  there  held  that  the  state  had  such  power."  In  the 
case  of  Young  v.  Patterson,  3  Cal.  App.  471,  [99  Pac.  553], 
this  court  said:  "The  sale  vests  the  equitable,  and  the  deed 
the  legal,  title  of  the  land  in  the  state.  (Santa  Barbara  v. 
Savings  Soc,  137  Cal.  463,  [70  Pac.  457].)  As  against  the 
state  the  property  owner  at  the  end  of  five  years  has  forfeited 
all  rights  in  the  property,  except  the  privilege  accorded  him 
by  the  statute  of  redeeming  it  at  any  time  before  the  state 
actually  enters,  sells,  or  disposes  of  it.  {Baird  v.  Monroe,  150 
Cal.  560,  [89  Pac.  352].) "  (Pol.  Code,  sec.  3785a.)  In  dis- 
cussing the  constitutionality  of  the  statutory  proceedings 
under  consideration,  the  supreme  court,  in  Fox  v.  Wright, 
152  Cal.  60,  [91  Pac.  1005],  says:  "We  are  unable  to  discover 
any  constitutional  objection  which  interposes  and  invalidates 
the  state's  title,  and  none  has  been  pointed  out.    We  are  un- 
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able  to  see  wiiy  the  state  may  not  obtain  a  title  free  from  all 
equities  in  the  former  owner  at  the  expiration  of  five  years 
aa  may  a  private  citizen  after  foreclosure  upon  the  mortgage 
when  the  period  of  redemption  following  such  foreclosure  has 
passed/' 

Whatever  conclusion  the  higher  courts  may  reach  in  con- 
sidering the  matter,  this  court  deems  itself  bound  by  the  au- 
thorities cited,  and  it  is  therefore  unnecessary  to  enter  upon 
any  extended  discussion  of  the  constitutional  question  pre- 
sented by  appellant.  So  holding,  it  follows  there  was  no 
error  in  the  ruling  of  the  trial  court  in  excluding  the  evi- 
dence offered. 

The  order  appealed  from  is  affirmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  19, 1912. 


[ClT.  No.  1093.    Second  AppeUate  District.— Maj  20,  1918.] 

C.  B.  ARCHER,  Appellant,  v.   MARY  AGNES  LEWIS, 
Respondent,  and  A.  H.  GREGG  et  al.,  Defendants. 

Sncivio  Pkriobmamce  —  Agbxembnt  to  Sell  Land  —  Option  to  Pub^ 
OHASi — AuTHOBiTY  TO  SxLL. — ^A  Contract  between  an  owner  of  real 
property  and  a  person  authorized  to  make  a  sale  thereof,  within  a 
limited  time,  and  also  agreeing  to  deed  the  property  at  the  price 
named,  pursuant  to  the  contract  to  such  person,  or  to  any  person 
whom  he  might  designate  as  such  purchaser,  constitutes  an  option 
to  purchase  the  property,  or  to  find  another  purchaser  ready  and 
willing  to  purchase  it  at  the  price  named,  and  his  sale  of  the  option 
to  a  third  party,  who  tenders  the  purchase  money  to  the  defendant, 
entitles  him  to  enforce  specific  performance  of  the  contract  against 
the  owner. 

Id.—- Construction  o»  Contbact — Ambiguous  Pbovision  —  Use  of 
Plural  Number — Intebpretation  Against  Owner. — The  contract 
must  be  considered  as  a  whole  so  as  to  give  effect  to  every  part. 
Where  one  person  was  authorized  to  buy  or  to  make  a  sale  to  an- 
other person,  and  he  agrees  to  deed  to  him  or  to  any  person  named 
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by  Mm,  the  use  of  the  plural  pronoun  "them"  in  designating  the 
single  party  with  whom  the  contract  was  made  is  an  ambiguity, 
which  must  be  interpreted  most  strongly  against  the  owner,  in  eon- 
nection  with  the  fact  that  the  contract  was  made  for  a  valuable 
consideration,  expressed  therein,  and  was  for  a  ninety-day  option  to 
purchase  and  take  a  deed  at  the  price  fixed,  or  to  sell  to  another 
at  the  same  price,  without  commissions,  who  may  take  the  deed. 
Id. — Impbopkb  Nonsuit  of  Yendkb  of  Option. — The  yendee  of  the  op- 
tion having  acquired  the  right  to  a  conveyance,  and  having  prop- 
erly demanded  a  deed,  and  being  entitled  under  the  terms  of  the 
contract  to  a  specific  performance  thereof,  it  is  held  that  the  trial 
judge  erred  in  granting  a  motion  to  nonsuit  the  plaintiff  in  his 
action  for  a  specific  performance  of  the  eontraet. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
George  H.  Button,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Tobias  B.  Archer,  for  Appellant. 

Lynn  Helm,  for  Respondent. 

SHAW,  J. — Action  to  compel  specific  performance  of  a 
written  contract  assigned  to  plaintiff  whereby  it  is  claimed 
respondent  agreed  to  sell  and  convey  the  real  estate  therein 
described. 

At  the  close  of  plaintiff's  evidence,  the  court  granted  a 
motion  made  by  defendant  Lewis  for  a  nonsuit  and  gave 
judgment  against  plaintiff,  from  which,  and  an  order  deny- 
ing his  motion  for  a  new  trial,  he  appeals. 

The  basis  of  the  action  is  a  contract  dated  January  19, 1909, 
the  material  parts  of  which  follow : 

'*For  and  in  consideration  of  the  sum  of  one  dollar,  I 
hereby  authorize  A.  H.  Gregg  to  enter  into  and  execute  for 
me  and  in  my  name  a  contract  to  sell  the  following  property : 
[Description],  for  the  sum  of  $3500,  upon  the  following 
terms :  Cash,  .  •  .  and  should  said  A.  H.  Gregg  make  or  cause 
to  be  made  such  sale  I  will  pay  no  commission  on  said  sale. 
I  will  release  to  them  any  amount  in  excess  of  the  price  named 
and  will  deed  to  them,  or  any  one  named  by  them,  said  de- 
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scribed  property  on  complying  with  above  stated  terms.  This 
authorization  is  to  remain  in  full  force  and  effect  for  ninety 
days  from  date. 

•'  (Signed)     MART  AGNES  LEWIS, 
**A.  H.  GREGG." 

On  April  8,  1909,  Gregg  made  an  indorsement  upon  said 
contract  as  follows:  "For  value  received,  I  hereby  sell  and 
assign  all  my  right,  title  and  interest  in  and  to  the  within 
contract  to  C.  E.  Archer.  A.  H.  Gregg,"  and  then  and 
there  delivered  the  same  to  plaintiff.  It  appears  from  the 
testimony  adduced  at  the  trial  that  prior  to  the  assignment 
of  the  contract  so  made  by  Gregg,  plaintiff  proposed  to  pur- 
chase the  property  from  respondent  and  was  told  by  her  that 
she  could  not  sell  it  to  him,  for  the  reason  that  she  had  given 
'*an  option  or  contract  on  the  land"  to  Gregg,  which  was  to 
run  ninety  days  from  January  19,  1909,  and  that  if  he  would 
acquire  such  option  she  would  sell  him  the  land.  Plaintiff 
went  to  Gregg  and  procured  an  assignment  of  the  contract, 
agreeing  to  pay  him  therefor  $500,  $100  of  which  was  paid  in 
cash.  He  then  notified  respondent  that  he  had,  by  assignment, 
acquired  the  contract  from  Gregg  and  desired  to  complete  the 
purchase,  made  a  tender  to  her  of  $3,500,  the  purchase  price 
therein  named,  and  demanded  a  deed  therefor  in  accordance 
with  the  terms  of  the  contract,  which  she  refused  to  make. 

Appellant  contends  that  the  contract  made  between  re- 
spondent and  defendant  Gregg  should  be  interpreted  as  an 
agreement  on  the  part  of  respondent,  not  only  authorizing 
Gregg  to  contract  in  her  name  for  a  sale  of  the  land,  but 
binding  herself  to  sell  and  convey  the  property  to  Gregg  him- 
self, for  the  price  and  upon  the  terms  specified  therein.  The 
question,  therefore,  is  the  interpretation  to  be  placed  upon 
the  agreement. 

The  contract  must  be  considered  as  a  whole  so  as  to  give 
effect  to  every  part  thereof.  (Civ.  Code,  sec.  1641.)  So  con- 
sidered, some  effect  must  be  given  to  the  provision  whereby 
Lewis  covenants  that  she  will  **deed  to  them,  or  anyone  named 
by  ikem,  said  described  property  on  complying  with  above 
stated  terms."  Gregg  was  the  only  person  authorized  to 
make  the  sale;  hence,  notwithstanding  the  use  of  the  plural 
form  of  pronoun,  the  word  **them"  must  have  been  intended 
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to  refer  to  Gregg,  to  whom,  or  to  anyone  named  by  him,  she 
agreed  to  convey  the  property  at  any  time  within  ninety  days 
from  January  19,  1909,  upon  the  payment  of  the  sum  of 
$3,500.  Moreover,  it  conclusively  appears  from  the  evidence 
that  both  Gregg  and  respondent  herself  construed  the  agree- 
ment as  constituting  an  option  to  purchase  the  property  given 
Gregg  for  an  expressed  consideration.  Plaintiff  testifies  that 
she  told  him  ''she  had  given  an  option  or  contract  on  that 
land  to  A.  H.  Gregg,"  for  which  reason  she  could  not  sell  the 
land  unless  plaintiff  ''procured  that  option";  and,  further, 
"she  told  me  that  if  I  acquired  that  option  that  she  would 
sell  me  the  land."  Gregg,  by  making  the  assignment,  as  well 
as  by  orally  naming  plaintiff  as  a  purchaser  ready  and  willing 
to  consummate  the  deal,  brought  plaintiff  directly  within  the 
provision  whereby  Lewis  agreed  to  deed  the  properly  to  "any- 
one named  by  them" — that  is,  by  Gregg.  Even  if  the  con- 
tract should  be  deemed  ambiguous  or  uncertain,  it  should,  un- 
der the  provisions  of  section  1654,  Civil  Code,  be  interpreted 
most  strongly  against  defendant  Lewis.  Applying  this  rule  of 
interpretation,  in  connection  with  the  fact  that  the  contract 
was  made  for  a  valuable  consideration  expressed  therein  and 
the  sale,  if  made,  was  to  be  free  of  any  charge  for  commis- 
sions, together  with  the  declarations  of  Mrs.  Lewis  to  the  effect 
that  by  the  terms  of  the  instrument  she  had  given  to  Gregg 
a  ninety-day  option  or  contract  upon  the  land,  leaves  no  doubt 
in  our  minds  as  to  the  intent  of  the  parties  in  executing  the 
instrument.  Indeed,  considering  the  contract  as  a  whole,  it 
suflSeiently  and  clearly  appears  therefrom  that  Mrs.  Lewis 
desired  to  sell  the  property  within  ninety  days  for  $3,500,  net 
cash;  and  with  this  end  in  view  gave  to  Gregg  the  contract 
whereby  she  authorized  him  to  execute  in  her  name  a  contract 
for  such  sale,  and,  in  addition  thereto,  agreed  not  only  to  deed 
the  property  pursuant  to  the  terms  of  any  contract  which  he 
might  make  for  her,  but  also  agreed,  upon  the  performance 
of  the  conditions  of  the  contract,  to  deed  the  same  to  him,  or 
to  any  person  whom  he  might  designate  as  such  purchaser. 
He  not  only  assigned  this  option,  but  designated  and  named 
plaintiff  as  a  purchaser  ready,  willing  and  able  to  make  the 
purchase,  and  who  within  ninety  days  tendered  the  amount 
and  demanded  a  deed  in  consummation  of  the  contract 
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In  our  judgment,  the  learned  trial  judge  erred  in  granting 
the  motion  for  nonsuit,  and  the  judgment  is,  therefore,  re- 
versed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  19,  1912. 


[CiT.  No.  1089.    Second  Appellate  Distriet.— May  20,  1912.] 

ADDIB  P.  MORISON,  Appellant,  v.  FRED  G.  WEIK  and 
ANNA  ILMER  WEIK,  Respondents. 

AcnoN  TO  Set  Aside  Alleged  Forged  Deed — Evidence — Loss  of  Deed 
— Secondary  Evidence  of  Genuine  Signature. — In  an  action  to 
■et  aside  a  deed  on  the  ground  that  the  signature  of  plaintiff  has 
been  forged,  to  which  the  plaintiff  testified  in  the  absence  of  the 
deed,  it  was  not  error  to  permit  the  defendants  to  introduce  sec- 
ondary evidence  to  prove  that  the  signature  of  the  plaintiff  thereto 
was  genuine,  where  the  loss  of  the  deed  was  sufficiently  established 
to  justify  such  proof,  without  the  production  of  the  deed.  In  such 
ease,  the  question  is  not  one  of  contents,  which  were  not  disputed, 
but  only  of  the  genuineness  of  the  signature  in  controversy. 

iDb — Evidence  Tending  to  Show  Good  Faith  of  Defendants — Offei 
TO  Exhibit  Deed  to  Plaintiff's  Attorney  Before  Loss. — The  fact 
that  the  deed,  prior  to  its  loss,  was  tendered  to  plaintiff's  attorney 
for  his  inspection  of  the  plaintiff's  signature  thereto,  and  that  h« 
refused  to  accept  the  same  for  inspection  or  to  examine  the  signature, 
negatives  any  suspicion  that  might  arise  from  withholding  the  deed 
claimed  to  be  lost. 

Id. — Sufficiency  of  Preliminary  Proof  of  Loss — Discretion  of  Trial 
Judge — Review  upon  Appeal. — It  is  sufficient  that  the  preliminary 
proof  of  loss  satisfied  the  mind  of  the  court  that  the  instrument 
was  unintentionally  mislaid  or  lost,  and  that  after  diligent  search 
therefor  it  could  not  be  found.  Such  preliminary  proof  is  left  to 
the  discretion  of  the  trial  judge,  and  unless  manifestly  insufficient 
to  warrant  the  introduction  of  secondary  evidence,  hia  ruling  will 
not  be  disturbed  upon  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
W.  M.  Conley,  Judge  Presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  H.  Mattingly,  for  Appellant. 

Louis  Luckel,  and  Hahn  &  Hahn,  for  Respondents. 

SHAW,  J. — ^Action  to  have  a  certain  deed,  which  purported 
to  have  been  made  by  plaintiff  to  defendant  Anna  Ilmer 
Weik,  canceled  and  annulled  upon  the  ground  that  the  signa- 
ture thereto  had  been  forged  by  defendants.  The  court  upon 
ample  evidence  found  that  the  instrument  had  been  duly 
signed  and  executed  by  plaintiff,  and  accordingly  gave  judg- 
ment for  defendants,  from  which,  and  an  order  denying  her 
motion  for  a  new  trial,  plaintiff  appeals. 

The  sole  alleged  error  upon  which  appellant  bases  her 
claim  for  reversal  is  that  the  court,  over  plaintiff's  objection, 
permitted  the  introduction  of  evidence  on  behalf  of  defend- 
ants tending  to  show  that  plaintiff  signed  and  executed  the 
deed,  which  defendants  were,  by  reason  of  the  loss  thereof, 
unable  to  produce  in  court.  Plaintiff  testified  that  she  did 
not  sign  the  deed,  and  now  on  appeal  contends  that  defend- 
ants should  not  have  been  permitted  to  prove  the  contrary, 
since  they  did  not  produce  the  deed,  nor  offer  suflScient  proof 
of  its  loss.  The  question  at  issue,  however,  was  not  the  con- 
tents of  the  instrument,  which,  it  was  conceded  by  the  com- 
plaint, purported  to  be  a  conveyance  of  the  property  described 
therein,  but  whether  the  name  of  plaintiff  attached  thereto 
was  in  fact  her  genuine  signature.  While  the  production  of 
the  alleged  forged  signature  would  have  afforded  opportunity 
for  its  inspection  and  comparison  with  admitted  genuine 
signatures  of  plaintiff,  thus  aiding  in  the  determination  of  the 
question  at  issue,  the  want  of  such  production  constituted  no 
ground  for  the  exclusion  of  evidence  touching  the  fact  in  con- 
troversy, upon  the  ground  that  it  was  secondary  in  character, 
and  hence  not  admissible  until  the  loss  of  the  deed  was  shown. 
Moreover,  conceding  that  the  testimony  offered,  and  to  the 
introduction  of  which  plaintiff  objected,  was  competent  only 
upon  proof  of  the  loss  of  the  instrument,  we  think  the  evi- 
dence clearly  and  sufficiently  established  such  fact.  The  evi- 
dence shows  that  subsequent  to  the  bringing  of  the  suit  accus- 
ing defendants  of  the  forgery,  one  of  them,  Fred  Q.  Weik, 
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had  the  deed  in  his  possession,  and,  accompanied  by  his 
attorney,  went  to  the  office  of  plaintiff's  attorney,  to  whom  he 
exhibited  the  deed  and  tendered  it  to  him  for  inspection. 
Upon  the  latter  refusing  to  accept  it  or  look  at  it,  the  same 
was  returned  to  the  office  of  his  attorney.  Thereafter  de- 
fendant obtained  it  to  show  to  some  of  his  friends  and  again 
returned  it  to  the  office  of  his  attorney.  It  appears  that  both 
said  defendant  and  his  attorney  made  diligent  search  and 
effort,  but  without  success,  to  find  the  deed.  The  fact  that 
the  deed  was  tendered  to  plaintiff's  attorney  for  inspection 
negatives  any  suspicion  that  might  otherwise  arise  from  with- 
holding it.  Without  entering  upon  a  full  discussion  of  the 
evidence,  suffice  it  to  say  that  it  was  sufficient  to  satisfy  the 
mind  of  the  court  that  the  instniment  was  unintentionally 
mislaid  or  lost,  and  that  after  a  diligent  search  made  there- 
for it  could  not  be  found.  Such  preliminary  proof  is  left 
to  the  discretion  of  the  trial  judge,  and  unless  manifestly  in- 
sufficient to  warrant  the  introduction  of  secondary  evidence, 
his  ruling  will  not  be  disturbed  on  appeal.  {Kenniff  v.  Caul- 
fidd,  140  Cal.  35,  [73  Pac.  802].) 
The  judgment  and  order  appealed  from  are  affirmed, 

Allen,  P.  J.,  and  James,  J.,  concurred. 


[C!t.  No.  958.    First  AppeUate  District.— May  20,  1912.] 

WM.  H.  ALMON,  Petitioner-Appellant,  v.  P.  H.  McEVOT, 
JAMBS  T.  CASEY,  JOS.  FRANCIS,  D.  E.  BLACK- 
MANN  and  J.  H.  COLEMAN,  as  Members  of  the  Board  of 
Supervisors  of  San  Mateo  County,  Respondents. 

Blbctions — Justices  or  thi  Peace — Hioht  or  Township  to  Two  Jus- 
tices— Election  or  One — ^Minoritt  Candidate  not  Entitled  to 
Mandamus  ros  Gebtitioats. — Although  a  township,  at  the  time  of 
the  eleetioB  of  one  juBtiee  of  the  peace,  was  entitled  to  two  jostices 
of  the  peace,  yet  where  it  appears  that  the  election  was  held 
for  only  one  jnstiee  of  the  peace,  and  that  the  rotors  cast  their 
ballots  for  only  one  candidate  each,  the  minority  candidate  is  not 
entitled  to  a  writ  of  mandate  to  compel  the  board  of  supervisors 
•f  the  county  to  issue  to  him  a  certificate  of  election,  as  a  second 
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jastice  of  the  peace  of  the  township.     In  such  case,  there  wai  a 
failure  to  choose  the  second  justice. 

Id. — Right  of  Yotebs  to  Elect  Two  Justices  BxaABDLxss  of  Procla- 
mation— Statutory  Notice. — If  the  electors  of  the  township  had 
in  fact  voted  for  two  justices  of  the  peace  at  the  election  in  ques- 
tion, two  should  have  been  declared  elected,  even  though  the  procla- 
mation of  the  board  of  supervisors  called  for  the  election  of  but 
one.  In  such  case,  the  statute  gives  notice  of  the  time  and  place 
of  the  election  and  the  officers  to  be  elected,  and  the  voters  have 
a  right  to  take  notice  of  the  law,  and  deposit  their  ballots  at  the 
time  and  place  prescribed,  notwithstanding  that  the  officer  whose 
duty  it  was  to  give  notice  of  the  election  fails  in  that  datj. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County  dismissing  a  petition  for  a  writ  of  mandate. 
M.  T.  Dooling,  Judge  Presiding. 

The  facta  are  stated  in  the  opinion  of  the  court. 

J.  L.  &  P.  B.   Nagle,  for  Appellant. 

Franklin  Swart,  District  Attorney,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  dia- 
missing  a  petition  for  a  writ  of  mandate  to  compel  respond- 
ents, as  members  of  the  board  of  supervisors,  to  issue  a  cer- 
tificate of  election  to  the  petitioner,  who  claims  that  he  was 
elected  to  the  office  of  justice  of  the  peace  of  township  num- 
ber 1  of  San  Mateo  county. 

The  petition  alleges  facts  which  show  that  township  No.  1 
of  San  Mateo  county  was,  prior  to  the  amendment  of  1911 
to  section  4014  of  the  Political  Code,  [Stats.  1911,  p.  12],  en- 
titled to  two  justices  of  the  peace.  It  also  states  that  at  an 
election  held  in  November,  1910,  the  petitioner  was  a  candidate 
for  that  office,  and  received  next  to  the  highest  vote  therefor. 
It  further  sets  forth  that  respondents,  contrary  to  the  rights 
of  the  petitioner,  refused  to  declare  him  elected ;  consequently 
he  prays  for  a  writ  of  mandate  to  compel  them  to  do  so. 

To  this  petition  respondents  demurred,  and  the  trial  court 
sustained  the  demurrer,  and  judgment  was  entered  dismissing 
the  petition  and  awarding  respondents  their  costs.  The  ap- 
peal is  from  such  judgment. 


Digitized  by 


Google 


May,  1912.]  Almon  v.  McEvoy.  U3 

If  the  electors  of  township  No.  1  had  voted  for  two  justices 
of  the  peace  at  the  election  in  November,  1910,  doubtless  two 
should  have  been  declared  elected,  even  if  the  proclamation 
of  the  board  of  supervisors  called  for  the  election  of  but  one. 
In  such  a  case,  say  the  authorities,  the  statute  gives  notice  of 
the  time  and  place  of  election,  and  the  officers  to  be  elected, 
and  the  voters  have  a  right  to  take  notice  of  the  law  and  de- 
posit their  ballots  at  the  time  and  place  prescribed,  notwith- 
standing that  the  officer,  whose  duty  it  was  to  give  the  notice 
of  the  election,  fails  in  that  duty.  (People  v.  Brenham,  3 
Cal.  487;  Sanchez  v.  Fordyce,  141  Cal.  430,  [75  Pac.  56]; 
Cooley  on  Constitutional  Limitations,  6th  ed.,  759.) 

Here  it  not  only  appears  that  the  election  was  held  for  the 
purpose  of  electing  only  one  justice  of  the  peace,  but  also 
that  only  one  in  fact  was  voted  for.  Apparently  the  election 
for  the  office  of  justice  of  the  peace  in  said  township  was  a 
contest  between  the  petitioner  and  another  candidate  for  but 
one  place ;  under  which  circumstance,  of  course,  it  cannot  be 
held  that  the  petitioner,  having  received  a  less  number  of  votes 
than  his  opponent,  is  entitled  to  the  relief  demanded.  (Oray 
V.  Mullins,  15  Cal.  App.  118,  [113  Pac.  694] ;  People  etc.  v. 
Board  of  Canvassers  of  Kent  Co,,  11  Mich.  111.)  While  what 
was  said  in  the  first  of  these  cases  in  line  with  the  position 
here  adopted  was  unnecessary  for  a  decision  therein,  still  we 
think  it  was  sound,  and  we  now  approve  it.  In  the  other 
case,  under  a  law  authorizing  the  election  of  two  commis- 
sioners, an  election  was  held  and  conducted  in  all  respects 
as  if  only  one  was  to  be  chosen,  and  each  elector  voted  for 
but  one  of  tivo  opposing  candidates.  In  that  case  it  was  held 
that  only  the  one  receiving  the  highest  number  of  votes  was 
elected,  and  that  as  to  the  other  office  of  commissioner  there 
was  a  failure  to  choose,  the  court  observing:  **The  ballots 
show  that  in  no  single  instance  did  any  person  vote  for  more 
than  one  candidate.  This  being  the  case,  it  would  be  absurd 
to  assume  that  an  election  was  held  to  fill  more  than  one 
office." 

The  judgment  is  affirmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 
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[dr.  No.  966.    First  Appellate  Distriet.— May  81,  1912.] 

JOSEPH  R.   GUTHRIE,   Respondent,  v.  JAMES   H. 
CARNEY,  Appellant. 

Action  fob  Conversion  Against  Constable — Seizure  and  Sale  op 
Wines  and  Liquors — Prior  Transfer  from  Debtor — Insufficient 
Change  of  Possession. — In  an  action  for  damages  against  a  con- 
stable for  the  alleged  conversion  of  plaintiff's  property,  consisting 
of  a  stock  of  wines  and  liquors,  bj  seizure  and  sale  thereof  under 
execution  against  the  vendor  of  plaintiff  as  debtor,  under  whom 
plaintiff  claims  a  prior  transfer,  it  is  held  that  such  prior  transfer 
cannot  sustain  recovery  when  not  accompanied  by  an  immediate 
delivery  nor  followed  by  an  actual  and  continued  change  of  posses- 
sion, as  required  by  section  3440  of  the  Civil  Code,  to  render  it 
valid  against  the  creditors  of  the  vendor. 

Id. — Property  Susceptible  of  Actual  Deuvsbt — Constructivk  De- 
livery AND  Change  of  Possession  Insufficient. — The  property 
in  question  being  susceptible  of  an  immediate  delivery  and  an  ac- 
tual and  continued  change  of  possession,  facts  showing  a  constructive 
delivery  and  a  constructive  change  of  possession  are  insufficient. 
A  constructive  delivery  and  change  of  possession  only  applies  where 
property  is  incapable  of  actual  delivery. 

Id. — Effect  of  Recordation  of  Bill  of  Sai^e. — Whatever  effect  the 
recordation  of  a  bill  of  sale  may  have  in  an  action  between  parties 
involving  a  dispute  as  to  the  title  of  property  claimed  to  have  been 
■old,  in  the  present  action  it  is  of  no  consequence  in  the  determina- 
tion of  the  question  as  to  whether  there  was  an  immediate  delivery 
and  an  actual  change  of  possession  of  the  property  here  involved, 
whether  the  bill  of  sale  was  recorded  at  the  time  of  the  alleged  sale. 

Id, — Delivery  of  Key  to  Barn  in  Which  Property  was  Stored — Con- 
structive Delivery  not  "Actual." — The  delivery  of  the  key  to 
the  barn  in  which  the  stock  of  wines  and  liquors  was  stored  at  the 
time  of  the  execution  and  recording  of  the  bill  of  sale  did  not 
of  itself  constitute  an  actual  delivery.  Viewed  in  its  most  favorable 
aspect  this  circumstance  was  merely  evidence  of  a  constructive  de- 
livery and  possession,  whereas  the  law  requires,  in  every  case  where 
the  situation  and  nature  of  the  property  render  it  possible,  that 
the  change  of  possession  must  be  visible,  apparent  and  "actual." 
The  word  "actual,"  as  used  in  section  3440  of  the  Civil  Code,  means, 
"existing  in  act,  and  truly  and  absolutely  so;  really  acted  or  act- 
ing;  carried  out;  opposed  to  potential,  visual  or  theoretical." 

Id. — Subsequent  Actual  Pointing  Out  of  Property — Immediate  De- 
livery Essential. — If  it  be  conceded  that  the  subsequent  actual 
pointing  out  of  the  property  ten  days  after  the  sale,  under  the  cir- 
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eumatances  then  and  previoaslj  existing,  eonstituted  a  sufficient  de- 
liyezy  and  change  of  possession  at  that  time,  yet  such  oircumstances 
are  absolutely  opposed  to  the  claim  that  an  immediate  delivery  of 
possession  followed  the  sale,  which  is  imperatively  necessary  under 
the  statute,  in  order  to  constitute  a  sale  which  would  be  valid  and 
protected  from  the  claims  of  creditors,  even  though  the  creditors 
had  acquired  no  rights  by  attachment  or  execution  prior  to  a  de- 
livery which  did  not  immediately  follow  the  sale. 
In.— Naturb  of  "Immediate  Deuvert" — Circumstances   and  Chab- 

ACTBB  OF  PeOPERTY  TO  BE   CONSIDERED — ^WlNES   AND   LiQUORS. — The 

term  "immediate  delivery,"  as  used  in  the  statute,  does  not  mean 
a  delivery  instanter,  but  imports  that  it  must  be  within  a  reasonable 
time  or  so  soon  after  the  sale  as  is  practicable.  In  determining  what 
is  a  reasonable  time  the  nature  and  character  of  the  property  and 
an  the  circumstances  of  the  transaction  must  be  considered.  Since, 
in  the  present  case,  the  property  consists  wholly  of  wines  and  liquors, 
some  of  which  is  in  barrels,  some  in  demijohns,  and  the  rest  in 
bottles,  there  is  no  apparent  reason  why  the  plaintiff  could  not 
have  taken  actual  possession  of  the  property  at  the  time  of  or 
immediately  following  the  sale. 

Tn.— JNrOEMATION  OF  CHANGE  OF  OWNERSHIP  TO  OWNER  OF  BaRN — DE- 
LIVERY NOT  Shown — Self-serving  Declaration. — The  fact  that 
when  the  goods  were  pointed  out  ten  days  after  the  sale,  the  owner 
of  the  barn  was  informed  that  the  plaintiff  was  the  owner  of  the 
property,  was  of  no  importance  in  determining  the  question  whether 
there  had  been  a  valid  sale  as  against  the  creditors  of  the  plaintiff's 
assignor.  Verbal  or  written  notice  of  a  sale  of  personal  property, 
unaccompanied  by  any  change  in  the  status  of  the  property,  is  not 
a  delivery  of  possession;  and  the  plaintiff's  assertion  that  he  had 
purchased  the  property  was  a  self-serving  declaration  which  could 
not  tend  to  prove  a  delivery. 

Id.— Finding  of  Valid  Sale  Against  Evidence — ^Erroneous  Finding 
Encouraged  by  Error  in  Instructions. — It  is  held  that  the  find- 
ing of  the  jury  that  the  sale  was  accompanied  by  an  immediate  de- 
livery and  an  actual  and  continued  change  of  possession,  as  required 
by  section  3440  of  the  Civil  Code,  is  against  the  evidence;  and  that 
such  erroneous  finding  was  encouraged  by  erroneous  instructions: 
(1)  That  if  the  property  was  so  situated  that  the  vendee  was  en- 
titled to  and  could  rightfully  take  possession  of  it  at  his  pleasure, 
he  is  considered  as  having  received  it,  and  that  it  was  not  neces- 
sary under  the  law  and  the  circumstances  of  this  case  that  he 
should  actually  take  the  property  into  his  possession;  (2)  That 
when  a  valuable  consideration  is  paid  for  the  purchase  of  property, 
the  purchase  is  presumed  to  be  in  good  faith;  (3)  That  fraud  is 
never  presumed  but  must  be  affirmatively  proved  by  the  party  al- 
leging the  same.  It  is  held  that  such  instructions  are  inconsistent 
19  Cal.  App.— 10 
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with  the  statutory  presumption  of  fraud  arising  under  section  8440 
of  the  Civil  Code. 

Id. — Burden  of  Proof  in  Relation  to  Presumption  of  Fraud. — ^While 
ordinarilj  the  burden  of  proof,  when  not  shifted  bj  statute,  is  on 
the  party  assailing  a  transfer  on  the  ground  of  fraud,  yet  where, 
as  here,  facts  appear  which  prima  facie  create  a  statutory  presump- 
tion of  fraud  as  to  the  creditors  of  the  vendor,  the  burden  of  proof 
not  only  shifts  to  the  party  cla^'ming  under  the  vendor,  but  the  pre- 
sumption, if  established,  renders  the  transaction  absolutely  void 
under  the  statute. 

Id. — Substantially  Conflictino  Instructions  Requiring  Reversal. — 
Where  the  instructions  given  were  substantially  conflicting,  so  that 
correct  instructions  are  in  direct  conflict  with  other  instructions 
given,  so  as  to  render  the  charge  of  the  court  in  its  entirety  so 
hopelessly  contradictory  and  inconsistent  in  the  application  of  the 
law  to  the  vital  issues  of  the  case  as  to  make  it  impossible  to  deter- 
mine which  of  the  trial  court's  views  of  the  law  the  jury  adopted  as 
the  basis  for  this  verdict,  such  conflicting  instructions  require  a  re- 
versal, since  a  material  error  in  any  of  them  must  be  deemed 
prejudicial. 

Id. — ^Error  in  Evidence — Collateral  Attack  on  Judgment  and  Ei.*- 
CUTiON. — Where  the  judgment  and  execution  under  which  the  prop- 
erty was  sold  by  the  defendant  constable  had  been  introdueed 
in  evidence  to  justify  the  sale  thereunder,  it  was  error  to  admit 
the  testimony  of  witnesses,  for  the  purpose  of  impeaching  coHater- 
ally  the  judgment  and  execution  which  were  prima  facie  valid,  by 
showing  that  the  plaintiff  in  execution  was  not  a  creditor  of  the 
execution  debtors  when  the  judgment  was  rendered  and  the  exeen- 
tion  was  issued. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County,  and  from  an  order  denying  a  new  triaL  Lucas 
F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Benjamin  E.  Knight,  for  Appellant. 

Netherton  &  Torchiana,  for  Respondent. 

LENNON,  P.  J. — In  this  action  the  plaintiff  recovered  a 
judgment  against  the  defendant  in  the  sum  of  $600,  as  dam- 
ages for  the  alleged  conversion  of  personal  property  which 
the  defendant,  as  constable  of  Santa  Cruz  township,  took  into 
his  possession  and  sold  at  public  auction  under  and  by  virtue 
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of  a  writ  of  execution  issued  out  of  the  justice's  court  of  said 
township,  in  an  action  therein  pending  wherein  O.  A.  Deiter 
was  plaintiff  and  the  firm  of  Hedgpeth  Bros,  was  defendant. 

The  present  case  was  tried  by  the  court  with  a  jury,  and 
verdict  rendered  in  favor  of  the  plaintiff. 

From  the  judgment  entered  thereon,  and  from  an  order 
denying  a  new  trial,  the  defendant  has  appealed  upon  the 
judgment-roll  and  a  statement  of  the  case,  which  purports  to 
contain  all  of  the  evidence  and  proceedings  had  and  taken 
upon  the  trial  in  the  lower  court. 

The  plaintiff's  complaint  is  in  the  usual  and  ordinary  form 
of  actions  in  conversion.  Defendant's  answer  denied  plain- 
tiff's ownership  of  the  property  claimed  to  have  been  con- 
verted, and  alleged  ownership  in  the  copartnership  consist- 
ing of  M.  Hedgpeth  and  N.  Hedgpeth.  As  a  further  defense 
to  the  action  defendant  pleaded  that,  with  intent  to  cheat 
and  defraud  one  G.  A.  Deiter,  a  creditor  of  Hedgpeth  Bros., 
and  while  an  action  brought  by  Deiter  was  pending  in  the 
justice's  court,  the  Hedgpeths  pretended  to  sell  to  Guthrie, 
the  plaintiff  here,  the  property  in  question,  which  consisted 
of  a  small  stock  of  wines  and  liquors.  In  his  answer  the  de- 
fendant further  averred  that  the  pretended  sale  was  not  ac- 
companied by  an  immediate  delivery  nor  followed  by  an  ac- 
tual and  continued  change  of  possession  of  the  property. 

The  facta  of  the  case  upon  which  the  verdict  and  judgment 
were  founded  are,  in  their  essential  features,  practically  with- 
out conflict,  and  in  substance  are  as  follows: 

In  the  month  of  November,  1907,  and  for  some  time  prior 
thereto,  Hedgpeth  Bros,  were  engaged  in  carrying  on  the 
hotel  and  saloon  business  of  the  ** Pacific  Ocean  House,"  in 
the  city  of  Santa  Cruz.  On  November  3,  1907,  the  hotel  and 
bar  were  destroyed  by  fire.  At  the  time  of  the  fire  Hedgpeth 
Bros,  were  indebted  to  numerous  creditors ;  and  immediately 
after  the  fire  they  made  an  assignment  to  their  creditors, 
among  whom  were  Guthrie,  the  plaintiff  in  this  action,  and 
Deiter,  the  plaintiff  in  the  justice's  court  action,  out  of  which 
issued  the  writ  of  execution  hereinbefore  referred  to.  Before 
any  settlement  with  the  creditors  of  Hedgpeth  Bros,  had  been 
actually  consummated  the  trustees  appointed  by  the  creditors, 
in  disposing  of  the  assigned  assets  of  Hedgpeth  Bros.,  resold 
to  them  for  the  sum  of  $100  the  entire  stock  of  wines  and 
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liquors  in  question.  Some  time  thereafter  Hedgpeth  Bros, 
moved  the  stock  of  wines  and  liquors  from  the  cellar  of  the 
Pacific  Ocean  House,  where  they  had  remained  since  the  fire, 
to  a  bam  situated  immediately  in  the  rear  of  and  appurtenant 
to  the  Metropole  Hotel  in  the  city  of  Santa  Cruz,  which  hotel 
was  also  conducted  by  Hedgpeth  Bros. 

On  November  17, 1907,  which  was  after  the  fire  and  after  a 
settlement  with  the  creditors  of  Hedgpeth  Bros,  had  been 
made,  the  plaintiff  Outhrie  loaned  them  the  sum  of  $300  on 
an  unsecured  promissory  note;  and  on  March  26, 1908,  Guthrie 
entered  into  an  agreement  with  Hedgpeth  Bros,  to  buy  the 
stock  of  wines  and  liquors  for  the  sum  of  $600.  In  payment 
therefor  the  promissory  note  previously  executed  by  Hedg- 
peth Bros,  was  canceled  and  returned.  The  balance  of  the 
purchase  price  was  to  be  paid  in  cash,  but  no  time  was 
specified  within  which  it  was  to  be  paid.  However,  $150  in 
cash  was  paid  on  April  23,  1908,  and  on  May  23,  1908,  the 
remaining  $150  was  paid  in  cash.  At  the  time  of  the  alleged 
snle  to  Guthrie  and  before  a  cash  payment  had  been  made  by 
him  Hedgpeth  Bros,  executed  a  bill  of  sale  of  the  stock  of 
wines  and  liquors  to  Outhrie,  which  was  recorded  shortly 
thereafter.  Simultaneously  with  the  execution  of  the  bill  of 
sale  Hedgpeth  Bros,  delivered  to  plaintiff  the  key  to  the 
bam  in  which  the  property  was  stored.  Ten  days  thereafter 
Hedgpeth  Bros,  took  Guthrie  to  the  bam  where  the  property 
was  stored,  and  pointed  it  out.  An  inventory  of  the  property 
was  not  attached  to  the  bill  of  sale,  and  Guthrie  did  not  at 
the  time  the  property  was  shown  to  him,  or  at  any  other 
time  prior  to  the  levy  of  the  execution,  make  an  inventory  of 
the  same.  Mr.  Rhein,  the  owner  of  the  Hotel  Metropole 
building  and  of  the  barn  appurtenant  thereto,  was  present 
when  Hedgpeth  Bros,  and  Guthrie  visited  the  barn  to  view 
the  property;  and  upon  that  occasion  Rhein  was  informed 
by  Guthrie  that  he  had  purchased  the  property  from  Hedg- 
peth Bros,  and  would  thereafter  pay  the  rent  for  the  use 
of  the  barn.  Hedgpeth  Bros.,  however,  had  been  using  the 
barn  free  of  rent,  and  Rhein  consented  that  Guthrie  might 
also  use  it  free  of  rent. 

From  March  26,  1908,  the  date  of  the  allocred  sale  to 
Guthrie,  the  property  remained  in  the  barn  under  tlie  condi- 
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tions  stated  until  it  was  levied  upon  and  sold  by  the  defend- 
ant Carney  on  the  twenty-sixth  day  of  May,  1908. 

Aside  from  receiving  the  keys  to  the  barn  and  viewing  the 
property  ten  days  later,  Guthrie  exercised  no  acts  of  owner- 
ship over  the  property,  and  several  times  after  the  alleged 
sale  Hedgpeth  Bros,  endeavored  to  sell  the  property  to  as 
many  as  four  different  persons  in  Santa  Cruz  and  to  others 
in  Watsonville.  Hedgpeth  Bros.,  however,  claimed  that  in 
offering  the  property  for  sale,  they  were  merely  acting  as  the 
agents  of  Guthrie. 

The  points  urged  by  appellant  for  a  reversal  of  the  judg- 
ment and  order  are  (1)  insufficiency  of  the  evidence  to  justify 
the  verdict  or  support  the  judgment;  (2)  erroneous  instruc- 
tions of  the  trial  court;  and  (3)  error  occurring  at  the  trial 
in  the  admission  of  certain  testimony. 

It  is  appellant's  contention  that  the  evidence  is  insufiQcient 
to  justify  the  verdict  and  support  the  judgment  in  this,  that 
it  affirmatively  appears  that  the  alleged  transfer  was  not 
accompanied  by  an  immediate  and  actual  delivery  of  the  prop- 
erty, nor  followed  by  an  actual  and  continued  change  of 
possession,  as  is  imperatively  required  by  section  «SMO  of  the 
Civil  Code. 

The  finding  of  the  jury,  implied  from  the  verdict,  that  the 
•ale  in  question  was  accompanied  by  an  actual  and  immediate 
delivery  of  the  property,  in  the  sense  contemplated  by  the 
statute,  must  stand  or  fall  upon  the  salient  features  of  the 
transaction,  which  may  be  epitomized  as  follows:  (1)  The 
execution  and  recordation  of  the  bill  of  sale  at  the  time  of 
the  alleged  sale;  (2)  the  delivery,  at  the  time  of  the  execution 
and  recordation  of  the  bill  of  sale  of  the  key  to  the  barn  in 
which  the  property  was  stored;  (3)  that  ten  days  after  the 
execution  of  the  bill  of  sale  and  the  delivery  of  the  key  Hedg- 
peth Bros,  took  Guthrie  to  the  bam  and  pointed  out  the 
property;  and  (4)  that  at  the  time  of  pointing  out  the  prop- 
erty to  Guthrie,  Mr.  Rhein  was  informed  that  Guthrie  was  the 
owner  thereof. 

In  our  opinion  these  facts,  measured  by  the  rule  declared 
in  section  3440  of  the  Civil  Code,  fall  short  of  showing  that 
there  was  an  immediate  delivery  of  the  property  in  contro- 
versy to  the  plaintiff  by  Hedgpeth  Bros.,  or  that  there  was 
an  actual  and  continued  change  of  possession  such  as  the  law 
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demands  in  order  to  validate  a  sale  of  personal  property  as 
against  the  claims  of  creditors. 

In  an  action  between  the  parties  to  a  transaction  involving 
a  dispute  as  to  the  title  to  the  property  claimed  to  have  been 
sold,  the  execution  and  recordation  of  the  bill  of  sale  might 
suflSce  as  prima  facie  proof  of  the  respective  rights  of  the 
parties;  but  in  the  present  action  it  was  of  no  consequence 
in  the  determination  of  the  question  as  to  whether  or  not 
there  was  an  immediate  delivery  and  an  actual  change  of 
possession  of  the  property.  (George  v.  Pierce,  123  Cal.  172, 
[56  Pac.  53].)  The  delivery  of  the  key  to  the  barn  where  the 
property  was  stored  did  not  in  and  of  itself  constitute  an 
actual  delivery.  Viewed  in  its  most  favorable  aspect,  this 
circumstance  was  merely  evidence  of  a  constructive  delivery 
and  possession,  whereas  the  law  requires  in  every  case,  where 
the  situation  and  nature  of  the  property  render  it  possible, 
that  the  change  of  possession  must  be  visible,  apparent  and 
actual,  and  not  merely  constructive.  (Civ.  Code,  sec.  2440; 
Chaffm  V.  Doub,  14  Cal.  384;  Bunting  v.  Saltz,  84  Cal.  168, 
[24  Pac.  167] ;  Sequeira  v.  Collins,  153  Cal.  426,  [95  Pac 
876].) 

The  word  "actual,*'  as  used  in  section  3440  of  the  Civil  Code, 
has  been  defined  to  mean  "existing  in  act,  and  truly  and  ab- 
solutely so;  really  acted  or  acting;  carried  out;  opposed  to 
potential,  possible,  visual  or  theoretical."  {Bunting  v.  Saltz, 
84  Cal.  168,  [24  Pac.  167].) 

Conceding  that  a  mere  pointing  out  of  the  property  in 
conjunction  with  a  previous  constructive  delivery  may,  in  cer- 
tain circumstances,  constitute  a  sufficient  delivery  and  change 
of  possession,  the  undisputed  fact  remains  that  ten  days  at 
least  had  elapsed  between  the  constructive  delivery  and  the 
actual  viewing  of  the  property.  This  fact  in  itself,  under 
all  of  the  circumstances  of  the  present  case,  is  obviously  and 
absolutely  opposed  to  the  claim  that  an  immediate  delivery  of 
possession  followed  the  sale.  Immediate  delivery  was  im- 
peratively necessary  under  the  statute  in  order  to  constitute 
a  sale  which  would  be  valid  in  the  eyes  of  the  law  and  pro- 
tected from  the  claims  of  creditors.  This  is  so,  even  though 
the  creditors  had  acquired  no  rights  by  attachment  or  execu- 
tion previous  to  a  delivery  which  may  have  been  actual  but 
which  did  not  immediately  follow  the  sale.     {Howe  v.  John- 
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son,  107  Cal.  75,  [40  Pac.  42] ;  Buggies  v.  Cannedy,  127  Cal. 
300.  [46  L.  R.  A.  371,  53  Pac.  911,  59  Pac.  827].) 

We  do  not  wish  to  be  understood  as  declaring  that  the 
phrase  "immediate  delivery"  as  used  in  the  statute  means 
delivery  instanter.  Delivery  within  a  reasonable  time,  or  as 
soon  after  the  sale  as  is  practicable,  will  satisfy  the  demand 
of  the  statute;  and  in  determining  what  is  a  reasonable  time 
the  character  of  the  property,  its  situation  and  all  of  the  cir- 
cumstances of  the  transaction  must  be  considered.  (Samuels 
V.  Gorham,  5  Cal.  226 ;  Carpenter  v.  Clark,  2  Nev.  243 ;  Bos- 
ginger  V.  Spangler,  9  Colo.  175.) 

In  the  case  of  Howe  v.  Johnson,  107  Cal.  67,  [40  Pac.  42], 
the  property  in  controversy  was  capable  of  immediate  deliv- 
ery ;  and  in  that  case  it  was  squarely  held  that  a  delivery  of 
the  property  about  two  weeks  after  the  sale  was  not  an  im- 
mediate delivery  as  required  by  section  3440  of  the  Civil  Code, 
and  that,  as  a  consequence,  the  sale  must  be  conclusively  pre- 
sumed to  be  fraudulent  and  void  as  against  the  claims  of  cred- 
itors existing  at  the  time  of  the  sale. 

We  are  not  unmindful  of  the  suggestion  of  counsel  for  the 
plaintiff  that  the  statutory  rule  under  discussion  must  be  rea- 
sonably applied  to  the  facts  of  each  particular  case,  and  that, 
therefore,  the  determination  of  the  question  as  to  whether  or 
not  there  has  been  in  any  given  case  an  immediate  delivery 
and  actual  possession  of  the  thing  sold  depends,  in  a  measure, 
upon  the  character  of  the  thing  sold,  the  nature  of  the  transac- 
tion, the  position  of  the  parties,  and  the  intended  use  of  the 
property.  {Porter  v.  Bucher,  98  Cal.  454,  [33  Pac.  335].) 
Thus  in  cases  where  actual  delivery  and  immediate  pos- 
session are,  by  reason  of  the  peculiar  situation  and  bulky 
nature  of  the  thing  sold,  impossible  by  ordinary  means  and 
methods,  the  strictness  of  the  rule  is  relaxed  to  meet  the  ex- 
igencies of  the  case.  Chaffin  v.  Doub,  supra,  was  such  a  case ; 
and  there  the  court,  in  construing  and  applying  the  rule,  de- 
clared that  "It  may  be  said  in  general  that  a  delivery  must 
be  a  transfer  of  possession  and  control  made  by  the  seller 
with  the  purpose  and  effect  of  putting  the  goods  out  of  his 
hands.  This  is  a  sufficient  delivery,  whatever  its  form. 
Hence  it  may  be  constructive,  as  by  delivering  the  key  of  a 
warehouse,  or  making  an  entry  in  the  books  of  a  warehouse 
keeper,  or  delivery  with  an  indorsement  of  a  bill  of  lading,  or 
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even  a  receipt,  or  without  even  such,  when  the  goods  are  bulky 
and  difficult  of  access,  as  a  quantity  of  lumber  floating  in 
boom,  or  a  mass  of  granite,  or  a  large  stock  of  hay." 

In  the  present  case  the  property  consisted  solely  of  wines 
and  liquors,  some  of  which  was  in  barrels,  some  in  demijohns 
and  the  balance  in  bottles.  There  was  no  apparent  rear.on— 
and  none  has  been  attempted  to  be  shown — why  Guthrie  could 
not  have  taken  actual  possession  of  the  property  at  the  time 
of  or  immediately  following  the  sale.  The  present  case,  there- 
fore, does  not  fall  within  the  category  of  those  cases  wherein 
it  has  been  held  that  an  actual  and  immediate  delivery  is  not 
necessary  where,  by  reason  of  the  situation  of  the  property 
or  its  character,  such  delivery  is  impracticable  or  impossible. 

The  fact  that  Bhein,  the  owner  of  the  barn  in  which  the 
property  was  stored,  had  been  informed  some  ten  days  after 
the  alleged  sale  that  Guthrie  was  then  the  owner  of  the  prop- 
erty, was  of  no  importance  in  determining  whether  or  not 
there  had  been  a  valid  sale  as  against  the  creditors  of  Hedg- 
peth  Bros.  Verbal  or  written  notice  of  a  sale  of  personal 
property  given  to  an  individual  or  to  any  number  of  individ- 
uals unaccompanied  by  an  immediate  and  actual  change  in 
the  status  of  the  property,  is  not  equivalent  to  delivery  of 
possession;  and  Guthrie's  assertion  that  he  had  purchased  the 
property  in  question  was  but  a  mere  conclusion  and  a  self- 
serving  declaration,  which  had  no  legitimate  tendency  to  prove 
a  delivery.  {Sequeria  v.  CoUins,  153  Cal.  426,  [95  Pac.  876] ; 
see  opinion  of  Beatty,  C.  J.,  in  Hunt  v.  Hammel,  142  Cal.  461, 
[76  Pac.  378].) 

In  concluding  this  phase  of  the  case  it  will  suffice  to  say 
that  for  the  reasons  stated  the  facts  hereinbefore  enumerated, 
taken  singly  or  all  together,  were  not,  under  the  particular 
circumstances  of  the  case,  sufficient  to  support  the  finding  of 
the  jury  that  the  alleged  sale  of  the  property  in  question  was 
accompanied  by  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession  within  the  purview  of  the 
statute. 

The  erroneous  finding  of  the  jury  doubtless  was  inspired 
by  the  erroneous  instructions  of  the  trial  court,  wherein  the 
jury  were  in  effect  charged:  (1)  That  if  the  property  was  so 
situated  that  the  vendee  was  entitled  to  and  could  rightfully 
take  possession  of  it  at  bis  pleasure,  he  is  considered  as  hav- 
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ing  actually  received  it,  and  that  it  was  not  necessary,  under 
the  law  and  the  circumstances  of  this  case,  that  he  should 
actually  take  the  property  into  his  possession;  (2)  That  when 
a  valuable  consideration  is  paid  for  the  purchase  of  property 
the  purchase  is  presumed  to  be  in  good  faith;  (3)  That  fraud 
is  never  presumed,  but  must  be  affirmatively  proven  by  the 
party  alleging  the  same. 

The  language  of  the  first  instruction  just  referred  to  is  al- 
most identical  with  that  of  an  instruction  which,  in  the  case 
otPearce  v.  Boggs,  99  Cal.  340,  [33  Pac.  906],  was  held  to  be 
prejudicial  error. 

To  charge  the  jury — as  in  effect  the  trial  court  did  in  the 
present  case — that  the  right  of  the  vendee  to  take  the  prop- 
erty at  his  pleasure  was  the  equivalent  of  an  actual  delivery 
was  held,  in  the  case  last  cited,  to  be  in  direct  conflict  with 
section  3440,  Civil  Code,  for  the  reason  that  **if  the  property 
is  so  situated  that  the  vendee  can  take  possession  thereof  at 
his  pleasure,  his  failure  to  take  such  possession  constitutes  the 
very  fraud  which  the  statute  is  intended  to  prevent,  and  ren- 
ders the  previous  transfer  to  him  void  as  against  the  creditors 
of  his  vendor."     (See,  also,  Hesthal  v.  Myles,  53  Cal.  623.) 

The  averment  of  the  defendant's  answer  that  there  was  no 
immediate  delivery  and  no  actual  and  continued  change  of 
possession  of  the  property  presented  the  paramount  issue  in 
the  present  case.  Notwithstanding  the  presence  of  proof 
which  tended  strongly  to  support  the  averment,  and  bring  the 
facts  of  the  case  within  the  presumption  provided  for  by  sec- 
tion 3440,  Civil  Code,  the  trial  court  charged  the  jury  that 
"Fraud  is  never  to  be  presumed,  but  must  be  affirmatively 
proven  by  the  parties  alleging  the  same.  The  law  presumes 
that  all  men  are  fair  and  honest,  that  their  dealings  are  in 
good  faith  and  without  intention  to  disturb,  cheat,  hinder, 
delay  or  defraud  others.  And  where  a  transaction  called  into 
question  is  equally  capable  of  two  constructions — one  that  it 
is  fair  and  honest,  and  one  that  it  is  dishonest — then  the  law 
is  that  the  fair  and  honest  construction  must  prevail,  and  the 
transaction  called  in  question  must  be  determined  to  be  fair 
and  honest ;  and  in  this  connection  I  instruct  you  that  the  law 
presumes  the  transaction  between  Hedgpeth  Bros,  and  Guth- 
rie to  have  been  fair  and  honest,  and  you  must  so  consider  it 
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until  the  contrary  has  been  proven  by  a  preponderance  of 
evidence." 

The  vice  of  the  quoted  instruction  lies  in  the  fact  that  it 
ignores  the  provisions  of  section  3440,  Civil  Code,  which  in 
effect  declares  that  a  sale  of  personal  property  under  the  cir- 
cumstances therein  enumerated  is  conclusively  presumed  to  be 
fraudulent  and,  therefore,  void  against  those  who  are  the 
creditors  of  the  vendor  while  he  remains  in  possession  of  the 
property. 

Ordinarily,  the  burden  of  proof,  where  it  is  not  shifted  by 
statutory  provisions,  is  on  the  party  assailing  a  transfer  of 
property  upon  the  ground  of  fraud ;  but  where,  as  here,  facts 
appear  which  prima  facie  create  or  tend  to  create  a  statutory 
presumption  of  fraud  as  against  the  vendors'  creditors,  the 
burden  of  proof  not  only  shifts  to  the  party  claiming  under 
the  vendor,  but  the  presumption,  if  established,  renders  the 
transaction  absolutely  void,  under  our  statute. 

While  it  is  true,  generally,  that  fraud  must  be  established 
like  any  other  fact  in  a  case,  and  that  as  a  matter  of  law,  in 
the  absence  of  proof,  it  is  never  to  be  presumed,  nevertheless 
in  actions  of  the  kind  under  consideration,  if  the  facts  ap- 
pearing in  evidence  tend  to  create  the  statutory  presumption 
of  fraud,  this  in  itself  would  be  a  complete  defense  to  the 
action ;  and  of  necessity  the  defendant  here  was  entitled  to 
have  the  jury  fully  and  clearly  instructed  upon  the  law  ap- 
pertaining to  that  phase  of  the  case.  {Cooper  v.  Friedman, 
23  Tex.  Civ.  App.  585,  [57  S.  W.  581].) 

Upon  the  question  of  fraud  the  trial  court  further  charged 
the  jury  that  "when  a  valuable  consideration  is  paid  for  the 
purchase  of  property  the  purchase  is  presumed  to  be  in  good 
faith,"  and  that  before  a  finding  could  be  made  against  the 
plaintiff  in  the  present  case  on  the  question  of  fraud  the  jury 
*'must  be  satisfied  by  a  preponderance  of  the  evidence  not 
only  that  Hedgpeth  Bros,  transferred  the  property  to  plain- 
tiff with  the  intention  to  defraud  their  creditors,  but  that 
plaintiff  himself  either  knew  of  such  intention,  and  was  a 
party  thereto,  or  as  a  reasonable  person  ought  to  have  known 
thereof." 

This  instruction  not  only  eliminates,  but  nullifies,  the  pro- 
visions of  section  3440,  Civil  Code,  and  clearly,  under  the  au- 
thorities cited,  the  giving  of  it  was  prejudicial  error. 
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We  express  no  opinion  as  to  whether  or  not  the  evidence 
upon  the  whole  case,  as  claimed  by  defendant,  shows  that 
Hedgpeth  Bros,  transferred  the  property  in  question  to  the 
plaintiff  in  fraud  of  creditors,  and  that  plaintiff  was  aware  of 
such  intention  and  was  willfully  a  party  thereto.  Assuming, 
however,  that  defendant  failed  in  his  proof  to  support  that 
issue,  still  it  was  the  duty  of  the  jury  to  find  against  the  plain- 
tiff, and  the  trial  court  should  have  so  charged,  if  the  evidence 
was  otherwise  sufficient  to  warrant  a  finding  that  the  transfer 
of  the  property  was  not  accompanied  by  an  immediate  deliv- 
ery and  followed  by  an  actual  and  continued  change  of  pos- 
session. 

The  error  of  these  instructions  was  not  cured  by  anything 
which  the  trial  court  said  elsewhere  in  its  charge  to  the  jury. 
True,  the  trial  court  did  in  another  part  of  its  charge  cor- 
rectly state  the  law  as  applied  to  the  invalidity  of  a  transfer 
of  personal  property  which  was  not  accompanied  by  an  imme- 
diate delivery  nor  followed  by  an  actual  and  continued  change 
of  possession. 

The  charge  of  the  court,  however,  was  in  its  entirety  so 
hopelessly  contradictory  and  inconsistent  in  its  application  of 
the  law  to  the  vital  issues  of  the  case  as  to  make  it  impossible 
to  determine  which  of  the  trial  court's  conflicting  views  of 
the  law  the  jury  adopted  as  the  basis  for  their  verdict. 

For  instance,  in  one  part  of  its  charge  the  trial  court  told 
the  jury  that  the  sale  in  question  was  conclusively  presumed 
to  be  fraudulent  if  it  was  not  followed  by  an  actual  change 
of  possession,  and  that  ''an  actual  change  of  possession  means 
existing  in  fact.  .  .  .  The  word  'actual'  as  used  in  the  law  is 
intended  to  exclude  the  idea  of  a  mere  formal  change  of  pos- 
session. ...  '*  On  the  other  hand,  the  jury  in  a  preceding  in- 
struction were  erroneously  told  that  "if  the  property  was  so 
situated  that  Guthrie  was  entitled  to  and  could  rightfully 
take  possession  of  it  at  his  pleasure,  it  was  not  necessary  un- 
der the  law  that  Guthrie  should  take  the  property  into  his 
possession.  A  delivery  thus  made  will  satisfy  the  require- 
ments of  the  law." 

Clearly,  these  two  instructions  are  irreconcilable  and  con- 
fusing. They  are  fair  examples  of  the  conflict  of  ideas  which 
runs  throughout  the  charge  of  the  court ;  and  doubtless  so  con- 
fused the  jury  that  they  were  unable  from  the  instructions 
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as  a  whole  to  fully,  fairly  and  intelligently  appreciate  and 
apply  the  law  of  the  case. 

It  being  impossible  to  tell  which  of  the  several  conflicting 
instructions  controlled  the  verdict  of  the  jury,  a  material 
error  in  any  one  of  them  must  be  deemed  to  be  prejudicial. 
(Sappenfieid  v.  Main  St.  etc.  R.  R.  Co.,  91  Cal.  48,  [27  Pac. 
590] ;  Stephenson  v.  Southern  Pacific  Co.,  102  Cal.  143,  [34  Pac. 
618,  36  Pac.  407] ;  Rathbun  v.  White,  157  Cal.  248,  [107  Pac. 
S09] ;  Ryan  v.  Oakland  Gas  etc.  Co.,  10  Cal.  App.  484,  [102 
Pac.  558].) 

The  point  is  made  that  the  record  shows  only  the  requested 
instructions  of  the  respective  parties,  and  not  the  charge  of 
the  court  itself.  Because  of  this  it  is  insisted  that  the  record 
does  not  affirmatively  show  all  of  the  instructions  given  by  the 
court,  and  that  therefore  the  error  and  conflict  in  the  re- 
quested instructions  cannot  be  considered. 

The  point  is  without  merit.  Each  of  the  requested  instruc- 
tions was  indorsed  as  ** given"  by  the  trial  judge;  and  al- 
though the  record  does  not  show  an  independent  charge  by 
the  court,  it  is  evident  that  the  court  adopted  the  several  re- 
quested instructions  as  the  law  of  the  case,  and  gave  them 
without  modification  or  reconciliation  as  its  charge  to  the 
jury. 

The  trial  court  erred  in  its  ruling  admitting  in  evidence, 
over  the  objection  of  the  defendant,  the  testimony  of  the  wit- 
nesses Rittenhouse  and  Moore.  The  evident  purpose  of  the 
testimony  was  to  show  that  Deiter  had  made  a  settlement  in 
full  of  his  claims  as  a  creditor  of  Hedgpeth  Bros,  prior  to  the 
rendition  of  the  judgment  in  his  favor  in  the  justice's  court, 
and  therefore  was  not  a  creditor  at  the  time  of  the  levy  of  the 
execution  by  the  defendant  Carney. 

It  does  not  appear  from  the  record  before  us  that  the  sub- 
ject matter  of  Deiter 's  claim,  whether  adjusted  or  not  by 
Messrs.  Rittenhouse  and  Moore,  constituted  the  cause  of  action 
in  the  justice's  court  wherein  Deiter  recovered  a  judgment 
against  Hedgpeth  Bros. ;  and,  therefore,  the  testimony  in  ques- 
tion did  not  show  or  tend  to  show  that  the  claim  sued  on  in 
the  justice's  court  had  been  settled  in  full  prior  to  the  judg- 
ment rendered  therein.  But  apart  from  this,  the  judgment 
and  execution  in  the  justice's  court  action  of  Deiter  v.  Hedg- 
peth Bros,  was  offered  and  admitted  in  evidence  in  the  present 
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ease  without  objection.  The  judgment  and  execution  were 
prima  facte  valid.  The  testimony  of  the  witnesses  Ritten- 
house  and  Moore  was  offered  and  admitted  apparently  for  the 
purpose  of  impeaching  collaterally  the  validity  of  the  jus- 
tice's court  judgment  and  execution.  This  could  not  be  done 
without  violating  the  settled  rules  of  evidence  in  actions  of 
this  character,  and  to  permit  it  was  clearly  error.  {Brush 
V.  Smith,  141  Cal.  466,  [75  Pac.  55] ;  Gregory  v.  Bovier,  77 
Cal.  121,  [19  Pac.  232] ;  Norcross  v.  Nunan,  61  Cal.  642;  2 
Jones  on  Evidence,  1st  ed.,  sec.  601.) 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded  for  a  new  trial. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 


[CiT.  No.  993.    First  Appellate  District.— May  21,  1912.] 

L.  A.  KERN,  Respondent,  v.  SAN  FRANCISCO  COMPANY, 
a  Corporation,  et  al.  Defendants;  A.  B.  McCREERT, 
Appellant. 

Mkchanics'  Likns — ^Destbugtion  of  Completed  Building  bt  Fibs — 
Liens  upon  Land  not  Attachable. — ^Where  a  completed  building 
is  destrojed  bj  fire  before  any  liens  were  filed  thereon,  such  lien 
cannot  attach  npon  the  land,  which  is  a  mere  incident  of  the  build- 
ing, and  if  no  lien  is  or  could  be  acquired  upon  the  building,  none 
is  acquired  npon  the  land.  No  lien  is  acquired  by  the  mere  comple- 
tion of  the  building,  as  such  completion  must  be  followed  bj  the 
filing  of  a  elaim  of  lien  upon  the  building  before  its  destruction, 
else  it  has  no  existence. 

£». — ^Unsupported  Finding — Portion  o»  Building  not  Destroyed. — It 
is  held  that  the  finding  of  the  trial  court  that  a  portion  of  the  front 
of  the  building  was  not  destroyed  is  not  supported  by  the  evidence, 
which  shows  a  total  destruction  of  the  building  by  the  fire  of  April 
18,  1906,  and  wholly  fails  to  support  the  finding. 

1». — Description  o»  Land  Occupied  by  Building — iNsurriciENT  Com 
plaint. — ^Where  the  complaint  to  foreclose  a  lien  upon  the  land 
•n  which  the  building  stood  describes  the  whole  of  the  land  by 
twelve  exterior  dimensions,  and  does  not  allege  that  the  building 
occupied  the  entire  parcel,  or  show  what  portion  thereof  was  covered 
or   occupied    by   the   building,   the   complaint  states   no   cause   of 
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action  for  any  lien  upon  the  land,  in  anj  event,  and  a  finding  fai 
the  language  of  the  complaint  cannot  support  a  judgment  foreclos- 
ing fluch  lien. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  th6 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  H.  McPike,  for  Appellant. 

P.  J.  Kierce,  and  Walter  Christie,  for  Respondent 

HALL,  J. — Plaintiff,  as  assignee  of  Kern  Bros.,  recovered 
judgment  against  appellant,  subjecting  the  land  of  appellant 
to  the  lien  of  Kern  Bros,  as  original  contractors  for  the  con- 
struction of  a  building  for  a  lessee  of  appellant.  The  appeal 
is  from  this  judgment,  and  was  taken  within  thirty  days  after 
the  rendition  and  entry  thereof.  The  building  was  completed 
and  accepted  on  the  eleventh  day  of  April,  1906. 

Appellant,  as  a  special  defense,  pleaded  that  on  the  eigh- 
teenth day  of  April,  1906,  the  said  building  was  totally  de- 
stroyed by  fire  and  earthquake. 

The  claim  of  lien  was  filed  by  plaintiff's  assignors  on  the 
fourth  day  of  June,  1906. 

The  court  found  that  the  building  was  destroyed  by  fire 
on  the  eighteenth  day  of  April,  1906,  ''except  a  portion  of  the 
front  of  the  building  which  still  remains." 

Appellant  attacks  the  sufficiency  of  the  evidence  to  support 
the  finding  to  the  effect  that  a  portion  of  the  front  of  the 
building  was  not  destroyed  and  still  remains. 

The  court  seems  to  have  been  of  the  opinion  that  if  the 
building  was  ever  completed,  the  lien  attached  upon  its  com- 
pletion to  the  land  necessary  for  its  convenient  use  and  occu- 
pation as  it  stood  when  completed,  notwithstanding  that  it 
may  have  been  subsequently  destroyed  before  the  filing  of  a 
claim  of  lien,  for  the  court  found  "That  all  of  said  land  here- 
inbefore described  was  necessary  for  the  convenient  use  and 
occupation  of  the  building  which  was  erected  thereon,  as  here- 
inbefore found,  and  which  was  standing  thereon  at  the  time 
of  the  completion  thereof,"  and  accordingly  gave  judgment 
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for  a  lien  against  the  land  so  found  necessary  for  the  conven- 
ient use  of  the  building  as  it  stood  when  completed. 

This  we  think  to  be  an  incorrect  interpretation  of  the  law. 

The  lien  which  contractors  and  materialmen  acquire  against 
the  land  upon  which  a  building  is  constructed  is  incident  to 
and  grows  out  of  the  lien  upon  the  building  thus  constructed. 
If  no  lien  is  ever  acquired  upon  the  building,  no  lien  is  ac- 
quired upon  the  land.  No  lien  is  acquired  by  the  mere  com- 
pletion of  the  building.  The  completion  of  the  building  must 
be  followed  by  the  filing  of  a  claim  of  lien.  Until  this  is  done, 
no  lien  is  acquired  either  upon  the  building  or  the  land.  If 
the  building  be  destroyed  before  the  filing  of  the  claim  of 
lien,  no  lien  can  be  acquired  upon  such  building,  and  in  con- 
sequence no  lien  can  be  acquired  against  the  land. 

This  is  the  view  of  the  law  taken  in  Humboldt  Lumber  Mill 
Co.  V.  CHsp,  146  Cal.  686,  [106  Am.  St.  Rep.  75,  2  Ann.  Cas. 
811,  81  Pac.  30],  where  the  court  said:  **We  are  of  opinion 
that  under  the  peculiar  language  of  our  mechanic's  lien  law 
the  lien  has  nothing  to  which  it  can  attach  if  filed  after  the 
destruction  of  the  building."  It  is  true  that  in  the  case  just 
cited  the  building  was  destroyed  before  completion;  but  the 
reasoning  of  the  court  is  not  based  upon  that  incident,  and 
the  cases  cited  in  the  decision  with  approval  from  the  state  of 
Pennsylvania,  where  the  statute  is  similar  to  ours,  fully  sup- 
port the  rule  that  the  lien  is  lost,  or  rather  is  never  acquired, 
if  the  building  be  destroyed  before  the  filing  of  the  claim  of 
lien. 

In  Presbyterian  Church  v.  Stettler,  26  Pa.  246,  the  building 
was  completed,  but  was  destroyed  before  the  filing  of  the  lien ; 
and  it  was  held  that  no  lien  was  acquired  upon  the  land. 

The  same  was  true  in  Wigton  &  Brook's  Appeal,  28  Pa.  161. 

In  Coddington  et  al.  v.  Dry  Dock  Co.,  31  N.  J.  L.  477,  it  was 
held  as  to  a  dock:  **It  must  have  stood  on  the  land  when 
first  erected,  and  continued  to  stand  thereon  until  the  lien 
claim  was  filed.'* 

In  Wood  dk  Co,  v.  Wilmington  Conference  Academy,  1 
Marv.  (Del.)  416,  [41  Atl.  89],  it  was  held  that  the  lien  was 
lost  by  the  destruction  of  the  building  after  the  bringing  of 
the  action. 

The  reasoning  of  the  Pennsylvania  cases  above  referred  to 
is  not  only  approved  in  Humboldt  Lumber  Mill  Co,  v.  Crisp, 
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146  Cal.  686,  [106  Am.  St.  Rep.  75,  2  Ann.  Cas.  811,  81  Pac. 
30],  but  it  is  there  said:  "There  are,  however,  stronger  reasons 
to  be  found  in  our  statutes  why  the  lien  should  not  apply  to 
the  land,  the  building  being  destroyed,  than  are  to  be  found 
in  the  statutes  of  any  other  state." 

In  the  ease  at  bar,  if  the  building  was  destroyed  before  any 
claim  of  lien  was  filed  no  lien  was  ever  acquired  upon  the 
land.  *'The  incident  follows  the  principal,  and  not  the  prin- 
cipal the  incident."     (Civ.  Code,  sec.  3540.) 

The  judgment  rendered  by  the  court  in  the  case  at  bar  is 
based  upon  the  theory  that  plaintiff  is  entitled  to  a  lien  upon 
such  land  as  was  necessary  for  the  convenient  use  and  occu- 
pation of  the  building  as  it  stood  when  completed,  althongl 
the  building  was  before  the  filing  of  the  claim  of  lien  de- 
stroyed. As  above  indicated,  this  is  an  erroneous  theory  of 
the  law,  and  the  judgment  is  therefore  erroneous. 

This  brings  us  to  the  consideration  of  the  sufiSciency  of  the 
evidence  to  sustain  that  portion  of  the  finding  to  the  effect 
that  a  portion  of  the  front  of  the  building  was  not  destroyed ; 
for  if  a  portion  of  the  building  remains,  it  may  be  that  plain- 
tiff would  have  a  lien  for  some  portion  of  his  claim  against 
such  portion  and  such  land  as  may  be  necessary  for  its  con- 
venient use.  The  only  evidence  in  the  record  upon  the  sub- 
ject is  that  the  building  '*was  totally  destroyed  through  the 
earthquake  and  fire  ...  on  the  eighteenth  day  of  April, 
1906,"  and  that  "they  were  practically  all  destroyed"  on  the 
eighteenth  day  of  April,  1906,  by  fire  and  earthquake.  There 
is  not  a  word  to  support  the  finding  that  a  portion  of  the  front 
of  the  building  was  not  destroyed. 

The  judgment  must  be  reversed  for  another  reason.  The 
complaint  describes  a  parcel  of  land  upon  which  it  is  alleged 
the  building  was  constructed.  The  boundaries  of  this  one 
parcel  of  land  are  set  forth  in  twelve  calls  of  the  dimensions 
as  follows :  Thirty-nine  feet,  fifty-seven  feet,  one  hundred  and 
eighty-nine  feet,  forty-three  feet,  sixteen  feet,  forty-three  feet, 
two  hundred  and  forty  feet,  one  hundred  and  fifty  feet,  three 
hundred  feet,  seventy-one  feet,  one  hundred  and  eighty-four 
feet,  twenty-two  feet,  finally  closing  at  the  point  of  commence- 
ment. It  does  not  appear  from  the  complaint  that  the  build- 
ing occupied  the  entire  parcel,  nor  does  it  appear  what 
portion  thereof  was  covered  or  occupied  by  the  building.    It 
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is  not  alleged  in  the  complaint  what,  or  that  any,  portion  of 
the  land  is  necessary  for  the  convenient  use  and  occupation 
of  the  building.  There  is  no  allegation  in  the  complaint  upon 
the  subject.  The  finding  on  this  point  is  therefore  not  within 
the  issues,  and  will  therefore  not  support  the  judgment.  In 
other  words,  the  complaint  does  not  state  a  cause  of  action 
against  appellant.  (Oreen  v.  Chandler,  54  Cal.  626;  WiUch 
mette  8.  M.  Co.  v.  Kremer,  94  Cal.  205,  [29  Pac.  633].)^ 
The  judgment  appealed  from  is  reversed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[CSV.  No.  984.    First  Appellate  District.— May  21,  1912.] 

J.  P.  BERNARDO  and  M.  L.  BERNARDO,  Appellants,  ▼. 
FREDERICK  ANTON  SODERMAN,  Respondent. 

COVTBAGT  TO  SELL  LaND— BXSCISSIOM  BY  VENDOR  FOB  DEFAULT  IS  PAY- 
MENTS— Consent  of  Vendee— Recovery  Back  of  Payments — 
Damage  fob  Bbeach  not  Recouped. — ^Where  the  vendor  in  a  eon- 
tzaet  for  the  sale  of  land  elects  to  rescind  the  contract,  and  with 
the  consent  of  the  vendee  does  actnally  rescind  because  of  the  ven- 
dee's default  in  the  prescribed  payments,  if  the  vendor  does  not  seek 
to  recoup  any  actual  damage  for  the  breach  of  the  contract,  the 
vendee  may  recover  back  all  of  the  purchase  money  paid  under  the 
contract.  Upon  the  vendee's  breach,  followed  by  a  mutual  agree- 
ment of  abandonment  and  rescission  of  the  contract,  the  vendee  is 
entitled  to  a  repayment  of  his  money. 

lb. — ^Admission  of  Pleadings — ^Mutual  Rescission — Date  Immaterial 
— SnpuiATED  Facts — ^Possession  of  Vendor — Right  of  Plain- 
tiffs TO  Judgment. — ^Where  the  complaint  alleged  a  mutual  rescis- 
sion on  a  certain  date,  and  defendant  merely  denied  a  mutual 
rescission  on  that  date,  and  alleged  a  rescission  by  himself  for  de- 
fault in  payment  on  a  different  date,  the  date  of  the  mutual  rescis- 
sion is  of  little  or  no  importance,  and  the  plaintiff  was  entitled  to 
Judgment  upon  the  pleadings  for  the  purchase  money  paid.  And 
where,  also,  the  stipulated  facts  based  upon  the  pleadings  conclu- 
sively show  that  the  rescission  was  by  mutual  consent,  and  that 
thereafter  the  vendor  assumed  possession  and  control  of  the  prop- 
erty which  was  the  subject  matter  of  the  contract,  the  right  of 
plaintiffs  to  judgment  for  the  return  of  the  purchase  money  paid 
is  fully  established. 
19  OsL  App.— 11 
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lb. — Alternative  Remedies  or  Vendor  for  Breach  or  Covenant  fw 
Vendee  to  Pay. — The  remedies  to  which  a  vendor,  in  a  contract  for 
the  sale  of  land,  may  resort,  in  the  event  of  the  vendee's  breach  of 
the  covenant  to  paj,  are  that  he  "maj  (1)  Stand  npon  the  terms 
of  his  contract,  and  sue  for  its  breach;  (2)  Still  resting  upon  the 
contract,  he  maj  remain  inactive,  yet  retain  to  his  own  nse  the 
moneys  paid  by  the  vendee;  (3)  Going  into  equity,  still  upon  his 
contract,  he  may  seek  specific  performance;  (4)  Or,  finally,  if  his 
generosity  prompts  him  so  to  do,  he  may  agree  with  his  vendee  for 
a  mutual  abandonment  and  rescission,  in  which  last  case  alone  the 
vendee  in  default  would  be  entitled  to  a  repayment  of  his  money." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clinton  G.  Dodge,  for  Appellants. 

Austin  Lewis,  and  fi.  M.  Boyce,  for  Respondent. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  in  an 
action  wherein  the  plaintiffs  sought  to  recover  the  sum  of 
$835.50,  claimed  and  admitted  to  have  been  paid  to  the  de- 
fendant by  the  plaintiffs  as  the  purchasers  of  certain  real 
property  pursuant  to  the  terms  of  an  installment  contract. 
The  case  was  tried  by  the  lower  court  and  submitted  for  deci- 
sion upon  an  agreed  statement  of  facts,  which,  by  stipulation 
of  the  parties,  constitute  the  trial  court's  findings  of  fact. 
It  was  also  stipulated  in  the  court  below  by  the  parties  to  the 
action  that  judgment  might  be  rendered,  in  accordance  with 
the  law,  upon  the  agreed  statement  and  findings  of  fact  as 
if  a  trial  upon  the  issues  purporting  to  have  been  raised  by 
the  pleadings  had  been  had  in  the  usual  and  ordinary  way. 
Whereupon  judgment  was  rendered  and  entered  that  plain- 
tiffs take  nothing  by  their  action,  and  that  defendant  have  and 
recover  his  costs  from  the  plaintiffs. 

By  the  terms  of  the  contract  in  controversy  it  was  mutually 
agreed  that  the  defendant  would  sell  to  the  plaintiffs  and  that 
plaintiffs  would  purchase  from  the  defendants  certain  real 
property  situated  in  the  county  of  Alameda  for  the  sum  of 
$2,400.  The  contract  recited  that  time  was  of  the  essence  of 
the  contrscft,  and  that  upon  the  failure  of  the  plaintiffii  to 
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comply  with  its  terms  the  defendant  would  be  released  from 
all  obligation  to  convey,  and  be  entitled  to  a  forfeiture  of  all 
sums  of  money  paid  under  the  contract. 

At  the  time  of  the  execution  of  the  contract  $700  was  paid 
on  account  of  the  purchase  price.  The  balance  of  $1 JOO  was 
agreed  to  be  paid  in  monthly  installments  of  at  least  $20  per 
month  on  or  before  the  fourteenth  day  of  each  and  every 
month,  commencing  with  October  14,  1907,  and  continuing 
until  the  full  amount  of  the  purchase  price  and  interest  was 
paid. 

Plaintiffs*  cause  of  action  was  based  primarily  upon  the  al- 
legations that  pursuant  to  the  terms  of  the  contract  they  had 
paid  the  defendant  in  the  aggregate  the  sum  of  $835 ;  that  on 
the  eleventh  day  of  June,  1908,  the  contract  was  fully  re- 
scinded by  mutual  consent ;  that  notwithstanding  such  rescis- 
sion the  defendant  had  failed  and  refused  to  return  the 
several  sums  of  money  theretofore  paid  to  him  on  account  of 
the  contract. 

The  gist  of  the  defendant's  answer  consists  of  a  denial  that 
the  contract  was  rescinded  by  mutual  consent  or  otherwise,  on 
the  eleventh  day  of  June,  1908,  followed  by  an  averment  that 
on  the  twentieth  day  of  May,  1908,  the  defendant  elected  to 
and  did  rescind  the  contract  because  of  the  plaintiffs'  default 
in  the  payment  of  the  installments  then  due,  and  that  written 
notice  of  such  rescission  was  forthwith  served  upon  the  plain- 
tiffs. 

The  plaintiffs  interposed  a  demurrer  to  the  defendant's  an- 
swer, upon  the  ground  that  the  facts  stated  therein  did  not 
constitute  a  defense,  and  prayed  that  they  be  given  judg- 
ment upon  the  pleadings.  The  demurrer  was  overruled;  and 
the  plaintiffs  now  insist,  as  they  did  in  the  lower  court,  that, 
as  a  matter  of  law,  they  were  entitled  to  judgment,  not  only 
upon  the  facts  pleaded,  but  also  upon  the  agreed  statement 
of  facts  upon  which  the  case  was  submitted  and  decided. 

We  confess  our  inability  to  comprehend  the  theory  of  the 
defendant's  pleaded  defense  to  the  action.  It  has  been  re- 
peatedly held  in  this  state  that  where  the  vendor,  in  a  contract 
for  the  sale  of  land,  elects  to  rescind  and,  with  the  consent 
of  the  vendee,  does  actually  rescind  because  of  the  vendee's 
default  in  the  prescribed  payments,  and  the  vendor  does  not 
seek  to  recoup  any  actual  damage  for  the  breach  from  the 
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amount  of  the  purchase  money  previously  paid,  the  vendee 
may  recover  from  the  vendor  all  of  the  money  paid  under  the 
contract. 

In  short,  it  is  the  law  that  upon  the  vendee  *s  breach  fol- 
lowed by  a  mutual  agreement  of  abandonment  and  rescission, 
the  vendee  is  entitled  to  a  repayment  of  his  money.  {Drew 
V.  Pedlar,  87  Cal.  443,  [22  Am.  St.  Rep.  257,  25  Pac.  749]  ; 
Shively  v.  Semi-Tropic  L.  &  T7.  Co.,  99  Cal.  259,  [33  Pac. 
848] ;  Uerrill  v.  UerriU,  103  Cal.  287,  [35  Pac.  768,  37  Pac. 
392] ;  Qlock  V.  Howard  A  WUson  Colony  Co,,  123  Cal.  1,  [69 
Am.  St.  Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713] ;  HeUig  y. 
Parlin,  134  Cal.  99,  [66  Pac.  186].) 

If  the  contract  in  the  case  at  bar  was  in  fact  rescinded  by 
the  mutual  agreement  of  the  parties,  as  the  pleadings  in  the 
case  seem  to  indicate,  the  plaintiffs,  under  the  authorities 
cited,  were  entitled  to  judgment  upon  the  pleadings,  and  the 
exact  date  of  the  rescission  was  of  little  or  no  importance  in 
determining  the  relative  resulting  rights  of  the  parties. 

However  that  may  be,  the  facts  set  out  in  the  agreed  state- 
ment upon  which  the  judgment  is  founded  are  but  an  ampli- 
fication of  the  facts  set  out  in  the  pleadings,  and  completely 
and  conclusively  show  that  the  contract  was  fully  rescinded 
by  mutual  consent  of  the  parties,  and  that  after  written  notice 
of  such  rescission  by  the  defendant,  and  written  acceptance 
thereof  by  the  plaintiffs,  the  defendant  assumed  control  and 
possession  of  the  property  which  formed  the  subject  matter 
of  the  contract. 

The  remedies  which  a  vendor,  in  a  contract  for  the  sale  of 
land,  may  resort  to  in  the  event  of  the  vendee's  breach  of  the 
covenant  to  pay,  are  specified  and  clearly  defined  in  the  case 
of  Olock  V.  Howard  etc.  Co.,  123  Cal.  1,  [69  Am.  St.  Rep.  17, 
43  L.  R.  A.  199,  55  Pac.  713],  where  it  is  said  that  the  vendor 
in  such  a  case  "may  (1)  Stand  upon  the  terms  of  his  con- 
tract and  sue  for  its  breach  under  section  3307  of  the  Civil 
Code;  (2)  Still  resting  upon  the  contract,  he  may  remain  in- 
active, yet  retain  to  his  own  use  the  moneys  paid  by  the 
vendee;  (3)  Going  into  equity,  still  upon  his  contract,  he  may 
seek  specific  performance  j  or  finally,  if  his  generosity  prompts 
him  so  to  do,  he  may  agree  with  his  vendee  for  a  mutual  aban- 
donment and  rescission,  in  which  last  case,  and  in  which  last 
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ease  alone,  the  vendee  in  default  would  be  entitled  to  a  repay- 
ment of  his  money." 

Upon  the  admitted  facts  of  this  ease  the  plaintiffs  were  en- 
titled to  judgment  as  prayed  for.  No  other  judgment  being 
possible  under  the  law  and  the  facts,  it  is  ordered  that  the 
judgment  appealed  from  be  reversed  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  enter  judgment  in  favor 
of  the  plaintiffs  in  the  sum  sued  for. 

Hall,  J.f  and  Kerrigan,  J.,  concurred. 


[Or.  No.  1062.    Seeond  Appellate  Distriet.— Maj  21,  1912.] 

B.  B.  SMITH,  Respondent,  v.  RIVERSIDE  GROVES  AND 
WATER  COMPANY,  a  Corporation,  Appellant. 

Appeal  pbom  Judgment — Bill  of  Exceptions— Belief  fbom  Default — 
Ebboneous  Assumption  as  to  Order— Want  of  Prudence — Sec- 
ond Defaui/t— Belief  Denied — Discretion  not  Abused.— Where 
vpon  an  appeal  from  the  judgment  appellant  failed  to  serve  his  bill 
of  exceptions  within  time,  and  upon  application  under  section  473 
of  the  Code  of  Civil  Procedure  the  court  expresslj  allowed  a  new 
biU  of  exceptions  to  be  proposed  and  served,  and  fixed  the  time  for 
amendments  thereto,  but  the  appellant,  imprudently  relying  upon  a 
stipulation  with  respondent,  which  was  superseded  by  such  order, 
suffered  another  default,  it  is  held  that  it  cannot  be  said  that  it 
was  an  abuse  of  discretion  to  deny  relief  from  such  second  default, 
there  being  no  excusable  neglect  or  mistake,  in  noncompliance  with 
the  first  order  granting  relief,  which  it  was  his  duty  to  observe. 

Id.^ — ^BuLB  AS  TO  BsviEW  OF  DISCRETIONARY  PowER. — The  rule  is  well 
settled  that  where  the  trial  court  has  discretionary  power  in  pro- 
ceedings before  it  of  the  present  character,  its  exercise  will  not  be 
disturbed,  unless  a  clear  abuse  of  discretion  is  made  to  appear; 
and  even  when  the  correctness  of  the  ruling  may  be  doubted,  the 
appellate  court  will  not  substitute  its  own  opinion,  and  thereby  di- 
vest the  trial  court  of  the  discretionary  power  reposed  in  it. 

Id. — Absengb  OF  Bill  of  Exceptions  Showing  Ground  fob  Belief 
— Affibmange  of  Judgment  and  Obdeb  Appealed  from. — There 
being  no  proper  bill  of  exceptions  that  can  be  considered  upon  the 
appeal  from  the  judgment,  and  the  bill  of  exceptions  settled  upon 
appeal  from  the  order  refusing  to  vacate  a  second  default  in  the 
settlenwitt  of  a  bill  ef  exceptions  for  use  on  appeal  from  the  judg- 
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ment  showing  no  ground  of   appeal  from  such   order,  both  Um 
judgment  and  the  order  appealed  from  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Riv- 
erside County,  and  from  an  order  refusing  to  vacate  a  second 
default  in  failing  to  settle  a  bill  of  exceptions  for  use  upon 
appeal  from  the  judgment.    F.  E.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Myron  W.  Tilden,  and  Watkins  &  Blodget,  for  Appellant. 

Collier,  Carnahan  &  Craig,  for  Respondent. 

ALLEN,  P.  J. — Judgment  was  duly  given  and  made  in 
plaintiff's  favor  and  against  defendant  on  March  3,  1910,  and 
on  the  same  day  notice  thereof  given.  Notice  of  appeal  from 
such  judgment  was  served  and  filed  on  March  14,  1910.  On 
April  14th  following,  defendant  served  on  plaintiff's  attorneys 
what  purported  to  be  a  bill  of  exceptions,  service  of  which 
was  acknowledged,  "reserving  all  objections  to  the  same  that 
might  be  made  because  the  same  was  not  served  within  the 
time  allowed  by  law  or  the  order  of  court."  On  April  19th, 
recognizing  its  default  in  serving  such  bill  within  proper  time, 
defendant  made  application  to  the  court  for  relief  from  said 
default  under  section  473,  Code  of  Civil  Procedure.  The 
parties  upon  the  date  of  such  hearing  stipulated  in  open  court 
that  plaintiff  should  have  ten  days  after  service  of  the  notice 
of  the  ruling  upon  such  application  within  which  to  serve 
amendments  to  defendant's  proposed  bill  of  exceptions. 
Thereafter,  on  May  4th,  the  court  by  its  order  relieved  defend- 
ant on  account  of  its  default  and  granted  defendant  five  days 
from  and  after  May  4th  within  which  to  serve  said  proposed 
bill  of  exceptions,  and  plaintiff  was  given  ten  days  from  date 
of  service  within  which  to  propose  amendments.  Defendant 
served  no  proposed  bill  within  the  time  specified  in  the  order, 
relying  upon  the  service  of  the  bill  originally  served  out  of 
time  and  the  stipulation  with  reference  to  amendments 
thereto,  and  again  suffered  default.  Thereafter,  being  ad- 
vised by  the  court  that  the  order  was  intended  to  supersede 
or  take  precedence  over  any  stipulation  with  reference  to  the 
time  for  filing  amendments,  defendant  again  made  applica- 
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tion  for  relief  from  such  default,  and  this  the  court,  on  June 
4y  1910,  denied.  On  August  4th  following  notice  of  appeal 
from  such  order  denying  relief  was  filed.  This  ruling  of  the 
court  is  sought  to  be  reviewed  upon  a  bill  of  exceptions  dis- 
closing the  facts  above  stated. 

It  is  insisted  by  respondent  that  the  court  cannot  consider 
the  bill  of  exceptions  last  mentioned,  because  the  appeal  was 
not  taken  within  sixty  days  after  entry  of  judgment  and  ser- 
vice of  notice  thereof.  (Code  Civ.  Proc,  subd.  3,  sec.  939.) 
A  motion  to  dismiss  the  appeal  upon  this  and  other  grounds 
was  denied  by  the  supreme  court  without  prejudice,  and  the 
motion  has  not  been  renewed  since  the  transfer  of  the  case  to 
this  court.  We  are  of  opinion,  however,  that  the  judgment 
and  order  should  be  affirmed.  Admittedly,  no  proposed  bill 
entitled  to  consideration  had  been  served  at  the  date  of  the 
stipulation.  The  very  motion  for  relief  in  the  first  instance 
affirmatively  shows  that  there  was  no  attempt  to  vivify  the 
previously  served  proposed  bill;  but,  on  the  contrary,  defend- 
ant was  seeking  an  order  through  which  it  could  serve  and 
file  a  new  bill  of  exceptions,  which  might  or  might  not  contain 
the  matters  and  things  set  forth  in  the  other  bill.  The  first 
proposed  bill  not  being  filed  in  time,  no  amendments  were 
required  or  warranted.  Appellant  saw  fit  to  ignore  the  plain 
order  of  the  court  made  at  its  instance,  relying  upon  the 
proposition  that  the  court  did  not  mean  what  it  said  by  the 
order.  Defendant  had  applied  to  the  court  for  an  order  and 
when  such  order  was  made  it  was  its  duty  to  observe  it.  No 
mistake  appears,  and  neither  is  excusable  neglect  shown; 
simply  an  assumption  by  appellant  that  the  court  in  making 
the  order  had  overlooked  the  stipulation.  This  was  not  such 
conduct  as  should  be  exercised  by  a  prudent  man  in  a  matter 
of  material  concern  to  him.  The  rule  is  well  settled  that  the 
discretionary  power  of  the  court  in  proceedings  of  this  char- 
acter will  not  be  disturbed  unless  a  clear  abuse  of  discretion 
is  made  to  appear.  ''It  is  only  in  exceptional  cases  that  or- 
ders of  that  kind  will  be  reversed."  {Shearman  v.  J  or  gen- 
sen,  106  Cal.  483,  [39  Pac.  863].)  While  the  correctness  of 
the  ruling  may  be  doubted,  nevertheless,  an  appellate  court 
will  not  substitute  its  own  opinion  and  thereby  divest  the 
trial  court  of  that  discretionary  power  reposed  in  it.  We  do 
not  feel  able  to  say  that  a  clear  abuse  of  discretion  is  made 
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to  appear,  and,  under  the  established  rule,  the  order  and  judg- 
ment of  the  superior  court  should  be  affirmed;  and  it  is  so 
ordered. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CJfv.  No.  949.     Second  Appellate  District.— May  21,  1912.] 

In  the  Matter  of  the  Community  Property  of  L.  C.  CARLIN 
and  AURORA  CARLIN. 

Pbogeeding  to  Determine  Interest  or  Husband  in  Comhunitt  Pbop- 
EBTT  IN  Name  or  Deceased  Wife — Contest  bt  Wife's  SisTEit^ 
Question  of  Fact — ^Review  upon  Appeal. — In  a  proceeding  taken 
bj  a  surriviDg  husband,  nnder  section  1723  of  the  Code  of  Civil 
Procedure,  to  determine  his  interest  in  eommunitj  real  estate  held 
in  the  name  of  the  deceased  wife,  and  bought  with  community 
funds,  in  which  his  claim  was  contested  by  a  sister  of  the  deceased 
wife,  as  being  her  separate  estate,  in  the  interest  of  the  heirs,  and 
the  court  found  and  adjudged  that  the  property  was  community 
property  and  was  bought  in  the  wife's  name  with  community  funds, 
and  was  not  given  by  the  husband  to  the  wife,  and  adjudged  that 
the  entire  property  vested  in  the  surviving  husband,  it  is  held  upon 
appeal  that  whether  or  not  the  conveyance  was  a  gift  to  the  wife 
was  a  question  of  fact  to  be  determined  by  the  trial  court,  upon  the 
evidence,  and  its  conclusion,  if  not  manifestly  without  sufficient 
support,  should  not  be  disturbed  upon  appeal. 

Id. — Presumption  of  Separate  Property  in  Wife — ^Bulb  of  EVidengb 
— Burden  of  Proof  Sustained. — ^When  property  is  conveyed  to  a 
married  woman  by  an  instrument  in  writing,  the  presumption  is  that 
the  title  is  thereby  vested  in  her  as  her  separate  property  under 
section  164  of  the  Civil  Code;  but  this  is  a  mere  rule  of  evidence 
fixing  the  onus  probandi  in  cases  where  the  question  of  ownership  is 
in  litigation.  Neither  the  wife  nor  her  representative  is  bound  to 
prove  that  the  conveyance  was  a  gift;  but  it  devolves  upon  the 
husband  to  overcome  the  presumption  by  showing  that  it  was  not 
a  gift.  It  is  held  that  such  burden  was  sufficiently  sustained  by 
the  evidence  of  the  husband  that  it  was  the  intention  to  provide  a 
home  for  both  and  not  to  give  her  the  property,  which,  in  the 
absence  of  any  inconsistent  testimony,  is  sufficient  to  support  the 
conclusion  of  the  trial  court. 

Id. — ^Policy  of  Law — Province  of  Legislature. — The  policy  of  per- 
mitting the  presumption  arising  from  a  conveyance  of  real  estate 
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parehafled  with  eommonitj  fundi  to  a  married  woman  to  be  over- 
thrown  after  the  wife's  death  by  evidence  of  an  undisclosed  intent 
on  the  part  of  the  husband  that  it  was  not  the  subject  of  a  gift, 
ntaj  well  be  questioned.  It  is  the  province  of  the  legislature,  bow- 
ever,  and  not   of   the  courts,   to   determine   questions   of   policy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  motion  for  a 
new  triaL    James  0.  Bivea,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  A.  Massey,  and  Fred  Fette,  for  Appellants. 

Julius  Lyons,  for  Respondent. 

SHAW,  J.— On  February  20,  1912,  an  opinion  was  filed 
herein  reversing  the  judgment  and  order  of  the  trial  court. 
Thereafter  an  order  was  made  granting  a  rehearing. 

The  proceeding  was  had  and  taken  pursuant  to  the  provi- 
sions of  section  1723  of  the  Code  of  Civil  Procedure  to  deter- 
mine the  interest  of  L.  C.  Carlin,  as  surviving  husband  of 
Aurora  Carlin,  deceased,  in  whom  the  legal  title  was  vested, 
in  a  certain  tract  of  land  alleged  by  him  to  have  been  the 
community  property  of  himself  and  his  deceased  wife.  The 
claim  was  contested  by  a  sister  of  Aurora  Carlin  (she  having 
neither  father,  mother  nor  child  surviving),  who  contended 
the  property  was  the  separate  estate  of  deceased,  in  and  to 
which  the  contestant  and  her  brother  and  sister  were  entitled 
to  a  one-half  interest.  The  court  found  that  the  land  was 
the  community  estate  of  petitioner  and  Aurora  Carlin,  and  by 
its  decree  adjudged  the  entire  property  vested  in  L,  C.  Carlin, 
the  surviving  husband  of  deceased. 

From  this  decree,  and  an  order  denying  contestant's  mo- 
tion for  a  new  trial,  she  appeals,  claiming  the  evidence  is 
insufficient  to  justify  the  finding  of  the  court. 

The  land  was  deeded  to  the  wife,  Aurora  Carlin,  by  a  third 
person  and  the  consideration  therefor  paid  from  the  commu- 
nity funds  of  husband  and  wife.  Since  either  spouse  may 
hold  the  legal  title  to  community  property,  it  follows  that  the 
land  so  acquired  during  coverture  with  community  funds  was, 
unless  made  the  subject  of  a  gift  from  L.  C.  Carlin  to  his 
wife,  the  eommunity  estate  of  the  marital  relation.    As  to 


Digitized  by 


Google 


170  In  be  Cabun.  [19  Gal.  App. 

whether  or  not  it  was  a  gift  was  a  question  of  fact  to  be  de- 
termined by  the  trial  court  upon  the  evidence  adduced  at 
the  trial,  and  its  conclusion,  unless  manifestly  without  suf- 
ficient support,  should  not  be  disturbed  by  an  appellate  court. 
"Whenever  any  property  is  conveyed  to  a  married  woman  by 
an  instrument  in  writing,  the  presumption  is  that  the  title 
is  thereby  vested  in  her  as  her  separate  property."  (Civ. 
Code,  sec.  164.)  "But  this  is  a  mere  rule  of  evidence  fixing 
the  onus  probandi  in  cases  where  the  question  of  ownership 
is  in  litigation.''  (Jackson  v.  Torrence,  83  Cal.  521,  [23  Pac. 
695].)  "Under  such  circumstances  (as  here  disclosed),  the 
wife  is  not  required  to  prove  that  it  was  a  gift,  but  it  devolves 
upon  the  husband  to  overcome  the  presumption  by  showing 
that  it  was  not  a  gift.*'  (KUlian  v.  Eillian,  10  Cal.  App. 
316,  [101  Pac.  807] ;  Alferitz  v.  Arrivillaga,  143  Cal.  646,  [77 
Pac.  657].)  "Where  the  controversy  is  between  the  husband 
and  the  legal  representative  of  the  (deceased)  wife,  the  pre- 
sumption may  be  controverted  by  other  evidence,  direct  or 
indirect,  and  it  is  only  where  it  is  not  so  controverted  that  the 
court  or  jury  is  bound  to  find  according  to  the  presumption." 
{Fanning  v.  Green,  156  Cal.  279,  [104  Pac.  308].)  The  ques- 
tion, therefore,  presented  is  whether  the  act  of  L.  C.  Carlin  in 
having  the  property  deeded  to  his  wife  was  accompanied  by 
an  intent  to  give  it  to  her,  for  "to  constitute  a  valid  gift  the 
delivery  must  be  made  with  the  intention  of  making  a  gift  and 
passing  title ;  a  mere  delivery  of  property  without  such  intent 
passes  no  title."  (14  Am.  &  Eng.  Ency.  of  Law,  p.  1020.) 
After  showing  that  L.  C.  Carlin  paid  for  the  property  out  of 
community  funds,  he  was  asked  "how  the  deed  came  to  be 
made  to"  his  wife,  and  in  reply  said:  "I  had  it  made  out  to 
her  in  order  to  secure  a  home  for  herself  and  myself.  I  did 
not  intend  to  make  it  a  gift  to  her.  .  .  .  My  intention,  why  I 
had  this  made  out  to  her,  as  I  have  stated,  was  simply  in  order 
that  we  were  to  have  a  home  together,  and  if  I  should  die, 
why  she  would  not  be  troubled  by  any  of  my  heirs.  ...  I 
didn't  want  her  to  have  any  trouble  about  the  matter.  ...  I 
wanted  her  to  have  the  property  after  I  was  gone."  Another 
witness  testified  that  Mrs.  Carlin  stated  in  her  presence,  "We 
[referring  to  herself  and  husband]  are  going  to  make  improve- 
ments on  our  ranch,"  and  that  she  frequently  referred  to  the 
place  as  "our  ranch,"  "our  property,"  etc.    This  is  substan- 
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tially  all  the  evidence,  and  while  it  is  meager,  the  fact  that 
Garlin  placed  the  title  in  his  wife's  name,  believing  that  by 
80  doing  he  was  not  only  providing  a  home  for  his  wife,  but 
likewise  providing  a  home  for  himself,  is  inconsistent  with  an 
intent  on  his  part  to  strip  himself  of  all  interest  in  or  right 
to  the  property.  Moreover,  as  in  the  case  of  Fanning  v. 
Green,  156  Cal.  279,  [104  Pac.  308],  he  testified  positively 
that  in  having  the  property  deeded  to  his  wife  it  was  not  his 
intention  to  give  it  to  her.  In  the  absence  of  evidence  of  the 
existence  of  any  circumstances  inconsistent  with  his  testimony, 
received  without  objection  and  conceded  to  be  competent,  we 
are  constrained  to  hold  the  conclusion  of  the  trial  court  should 
not  be  disturbed. 

The  policy  of  permitting  the  presumption  arising  from  a 
conveyance  of  real  estate  purchased  with  community  funds 
to  a  married  woman  to  be  overthrown  after  the  wife's  death 
by  evidence  of  an  undisclosed  intent  on  the  part  of  the  hus- 
band that  it  was  not  the  subject  of  a  gift  may  well  be  ques- 
tioned. It  is  the  province  of  the  legislature,  however,  and  not 
the  courts,  to  determine  questions  of  policy. 

The  judgment  and  order  appealed  from  are,  therefore,  af- 
firmed* 

Allen,  P.  J.y  and  James,  7.,  concurred. 

'A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
fhe  supreme  court  on  July  19, 1912. 


[CSt.  No.  070.    First  AppeUate  Diatrict.— May  27,  1912.] 

FRED  NELSON,  Appellant,  v.  H.  SUMIDA  and  K. 
SUMIDA,  Respondents. 

Sals  or  Malaoa  Booted  Vines — Action  foe  Alleged  Breach  of  War- 
BANTT — Issues  Baised  bt  Answeb — Consistency  of  Findings. — 
In  an  aetion  for  damages  for  alleged  breach  of  warranty  in 
the  sale  of  fortj-seven  thousand  Malaga  rooted  vines,  that  they 
■hoald  be  vines  of  that  description  true  to  name,  and  of  no  other 
variety,  where  defendant's  answer  denied  the  warranty  alJpged,  and 
averred  that  the  vines  sold  were  in  fact  Malaga  rooted  vines  and 
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true  to  namei  but  alleged  that  the  only  wanmntj  made  was  that  thf 
vines  should  all  come  from  "Turner's  vineyard,**  kept  by  defendants, 
and  the  court  found  in  accordance  with  the  denials  and  averments  of 
the  answer,  it  is  held  that  there  is  no  inconsistency  in  the  findings. 

Id. — Theory  of  Ck)NsisTENCT  of  Findings  Construbd  With  Pboofb. — 
Construing  the  findings  in  connection  with  the  proofs,  the  findings 
complained  of  as  inconsistent  are  founded  upon  the  theory  that 
practically  all  of  the  vines  in  the  "Turner  vineyard"  were  of  the 
Malaga  variety,  and  that  the  defendants  agreed  to  gather  and  de- 
liver the  vines  from  that  particular  vineyard;  and  since  the  evi- 
dence shows  that  plaintiff's  assignor  was  fully  informed  of  the  kind 
of  vines  kept  in  that  vineyard,  and  that  it  would  be  satisfied  if  the 
vines  contracted  for  were  delivered  from  that  vineyard,  it  follows 
that  if,  in  fact,  all  the  vines  sold  and  delivered  did  come  from 
the  "Turner  vineyard,"  they  must  have  been  of  the  "Malaga  variety 
and  true  to  name,"  to  the  extent  contemplated  by  the  parties  to 
the  sale;  and  that  the  findings  so  construed  must  be  held  to  be  free 
from  conflict. 

Id. — SuFPOBT  OF  Findings — Evidbmgs  for  Defendant. — It  is  held  that 
the  evidence  received  in  support  of  the  defendant's  case  is  ample  to 
support  the  findings  of  the  trial  court  that  the  only  agreement  of 
the  parties  to  the  contract  was  that  the  vines  should  come  from  the 
Turner  vineyard,  and  that  no  agreement  or  representations  eon« 
eerning  the  kind  or  quality  of  such  vines  were  made  by  defendants 
other  than  they  should  come  from  that  vineyard.  The  evidence 
being  substantially  conflicting,  the  court  was  justified  in  its  find- 
ings  based  upon  the  evidence  for  the  defendant. 

Id. — Findings  Showing  No  Breach  of  Warranty — Gauss  of  AcmoN 
FOB  Damages  Unfounded— Bulings  upon  Evidencs  as  to  Damages 
Immaterial. — Since  the  finding  shows  that  there  was  no  breach  of 
warranty,  it  follows  that  no  damages  can  be  recovered  for  its 
breach;  and  in  so  far  as  any  rulings  complained  of  relate  to  the 
issue  of  damages,  they  are  of  no  consequence,  and  may  be  disre- 
garded upon  the  plaintiff's  appeaL 

Id. — Opinion  Evidence  as  to  Warranty  Inaomissiblb. — The  eoorl 
properly  rejected  opinion  evidence  or  a  conclusion  of  a  witness  upon 
the  issue  as  to  a  warranty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  triaL  GFeorge  E. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

Everts  &  Ewing,  for  Appellant  .    . 


Digitized  by 


Google 


May,  1912.]  Nelson  v.  Sumida.  173 

Frank  Kauke,  for  Respondenta. 

LENNON,  P.  J.— In  the  month  of  January,  1907,  the  de- 
fendants sold  and  delivered  to  the  Fowler  Nursery  and  Ware- 
house Company  of  the  city  of  Fresno  some  forty-seven 
thousand  rooted  vines  at  the  agreed  price  of  $11  per 
thousand,  which  was  finally  and  fully  paid  to  the  defendants. 
The  present  action  arises  out  of  that  transaction,  and  is  for 
damages  alleged  to  have  been  sustained  by  the  purchaser  be- 
cause of  the  alleged  breach  by  the  defendants  of  a  covenant 
of  warranty  which,  it  is  claimed,  accompanied  and  was  made 
a  part  of  the  contract  of  sale.  In  that  behalf  the  plaintifiF's 
complaint  in  substance  alleges  that  at  the  time  of  the  sale, 
and  as  a  part  of  the  consideration  for  the  purchase  price 
thereof,  the  defendants  covenanted  and  agreed  with  the  pur- 
chaser that  the  vines  and  all  of  them  should  be  Malaga  rooted 
vines  and  of  no  other  variety ;  that  when  delivered  they  should 
be  true  to  name;  that  defendants  warranted  said  vinetf  to 
be  Malaga  rooted  vines  and  no  other,  and  that  the  purchase 
price  was  paid  because  of  such  warranty ;  that  all  of  the  vines 
delivered  to  the  purchaser  were  not  Malaga  rooted  vines,  but 
that  contrary  to  the  covenant  of  warranty  about  twenty 
thousand  of  said  vines  were  of  a  miscellaneous  kind  and  of  an 
inferior  variety;  that  the  purchaser,  acting  under  the  war- 
ranty and  in  the  course  of  its  business,  sold  all  of  the 
forty-seven  thousand  vines  received  from  the  defendants 
to  several  of  its  customers  upon  the  representation  that  they 
were  Malaga  vines ;  that  because  of  the  fact  that  a  large  por- 
tion of  such  vines  was  not  true  to  name  and  made  up  of  a 
miscellaneous  variety  of  vines  of  an  inferior  grade  and  value, 
the  purchaser,  the  Fowler  Nursery  and  Warehouse  Company, 
to  its  detriment  and  damage  in  the  sum  of  $2,500,  lost  many 
customers  and  much  business,  and  was  compelled  to  repay 
in  money  the  loss  resulting  to  those  of  its  customers  to  whom 
it  had  sold  such  vines. 

The  Fowler  Nursery  and  Warehouse  Company  assigned  its 
claim  for  damages  against  the  defendants  to  the  plaintiff,  and 
upon  a  trial  of  the  action  judgment  was  rendered  for  the  de- 
fendants. 
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From  the  judgment  and  an  order  denying  a  new  trial  the 
plaintiff  appeals  upon  the  judgment-roll  and  a  statement  of 
the  case. 

The  defendants  by  their  answer  admitted  the  sale  of  the 
vines  but  denied  the  making  of  the  covenant  of  warranty 
pleaded  in  the  plaintiff's  complaint,  and  alleged  in  that  be- 
half that  the  only  agreement  made  by  the  parties  to  the  sale 
concerning  the  kind  of  rootings  sold  and  purchased  was  that 
they  should  be  from  the  vineyard  known  as  the  ''Turner  vine- 
yard." Defendants  further  denied  that  the  vines  sold  and 
delivered  under  the  contract  were  of  any  other  variety  than 
Malaga  rooted  vines,  and  alleged  affirmatively  that  they  were 
in  fact  Malaga  rooted  vines  and  true  to  name,  although  not 
warranted  to  be  such  by  the  defendants. 

The  trial  court's  findings  of  fact  are  assailed  by  plaintiff 
upon  the  grounds  that  they  are  inconsistent  and  contradic- 
tory of  themselves  and  that  they  are  not  supported  by  the  evi- 
dence. The  findings  are  claimed  to  be  contradictory  in  this, 
that  notwithstanding  a  finding  that  the  vines  were  **all 
Malaga  vines  and  true  to  name,"  it  is  also  found  in  effect 
that  the  sale  was  not  made  upon  or  accompanied  by  a  cove- 
nant that  the  vines  were  ''all  Malaga  vines  and  true  to  name," 
but  that  the  only  representation  and  agreement  made  by  the 
defendants  with  reference  to  the  kind  and  character  of  the 
vines  was  that  they  were  from  the  "Turner  vineyard." 

Because  of  the  alleged  conflict  in  the  findings,  plaintiff  in- 
sists that  it  is  impossible  to  ascertain  upon  what  theory  the 
paramount  issue  in  the  case  was  decided. 

In  our  opinion  the  conflict,  if  any,  in  the  findings  is  more 
apparent  than  real,  and  may  be  readily  reconciled  when  read 
and  construed  in  conjunction  with  the  evidence  adduced  at 
the  trial.  Upon  a  close  analysis  of  the  evidence  it  will  be 
found  that  the  findings  complained  of  are  founded  upon  the 
theory  that  practically  all  the  vines  in  the  **Turner  vineyard" 
were  of  the  Malaga  variety,  and  that  the  defendants  agreed 
to  gather  and  deliver  the  vines  sold  from  that  particular  vine- 
yard. The  evidence  further  shows  that  plaintiff's  assignor 
was  fully  informed  of  the  kind  of  vines  grown  in  the  Turner 
vineyard,  and  that  it  would  be  satisfied  if  the  vines  contracted 
for  were  gathered  and  delivered  from  that  vineyard.  It  fol- 
lows that  if  in  fact  all  the  vines  sold  and  delivered  did  come 
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from  the  Turner  vineyard,  they  must  have  been  of  the  **  Mal- 
aga variety  and  true  to  name''  to  the  extent  contemplated 
by  the  parties  to  the  sale.  This,  we  take  it,  is  all  that  was 
intended  to  be  found  by  the  trial  court ;  and  so  construed  the 
findings  complained  of  must  be  held  to  be  free  from  conflict. 

As  to  the  point  that  the  findings  are  not  supported  by  the 
evidence,  we  find  upon  a  careful  examination  of  the  record 
that  the  testimony  offered  and  received  in  support  of  defend- 
ants' case  accords  with  the  trial  court's  finding  of  fact  to 
the  effect  that  it  was  agreed  by  the  parties  to  the  contract 
that  the  vines  should  be  from  the  Turner  vineyard,  and  that 
no  representations  or  agreement  concerning  the  kind  or 
quality  of  such  vines  were  made  by  the  defendants  other 
than  that  they  should  come  from  the  Turner  vineyard. 

The  plaintiff  Nelson,  as  a  member  of  the  Fowler  Nursery 
and  Warehouse  Company,  negotiated  the  sale;  and  he  tes- 
tified, in  substance,  that  it  was  his  purpose  to  purchase  only 
Malaga  vines,  and  so  informed  the  defendants,  and  that  the 
defendants  represented  and  agreed  at  the  time  of  the  sale 
that  the  vines  were  to  be  gathered  from  the  Turner  vineyard 
and  true  to  name.  It  may  be  safely  said,  however,  that  no- 
where in  the  plaintiff's  testimony,  or  elsewhere  in  the  record, 
is  it  made  to  appear  that  the  defendants,  as  is  alleged  in  the 
complaint,  expressly  agreed  ''that  said  vines  and  all  thereof 
should  be  Malaga  rooted  vines  and  nothing  else."  The  sum 
and  substance  of  Nelson's  testimony  upon  the  point  under  dis- 
cussion was  that  he  wanted  Malaga  vines;  that  he  inquired 
of  defendants  from  what  vineyard  they  procured  Malaga  cut- 
tings, and  in  reply  was  ''assured  that  the  cuttings  were  taken 
from  the  Turner  vineyard  and  that  they  were  true  to  name." 
On  the  other  hand,  H.  Sumida,  the  defendant  who  negotiated 
the  sale  with  Nelson,  testified  that  although  he  did  represent 
and  agree  that  the  vines  were  to  come  from  the  Turner  vine- 
yard, and  stated  generally  that  they  were  Malagas  and  not 
mixed  vines,  nevertheless  nothing  was  said  at  the  time  of  the 
sale  or  at  any  other  time  about  guaranteeing  the  vines  to  be 
Malaga  vines,  and  that  no  warranty  other  than  that  the  vines 
were  to  come  from  the  Turner  vineyard  was  ever  given  or 
made. 

It  may  be  true  that  if  the  trial  court  had  accepted  Nelson's 
testimony  to  the  exclusion  of  everything  else  appearing  in  evi- 
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dence,  it  might  have  justified  a  findlDg  that,  impliedly  at  least, 
the  defendants  had  warranted  the  vines  to  be  Malaga  vines. 
The  evidence  upon  the  whole  case,  however,  is  in  substantial 
conflict  as  to  what  was  said  and  done  by  the  parties  to  the  sale 
upon  the  subject  of  a  warranty.  It  is  likewise  in  conflict  as 
to  whether  or  not  the  vines  sold  and  delivered  all  came  from 
the  Turner  vineyard,  and  the  evidence  upon  the  whole  suflS- 
ciently  supports,  we  think,  the  trial  court's  findings  of  fact 
that  no  warranty,  other  than  that  the  vines  were  to  come 
from  the  Turner  vineyard,  was  ever  given  or  made  by  the  de- 
fendants, and  that  all  the  vines  actually  sold  and  delivered 
did  come  from  the  Turner  vineyard,  as  was  warranted  by  the 
defendants. 

Several  rulings  of  the  trial  court  in  the  admission  and  re- 
jection of  evidence  are  assigned  as  error,  but  the  trial  court's 
finding  of  fact  that  the  vines  were  delivered  in  accordance 
with  the  warranty  of  the  defendants  was  in  effect  a  finding 
that  there  was  no  breach  of  the  warranty  upon  which  plain- 
tiff's cause  of  action  for  damages  was  founded,  and  such  find- 
ing necessarily  foreclosed  plaintiff  of  all  right  to  recover  the 
damages  alleged  and  sued  for. 

In  so  far,  therefore,  as  the  rulings  complained  of  relate  to 
the  issue  of  damages,  they  are  of  no  consequence,  and  may  be 
disregarded  upon  this  appeal. 

With  respect  to  the  trial  court's  rejection  of  testimony  bear- 
ing  upon  the  issue  of  warranty,  it  will  sufiice  to  say  that  in 
each  instance  wherein  the  ruling  of  the  court  is  claimed  to 
be  erroneous,  the  question  objected  to  sought  to  elicit  the 
opinion  or  conclusion  of  the  witness,  and  for  this  reason,  if 
for  no  other,  the  testimony  was  properly  excluded. 

Upon  an  examination  of  the  entire  record  we  are  satisfied 
that  the  cause  was  fairly  tried  and  correctly  decided. 

The  judgment  and  order  appealed  from  are  affirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 
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[Cir.  No.  1156.    Beeond  Appellate  Dietrlet.— May  27,  1912.1 

HARLAN  DOUGLAS  COMPANY,  a  Corporation,  Peti- 
tioner,  v.  J.  0.  MONCUR,  Judge  of  the  Superior  Court  of 
the  State  of  California,  Sitting  in  Extra  Session  No.  3, 
in  and  for  the  County  of  Los  Angeles,  Respondent. 

Sale  of  GAPrrAi«  Stock  of  Corporation—- Reservation  of  GontroIi  of 
Pending  Suit  bt  Vendor — Mandamus  bt  Corporation  to  Compel 
Substitution  of  Attorneys  not  Allowable. — Where  the  owner  of 
aU  the  stock  of  a  corporation,  who  has  been  prosecuting  a  suit  in 
its  name,  contracted  to  seU  all  of  its  capital  stock  to  a  third  party, 
express! J  reserving  the  right  to  prosecute  and  control  the  pending 
action  for  the  vendor's  benefit,  at  his  sole  cost,  and  agreeing  to 
relieve  the  vendee  of  all  cost  in  relation  thereto,  the  right  to  continue 
the  control  of  such  action  passed  by  such  reservation  to  the  vendor, 
and  the  vendee  is  not  entitled  in  the  name  of  the  corporation  to  a 
fnandamiu  to  compel  the  substitution  of  attorneys  to  control  the 
action  as  against  the  vendor. 

Ib. — Vested  Bioht  Under  Code  to  Control  Action — Absence  of  Fur- 
ther Interest  or  Bight  of  Adverse  Control. — One  who  by  con- 
tract acquires  a  vested  right  to  control  a  pending  action  is  entitled, 
under  section  385  of  the  Code  of  Civil  Procedure,  either  to  continue 
the  action  in  the  name  of  the  original  party,  or  the  court  may  allow 
the  person  in  whom  the  right  is  vested  to  be  substituted  in  the 
action  or  proceeding.  It  appearing  that  under  the  contract  in 
question  the  right  was  vested  to  continue  the  control  of  the  action 
as  against  the  corporation,  or  the  owners  of  its  stock,  the  corpora- 
tion, as  such,  had  no  further  interest  in  the  litigation  and  no  right 
to  interfere  with  its  controL 

APPLICATION  for  writ  of  mandate. 

The  facts  are  stated  in  the  opinion  of  the  court 

Schweitzer  &  Hutton,  for  Petitioner. 

£.  A.  Meserve,  and  Hanson,  Haekley  &  Heath,  for  Respond- 
ent 

JAMES,  J. — ^Proceeding  in  mandamus  to  compel  defendant, 
as  judge  of  the  superior  court,  to  make  an  order  of  substitu- 
tion of  attorneys  in  an  action  entitled  Harlan  Douglas  Com- 
pany, a  corporation,  v.  The  Dean  Drug  Company,  a  corpora- 

It  Oa.  App.--12 
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tion,  now  pending  in  the  superior  court  of  the  county  of  Los 
Angeles.  An  alternative  writ  was  issued  herein,  and  a  hear- 
ing has  been  had  after  return  made  thereto.  It  appears  that 
on  or  about  the  twelfth  day  of  January,  1912,  a  motion  was 
made  before  the  defendant,  sitting  as  judge  of  the  superior 
court,  by  Schweitzer  &  Hutton,  Esqs.,  representing  the  Harlan 
Douglas  Company,  by  which  motion  an  order  was  requested 
that  the  attorneys  mentioned  be  substituted  as  attorneys  for 
plaintiff  in  the  action  referred  to.  The  motion  was  resisted  by 
the  counsel  who  appeared  as  attorneys  of  record  for  the  plain- 
tiff in  that  action,  and  evidence  by  aflRdavits  was  received  which 
established  the  following  state  of  facts:  On  or  about  the  six- 
teenth day  of  June,  1911,  John  Harlan,  who  then  owned  or  con- 
trolled all  of  the  capital  stock  of  the  Harlan  Douglas  Company, 
made  a  contract  in  writing  with  one  C.  P.  V.  Watson  whereby 
the  said  Harlan  agreed  to  sell  to  Watson  all  of  the  capital  stock 
of  the  Harlan  Douglas  Company.  By  that  contract  it  was 
agreed  that  there  should  be  reserved  to  Harlan,  among  other 
things,  the  right  to  prosecute,  at  his  own  cost  and  charge  and 
for  his  own  benefit,  to  final  judgment  any  suit  at  law  to  which 
the  said  company  was  then  a  party,  and  that  Watson  should 
be  relieved  by  Harlan  from  any  liability  for  the  payment  of 
charges  or  costs  by  reason  of  such  litigation ;  that  this  contract 
so  made  by  Harlan  was  made  with  the  knowledge  of  the  stock- 
holders of  the  Harlan  Douglas  Company;  that  Watson,  hav- 
ing so  acquired  all  of  the  stock  of  said  corporation,  became 
president  thereof,  and  that  later  he  distributed  some  of  the 
shares  of  stock  to  other  persons.  The  evidence  heard  was 
further  sufficient  to  show  that  Harlan  had  acted  in  good  faith 
and  had  proceeded  to  discharge  the  obligations  assumed  by 
him  under  his  contract  with  Watson,  and  that  he  claimed  the 
right  to  and  was  proceeding  with  the  prosecution  of  the  ac- 
tion first  mentioned  when  it  was  sought  to  have  a  substitution 
of  attorneys  made  in  that  suit.  In  this  proceeding  it  is  for 
us  only  to  determine  whether,  upon  the  facts  as  shown  to  the 
judge  of  the  superior  court,  the  petitioner  was  entitled  to 
have  an  order  of  substitution  of  attorneys  made  as  demanded 
by  its  motion.  In  our  opinion  it  was  clearly  not  so  entitled. 
By  section  385  of  the  Code  of  Civil  Procedure  it  is  provided 
as  follows: 
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"An  action  or  proceeding  does  not  abate  by  the  death,  or 
any  disability  of  a  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue.  In  case 
of  the  death  or  any  disability  of  a  party,  the  court,  on  motion, 
may  allow  tlie  action  or  proceeding  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case 
of  any  other  transfer  of  interest,  the  action  or  proceeding  may 
be  continued  in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action  or  proceeding." 

Under  the  terms  of  the  contract  made  between  Harlan  and 
Watson,  the  interest  of  the  Harlan  Douglas  Company  in  the 
cause  of  action  set  up  in  the  suit  of  that  corporation  against 
the  Dean  Drug  Company  passed  to  Harlan.  Therefore,  the 
petitioner  having  no  further  interest  in  the  matter  in  litiga- 
tion had  no  right  to  interfere  with  the  control  of  the  suit  by 
Harlan.  The  provisions  of  the  code  which  we  have  quoted 
gave  to  Harlan,  at  his  option,  the  right  to  either  continue 
the  prosecution  of  that  action  in  his  own  name  or  in  the  name 
of  the  corporation. 

Peremptory  writ  denied* 

Allen,  P.  J.,  and  Shaw,  J.,  concurred* 


[Civ.  No.  1019.    Second  Appellate  District.— May  27,  1912.] 

ANNIE  COX  OLDERSHAW,  Respondent,  v.  MATTESON  & 
WILLIAMSON  MANUFACTURING  COMPANY,  a 
Corporation,  and  J.  W.  KELLY,  Sheriff  of  the  County 
of  Kern,  State  of  California,  Appellants. 

Action  Against  Sherift  roa  Conversion  of  Wife's  Fund  for  Debt 
OF  Husband — Support  of  Finding  for  Plaintiff. — In  action  by  a 
wife  for  the  wrongful  conversion  of  a  fund  claimed  as  her  separate 
property,  for  the  debt  of  the  husband,  contracted  before  marriage, 
the  finding  of  the  court  in  favor  of  the  plaintiff  is  sufficiently  sup- 
ported by  evidence  tending  to  show  that  the  fund  converted  was  the 
product  of  a  grocery  business,  purchased  with  her  separate  means, 
inherited  from  an  aunt,  and  that  her  husband  had  no  estate  of  hit 
own,  but  merely  held  her  general  poTver  of  attorney  to  transact  buai 
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Bess  for  her,  and  that  all  dealings  bj  him  were  npon  her  account  and 
credit. 

Id. — CoNruGTiNO  Evidbnck— Peovincb  Of  Tkiai«  Coubt.— While  there 
maj  have  been  evidence  and  proof  of  circumstances  inconsistent 
with  the  testimony  of  plaintiff  and  her  husband,  nevertheless  it  was 
for  the  trial  court  to  weigh  and  determine  the  same,  and  its  find- 
ing based  thereon  will  not  be  disturbed.  Though,  in  a  caae  of  this 
nature,  a  finding  that  property  is  the  separate  estate  of  the  wife 
should  be  based  upon  clear  and  convincing  evidence,  the  question 
as  to  whether  or  not  the  evidence  offered  ia  dear  and  convincing 
Is  for  the  trial  court. 

Id. — Plaintitv  not  Estopped  from  Claimino  Fund  as  Against  Ou> 
Debt  of  Husband— Separate  Property  not  Transmuted. — It  ia 
held  that  the  record  shows  no  facts  which  could  estop  the  plain-  ^ 

tiff  from  claiming  the  fund  as  her  own  as  against  a  debt  contracted 
bj  the  husband  before  the  marriage,  or  tending  to  show  any  act 
on  her  part  whereby  she  transmuted  her  separate  estate  into  com- 
munity property,  but  that  the  execution  of  a  general  power  of 
attorney  to  the  husband  is  inconsistent  with  an  intent  to  transmuta  ' 

her  separate  estate  in  such  fund  into  community  property.  ^ 

Id. — Presumption  from  Married  Woman  Engaging  in  Business  Otbb- 

come. — Any  presumption  as  to  the  character  of  the  property  arising  ^ 

from  the  fact  of  a  married  woman  engaging  in  business  is  held  to 
be  overcome  by  the  fkct  that  the  business  was  purchased  with  the 
funds  and  the  rents,  issues  and  profits  derived  from  moneys  owned 
by  the  wife  before  marriage  or  acquired  afterward  by  gift  or  be- 
quest. * 

Id. — ^JoiNiNo   OF   Husband   in   Conduct   of   Business — Absengx   of  ^^ 

Agreement  for  Interest  in  Wife's  Property. — Neither  the  fact 
that  the  husband  contributed  all  his  time  and  skill  in  the  eonduct  --^ 

of  the  business  owned  by  the  wife  nor  that  he  joined  his  wife  in  v, 

the  execution  of  notes  given  for  money  wherewith  to  make  the  pur- 
chase (assuming  that  he  did),  in  the  absence  of  any  agreement  to  ^ 
that  effect,  gave  him  any  interest  in  the  wife's  property.                                       '^ 

Id. — Evidence — Exclusion    of    Depositions — Error   not    Shown    in  '^■ 

Record  not  Reviewable. — ^Where  depositions  were  offered  in  evi-  ^-^ 

dence  and  excluded  upon  objection,  but  the  depositions  are  not  in-  > 

oorporated  in  the  bill  of  exceptions,  and  the  record  shows  no  error  :; 

in  the  ruling,  any  alleged  error  in  the  ruling  cannot  be  reviewed.  V 

Id.— Testimony  of  Officials  of  Bank — Credit  Given  to  Plaintiff.-^ 

Officials  of  the  bank  which  made  loans  to  the  plaintiff  were  properly  ' 

permitted  to  testify  that  in  making  said  loans  they  recognized  the  ^ 

plaintiff  as  the  party  borrowing  the  money  and  extended  the  credit  ^ 

to  her  alone.     There  was  no  prejudicial  error  in  this  ruling,  par-  ^toi 

ticularly  as  it  was  shown  that  she  was  the  only  member  of  the  ^^ 

marital  community  whe  possessed  any  estate.  v^ 
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APPEAL  from  an  order  of  the  Superior  Court  of  Eern 
County  denying  a  motion  for  a  new  trial.  Paul  W.  Ben- 
nett, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  B.  Beaizley,  Louis  Luckel,  and  J.  P.  Jones,  for  Appel- 
lanta. 

W.  W.  Kaye,  and  Kaye  &  Siemon,  for  Bespondent. 

SHAW,  J. — Appeal  from  an  order  denying  defendants' 
motion  for  a  new  trial. 

By  stipulation  filed  it  was  agreed  by  counsel  for  the  respec- 
tive parties  "that  no  briefs  need  be  printed  in  the  cause,  but 
that  the  same  may  be  heard  and  submitted  upon  the  printed 
briefs  filed  in  the  case  of  W.  H,  Esdohr,  plaintiff  and  appel- 
lant, V.  Annie  Cox  Oldershaw  and  C.  D,  Oldershaw,  defendant 
and  respondents,  L.  A.  No.  2979,  in  the  supreme  court,  .  •  . 
and  that  printed  copies  of  the  briefs  in  said  last-mentioned 
cause  may  be  filed  in  the  above-entitled  cause  as  the  briefs  of 
the  respective  parties.'*  Accordingly,  no  briefs  other  than 
copies  of  those  filed  in  case  No.  2979  in  the  supreme  court  have 
been  filed  herein.  These  briefs,  however,  were  not  prepared 
with  reference  to  the  record  in  this  case,  and  while  numerous 
citations  are  made  therein  designating  folios  and  pages  of  the 
transcript  in  the  case  of  Esdohr  v.  Oldershaw,  filed  in  the 
supreme  court,  no  copy  of  that  transcript  has  been  filed  herein 
or  otherwise  presented  to  this  court.  These  briefs  are  of  little 
value  as  an  aid  to  the  court  in  reaching  a  conclusion  upon  the 
questions  presented,  and  our  consideration  of  the  appeal,  in 
the  absence  of  the  presentation  of  the  points,  is  necessarily 
independent  and  based  upon  what  is  disclosed  by  the  tran- 
script. 

The  complaint  alleges  that  in  1897,  and  prior  to  the  mar- 
riage of  plaintiff  with  C.  D.  Oldershaw,  the  defendant  Matte- 
son  &  Williamson  Manufacturing  Company  obtained  a 
judgment  against  the  latter  in  the  superior  court  of  Los  An- 
geles county.  In  November,  1908,  ten  years  thereafter,  said 
judgment  creditor  caused  an  execution  to  be  issued  out  of 
said  court  and  placed  in  the  hands  of  defendant  Kelly,  sheriff 
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of  Kern  county,  who,  as  directed,  levied  the  same  upon  the 
sum  of  $310.10  owned  by  plaintiff  but  deposited  in  the  Bank 
of  Bakersfield  in  the  name  of  C.  D.  Oldershaw,  and  which 
sum,  notwithstanding  plaintiff's  verified  claim  and  demand 
for  the  release  thereof  made  to  Kelly  as  sberiflf,  he  collected 
from  the  bank  and  paid  to  Matteson  &  Williamson  Manu- 
facturing Company,  which  converted  it  to  its  own  use;  that 
said  sum  of  $310.10  was  the  proceeds  derived  from  a  grocery 
business  then  and  for  a  long  time  theretofore  owned  entirely 
by  plaintiflf  as  her  separate  property,  and  which  she  con- 
ducted under  the  name  and  style  of  C.  D.  Oldershaw  &  Com- 
pany. The  only  issue  raised  by  the  answer  was  by  a  denial 
of  the  alleged  ownership  in  plaintiflf,  defendants  claiming 
that  said  grocery  business,  together  with  the  $310.10  so  levied 
upon  and  converted,  was  the  property  of  C.  D.  Oldershaw, 
the  judgment  debtor.  As  to  this  issue,  the  court  found  in 
favor  of  plaintiflf  and  gave  judgment  accordingly. 

The  chief  contention  of  appellants  is  that  the  evidence  is  in- 
sufficient to  sustain  the  finding  of  the  court  upon  which  the 
judgment  was  based.  Without  quoting  it  at  length,  it  is  suflS- 
cient  to  say  that  the  evidence  tends  to  show  that  the  grocery 
business  which  produced  the  $310.10  so  converted  was  pur- 
chased by  plaintiflf  with  her  separate  funds,  the  original  source 
of  which  was  money  inherited  by  plaintiflf  from  an  aunt,  and 
which,  beginning  with  1900,  was  invested  in  real  estate,  plain- 
tiflf from  time  to  time  selling  and  reinvesting  the  proceeds  of 
the  same,  all  of  which  deals  appear  to  have  been  successful 
in  yielding  her  a  considerable  profit.  The  grocery  business 
was  purchased  in  1905  by  plaintiflf  and  one  Wheadon.  Of 
the  purchase  price  plaintiflf  paid  $1,000,  which  sum  she  bor- 
rowed from  the  bank,  and  a  short  time  thereafter  she  pur- 
chased Wheadon 's  interest  for  $880,  which  was  paid  by  check 
drawn  upon  her  account  in  the  bank.  By  writing,  she  au- 
thorized the  bank  to  honor  checks  drawn  upon  her  account 
by  the  husband,  and  also  gave  the  husband  a  general  power 
of  attorney  to  transact  business  for  her.  Sundry  notes  in 
various  sums  were  executed  to  the  bank  by  plaintiflf  through 
her  husband  as  attorney  in  fact,  payment  of  which  was  secured 
by  mortgage  upon  the  separate  estate  of  plaintiflf,  and  in  all 
of  which  transactions  the  bank  recognized  plaintiflf  as  the 
party  to  whom  it  extended  credit.     The  direct  testimony  of 
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both  plaintiff  and  her  husband  is  that  the  entire  purchase 
price  of  the  business  was  paid  out  of  her  separate  funds,  and 
that  he,  having  no  estate  of  his  own,  paid  no  part  of  the  con- 
sideration therefor.  He  farmed  her  land,  superintended  the 
grocery  business  and  conducted  all  her  business  affairs  with- 
out compensation  other  than  the  support  of  himself  and 
family.  While  there  may  have  been  evidence  and  proof  of 
circumstances  inconsistent  with  the  testimony  of  plaintiff  and 
her  husband,  nevertheless  it  was  for  the  trial  court  to  weigh 
and  determine  the  same,  and  its  finding  based  thereon  will 
not  be  disturbed.  While  in  cases  of  this  nature  a  finding 
that  property  is  the  separate  estate  of  the  wife  should  be 
based  upon  clear  and  convincing  evidence,  the  question  as 
to  whether  or  not  the  evidence  offered  is  clear  and  convincing 
is  for  the  trial  court.  (Couts  v.  Winston,  153  Cal.  686,  [96 
Pac.  357] ;  Estate  of  Pepper,  158  Cal.  619,  [31  L.  B.  A.,  N.  S., 
1092,  112  Pac.  62].)  Much  of  the  evidence  offered  on  the 
part  of  defendants  was  hearsay,  and  at  most  tended  to  prove 
that  plaintiff  permitted  C.  D.  Oldershaw  to  hold  himself 
out  as  the  owner  of  the  property.  The  judgment  upon  which 
the  execution  was  issued  was  for  an  indebtedness  contracted 
by  the  husband  long  before  his  marriage  with  plaintiff,  and 
the  record  discloses  no  facts  which  constitute  an  estoppel 
against  plaintiff.  Nor  is  there  disclosed  any  act  on  the  part 
of  plaintiff  whereby  she  transmuted  her  separate  estate  into 
community  property;  indeed,  the  execution  to  him  of  a  gen- 
eral power  of  attorney  is  inconsistent  with  such  intent.  In 
our  opinion  any  presumption  as  to  the  character  of  the  prop- 
erty arising  from  the  fact  of  a  married  woman  engaging  in 
business  is,  in  this  case,  overcome  by  the  fact  that  it  was  pur- 
chased with  funds  and  the  rents,  issues  and  profits  (Civ.  Code, 
sec.  162;  Estate  of  Higgins,  65  Cal.  407,  [4  Pac.  389] )  derived 
from  moneys  owned  by  plaintiff  before  marriage,  or  acquired 
afterward  by  gift  or  bequest.  Neither  the  fact  that  the  hus- 
band contributed  all  his  time  and  skill  in  the  conduct  of  the 
business  nor  that  he  joined  his  wife  in  the  execution  of  notes 
given  for  money  wherewith  to  make  the  purchase  (assuming 
that  he  did),  in  the  absence  of  any  agreement  to  that  effect, 
gave  him  any  interest  in  the  property.  {Walsh  v.  Walsh, 
84  Cal.  101,  [23  Pac.  1009]  ;  Diefendorff  v.  Hopkins,  95  Cal. 
343,  [28  Pac.  265,  30  Pac.  540] ;  Flournoy  v.  Floumoy,  86  Cal. 
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286 ,  [21  Am.  St.  Rep.  39,  34  Pac.  1012] ;  Heney  v.  PesoU, 
109  Cal.  53,  [41  Pac.  819] ;  Estate  of  Pepper,  158  Cal.  619, 
[31  L.  R.  A.,  N.  S.,  1092,  112  Pac.  62] ;  Lexvis  v.  Johns,  24 
Cal.  98,  [85  Am.  Dec,  49] ;  Carle  v.  HeUer,  18  Cal.  App.  577, 
[123  Pac.  815].) 

Among  other  errors  of  law  specified  is  that  the  court  erred 
in  excluding  the  depositions  of  C.  D.  Oldershaw  and  Annie 
Cox  Oldershaw.  It  appears  that  the  depositions  of  these 
parties  were  oflPered  in  evidence  and  objection  thereto  sus- 
tained upon  the  ground  that  the  same  were  incompetent,  ir- 
relevant, immaterial  and  not  proper  cross-examination.  The 
depositions,  however,  are  not  incorporated  in  the  bill  of  excep- 
tions, and  hence  the  record  contains  nothing  upon  which  the 
alleged  erroneous  ruling  of  the  court  can  be  reviewed.  Offi- 
cials of  the  bank  which  made  loans  to  plaintiff  were  called 
as  witnesses  and  permitted  to  testify  that  in  making  said 
loans  they  recognized  plaintiff  as  the  party  borrowing  the 
money  and  extended  the  credit  to  her.  We  perceive  no  pre- 
judicial error  in  the  ruling,  particularly  as  it  was  shown  that 
she  was  the  only  member  of  the  marital  community  who  pos- 
sessed any  estate  whatsoever. 

Our  examination  of  the  record  discloses  no  error,  and  our 
attention  being  called  to  none,  the  order  appealed  from  is 
affirmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  1197.     Second  AppeUate  Dietrict.— May  27,  1912.] 

MONROE  RANDALL,  WM.  A.  GAINES,  and  RANDALL 
&  GAINES,  a  Copartnership,  Petitioners,  v.  THE  SU- 
PERIOR COURT  OP  THE  STATE  OP  CALTFOR- 
NTA,  IN  AND  FOR  THE  COUNTY  OP  LOS  AN- 
GELES,  Respondent. 

Appeal  feom  Justice's  Court— Exception  to  Sureties — Deiat  of  Ap- 
pellant IN  Notice  of  Justipication — ^Loss  of  Right  of  Appeai/— 
Dismissal — Certiorari. — ^Where  upon  appeal  from  a  justice's  court 
to  the  superior  court  the  reflpondent  excepted  to  the  sufficiency  of 
the  sureties  upon  the  appeal  bond,  and  the  appellant  gave  notice  of 
justification  of  the  sureties  and  of  the  time  set  therefor,  which  was 
more  than  five  days  after  the  service  of  the  notice  of  exception,  i 
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delajed  notice  was  ineffectual  to  confer  juriediction  of  the  appeal 
upon  the  luperior  court,  and  upon  its  diBmiesal  of  the  appeal  a  writ 
of  review  will  not  lie  to  annul  its  action. 

APPLICATION  for  writ  of  review  to  annul  the  action  of 
the  Superior  Court  of  Los  Angeles  County  in  dismissing  an 
appeal  from  the  Justice's  Court  of  Los  Angeles  Township. 
Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  petition  for  the  writ,  and  are 
stated  generally  in  the  opinion  of  the  court. 

Bandall  ft  Gaines,  for  Petitioners. 

Edward  Judson  Brown,  for  Respondent. 

THE  COURT.— It  appears  from  the  record,  files  and 
papers  herein  that  the  notice  of  exception  to  the  sufficiency 
of  the  sureties  was  duly  given  and  made  on  the  22d  of  March, 
1912;  that  the  notice  for  the  justification  of  the  sureties  and 
the  time  set  therefor  was  the  twenty-ninth  day  of  March,  more 
than  five  days  after  service  of  the  notice  of  exception.  This 
was  beyond  the  time  authorized  by  the  statute,  and  such 
notice  was  ineflPectual  to  preserve  the  rights  of  the  parties 
upon  the  appeal.  It  is,  therefore,  ordered  that  the  writ  be 
denied. 


[GiT.  No.  940.    Third  AppeUate  Di8trict.->Maj  27,  1912.] 

M.  J.  HYNES,  Special  Administrator  of  Estate  of  FRAN- 
CES  J.  GRAHAM,  Deceased,  Respondent,  v.  ALL  PER- 
SONS, etc..  Defendants;  E.  A.  LEIGH,  Executor, 
Substituted  in  Place  of  MART  S.  ENOLL,  Deceased, 
Appellant. 

Qunernfo  Titlb  AoAmsT  "All  Persons" — AmDAYir  Fhjid  With  Cou- 
pzjuNT— BEscanmoN  of  Pbopertt-— Buvrkncs  to  Complaint  8uf- 
ncUBNT. — In  an  action  to  quiet  title  against  "all  persons,"  under  the 
■o-caUed  "McEnernej  act"  (Stats.  1906,  p.  78),  though  the  affidavit 
flled  with  the  complaint  has  reference  to  the  property  involved  and 
might  appropriately  describe  the  same,  yet  it  is  not  expressly  re- 
quired so  to  do,  and  any  defect  in  the  description  therein  may  be 
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eured  by  ezpress  reference  to  the  eomplaint  for  description,  which 
ii  expressly  required  to  contain  "a  particular  description  of  luch 
real  property." 

I». — CONSTEUCTION  OF  ACT— REMEDIAL  NATURE — ^LIBERAL  GON8TBUCTIOH 

TO  Effect  Purpose — Fair  Gompuance  to  Protect  Befskdants.— > 
Though  the  act  in  question  ia  remedial  in  its  nature,  and  is  to  be 
liberally  construed  to  effect  its  main  purpose,  yet  a  substantial  com- 
pliance with  its  provisions  is  required,  and  the  court  should  insist  upon 
a  fair  and  full  compliance  with  such  requirements,  on  the  part  of  the 
plaintiff,  as  are  manifestly  intended  for  the  benefit  of  the  defend- 
ants, in  enabling  them,  by  verifying  plaintiff's  claim,  to  present  fraud 
and  to  safeguard  their  rights. 

L).— Sufficiency  of  Affidavit  as  to  Character  of  Estate  and  Pos- 
session— Probative  Facts  not  Bequibed. — ^While  the  pUiintiff  is 
required  to  file  an  affidavit  fully  and  explicitly  setting  forth  and 
showing  the  "character  of  his  estate,  right,  title,  interest  or  claim 
and  possession,"  it  cannot  reasonably  be  held  that  the  affidavit  must 
set  forth  every  probative  fact  relating  to  affiant's  title,  and  every 
probative  fact  showing  for  what  period  the  affiant's  asserted  title 
has  existed,  or  should  minutely  set  forth  the  history  of  his  title  and 
its  enjoyment,  in  order  to  meet  the  terms  of  the  statute. 

Id. — Sufficiency  of  Affidavit  in  All  Respects — Estate  and  Posses- 
sion— Period  of  Enjoyment— Derivation  of  Title — Protection 
OF  Defendant's  Rights.— Where  the  affidavit  sets  forth  plaintiff's 
ownership  in  fee  simple  and  peaceable  possession  of  the  property 
described;  that  it  was  derived  from  the  estate  of  her  father  named, 
deceased,  and  deeds  from  her  named  mother,  her  named  sister,  and 
her  named  brother;  that  all  of  said  property  is  inclosed  by  fences 
and  buildings,  resided  on  by  plaintiff,  and  "that  the  plaintiff  and 
her  grantors  have  been  the  owners  in  fee  simple,  and  in  the  actual 
and  peaceable  possession  thereof  for  more  than  twenty  years  last 
past,"  it  sufficiently  sets  forth  "the  character  of  affiant's  estate  and 
possession,"  the  "period  during  which  she  has  enjoyed  the  estate" 
and  also  "the  person  and  persons  from  whom  obtained,"  and  is  suffi- 
cient "to  enable  the  defendants  to  verify  plaintiff's  claim,  and  pre- 
vent fraud,  and  safeguard  their  rights." 

Id. — ^Waiver  of  Objection  to  Affidavit  by  Defendant  Appealing — 
Performance  of  Office — ^Jurisdiction  not  Questioned. — Where 
the  defendant  appeared  in  the  action  and  answered  and  tried  the 
case,  without  objection  to  the  jurisdiction  of  the  court  over  the 
person  of  the  defendant  or  over  the  subject  matter,  and  the  issue 
of  ownership  was  submitted  and  decided,  and  the  appeal  is  upon 
that  issue  by  the  defendant,  the  affidavit  of  the  plaintiff  had  per- 
formed its  office  as  to  him,  and  where  it  is  sufficient,  prima  facie, 
to  show  jurisdiction,  and  the  evidence  showed  the  facts  which  it  is 
claimed  should  have  been  more  fully  stated  in  the  affidavit  the 
appellant  has  no  cause  to  complain  of  its  insufficiency. 
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Id. — ^Bttuss  of  Pbacticb  Undeb  McEnerney  Act— Efpect  of  Voltim- 

TA»T    APPEABANC*    AND    TeIAL — WAIVER    OF    IRREGULARITY. — Under 

seetion  12  of  the  McEnerney  act,  except  as  therein  otherwise  pro- 
vided, "the  provisions  and  rules  of  law  relating  to  evidence,  plead- 
ing, practice,  new  trials  and  appeals  applicable  to  other  civil  actions 
shall  applj  to  the  actions  hereby  authorized,"  and,  under  these 
rales,  the  voluntary  appearance  and  answer  of  the  defendant  was 
equivalent  to  personal  service  of  the  summons  and  2opy  of  the  com- 
plaint. By  such  appearance  he  waives  any  mere  irregularity  in  the 
prior  proceedings,  nor  can  he  avail  himself  of  any  defects  in  the 
service  of  summons  upon  other  parties. 

Xi). — Sufficiency  of  Findings — Equitable  Interest  Claimed  in  Cross- 
COMPLAINT. — Findings  of  title  in  the  plaintiff,  and  that  the  de- 
fendant has  no  right,  title,  interest  or  claim  in  or  to  the  property 
described  in  the  complaint,  sufficiently  negatives  any  equitable  in- 
terest claimed  in  the  cross-complaint  of  the  defendant,  and  as  the 
ultimate  facts  in  issue  are  passed  upon,  no  other  finding  was  neces- 
sary as  to  the  interest  claimed  in  the  cross-complaint.  The  finding 
of  ownership  includes  the  probative  facts,  and  is  good  without  a 
finding  of  particular  facts  upon  which  the  title  or  want  of  title 
depends. 

Id.— Absence  of  Ground  fob  Reversai^-Life  Estate  Terminated— 
Deeds  Taken  Out  of  Escrow  and  Deuvered  to  Plaintiff — Home 
FOB  Life. — Where  by  the  terms  of  the  will  of  her  deceased  hus- 
band the  defendant  widow  was  to  have  only  a  life  estate,  and  she 
was  made  a  trustee  to  convey  title  to  the  children,  each  of  whom, 
with  herself,  conveyed  the  property  in  controversy  to  the  plaintiff, 
the  deeds  of  which  were  placed  in  escrow  to  be  recorded  after  her 
death,  but,  for  a  certain  reason,  they  were  taken  out  of  escrow  by 
the  widow  and  delivered  to  the  plaintiff,  who  gave  her  a  home  for 
life,  and  it  appears  that  her  life  estate  has  terminated  by  her  death 
pending  the  appeal,  it  is  held  that  no  sufficient  ground  appears  for 
the  reversal  of  the  judgment  based  upon  the  findings  as  made. 

Id. — Findings  not  Requibed — Absence  of  Evidence — Alleged  Fbaud 
AND  Undue  Influence — Question  of  Rents  and  Profits. — It  was 
not  necessary  to  find  upon  alleged  fraud  and  undue  influence  of  the 
plaintiff  in  obtaining  the  deed  from  the  defendant,  where  there 
is  an  entire  absence  of  proof  in  relation  thereto,  and  it  appears  to 
the  contrary  that  the  deed  was  delivered  with  defendant's  consent. 
Nor  was  it  necessary  to  find  upon  the  question  of  rents  and  profits 
after  the  termination  of  the  life  estate  of  the  defendant,  there 
being  no  evidence  relative  to  that  question. 

Id. — Absence  of  Memorandum  as  to  Adverse  Claimants — Affidavit 
Showing  City  as  Such — Appearance  and  Disclaimer — Cubb  of 
Defect. — ^Where  the  affidavit  showed  that  the  city  and  county  of 
San  Francisco  was  an  adverse  claimant  of  an  interest  in  the  prop' 
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ertj,  but  no  memorandum  thereof  was  appended  to  the  mmmont 
upon  posting  and  publication,  as  required  bj  section  4  of  the 
McEnemey  act,  conceding  the  doubtful  claim  that  defendant  could 
take  advantage  of  such  defect,  yet  where  the  citj  and  county  ap- 
peared by  answer  and  disclaimed  any  interest,  the  defect  was 
thereby  cured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Geo.  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  J.  Dunne,  and  James  Walter  Scott,  for  Appellant 

Sullivan  &  Sullivan,  and  Theo.  J.  Roche,  for  Respondent 

CHIPMAN,  P.  J. — This  is  an  action  to  quiet  title  to  cer- 
tain two  lots  or  parcels  of  land,  in  the  city  and  county  of  San 
Francisco,  under  the  provisions  of  the  so-called  McEnemey 
act.     (Stats.  1906,  p.  78.) 

The  action  was  commenced  by  Frances  J.  Oraham  and, 
while  yet  living,  judgment  passed  in  her  favor.  Subse- 
quently the  present  plaintiff  was  substituted  in  her  stead. 
Defendant  EnoU  appealed  from  the  judgment  and  order 
denying  her  motion  for  a  new  trial.  Subsequent  to  the  ap- 
peal said  defendant  Knoll  died  and  E.  A.  Leigh,  the  duly  ap- 
pointed, qualified  and  acting  executor  of  her  last  will  and 
testament,  was  substituted  in  her  place  and  stead,  and  now 
prosecutes  the  appeal. 

The  complaint  and  affidavit  were  filed  on  July  26,  1909, 
and,  on  October  29,  1909,  defendant  EnoU  filed  a  general  and 
special  demurrer  which  was  overruled  and,  on  November  15, 
1909,  she  filed  her  answer. 

The  complaint  appears  to  set  forth,  by  proper  averments, 
all  the  facts  required  to  be  stated  by  the  McEnemey  act,  and 
we  do  not  understand  that  its  sufficiency  is  now  questioned. 
Defendant  denies  the  averments  of  the  complaint  "and  for  a 
further  and  separate  and  distinct  ground  of  defense  .  .  .  and 
by  way  of  cross-complaint  defendant  alleges:  That  this  de- 
fendant is  the  owner  of  an  estate  in  inheritance,  to  wit,  an 
estate  in  fee  simple  absolute  in  and  to  that  real  property, 
situate,  lying  and  being/'  etc.   (describing  parcel  2  of  the 
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land  mentioned  in  the  complaint).  She  alleges  that  she  ''is 
the  owner  and  seised  in  fee  of  and  was  at  all  times  herein  men- 
tioned the  owner  and  seised  in  fee  of  the  above  described  real 
property  and  every  part  thereof.'*  The  answer  or  so-called 
cross-complaint  was  not  accompanied  by  an  a£5davit  as  re- 
quired by  section  5  of  the  act  to  be  filed  by  the  plaintiff  nor 
does  it  contain  averments  **fiilly  and  explicitly  setting  forth 
and  showing  the  character  of  his  (her)  estate,  right,  title, 
interest  or  claim  in  and  possession  of  the  property,"  as  is  re- 
quired to  be  stated  by  a  plaintiff  in  his  affidavit ;  it  states  that 
defendant  has  made  no  conveyance  of  said  lot  other  than  as 
explained  in  the  cross-complaint  and  likewise  avers  no  knowl- 
edge of  any  claim  or  interest  adverse  to  defendant  except  as 
explained.  Defendant's  prayer  is  for  a  decree  of  the  court 
''quieting  the  title  of  said  defendant  to  said  real  property 
against  said  plaintiff  and  all  persons  claiming  any  interest  in 
or  lien  upon  said  real  property  •  •  .  and  declaring  said  de- 
fendant to  be  the  owner  in  fee  simple  of  each  and  every,  all 
and  singular  of  said  real  property,"  and  that  the  deed  exe- 
eated  by  defendant  to  plaintiff  be  declared  void  and  order- 
mg  that  it  be  canceled. 

The  point  principally  relied  on  by  defendant  is:  **That  the 
afSdavit  required  to  be  filed  at  the  time  of  filing  the  com- 
plaint, was  and  is  fatally  defective."  The  grounds  of  this 
contention  are :  1.  That  the  affidavit  fails  to  identify  any  spe- 
cific real  property;  2.  That  it  "fails  to  set  forth  and  show, 
fully  and  explicitly,  the  derivation  of  the  affiant's  asserted 
title";  3.  That  it  fails  to  show  in  like  manner  "during  what 
period  the  affiant's  asserted  title  has  existed."  The  affidavit 
states,  among  other  things: 

"1.  That  the  character  of  plantiff's  estate,  right,  title,  in- 
terest or  claim  in,  and  possession  of  the  real  property  de- 
scribed in  the  complaint  in  this  action  and  herein  referred  to 
is  as  follows,  to  wit : 

"That  the  plaintiff  is  the  owner  in  fee  simple  absolute,  and 
either  by  herself  or  by  her  tenants  and  agents,  or  persons 
holding  under  her,  is  in  the  actual  and  peaceable  possession 
of  all  of  that  certain  real  property,  situate  in  the  city  and 
county  of  San  Francisco,  state  of  California,  and  particularly 
described  in  the  said  complaint,  to  which  reference  is  hereby 
made,  and  made  a  part  of  this  affidavit. 
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**That  the  real  property  described  as  'Pared  No.  1*  and 
'Parcel  No.  2*  was  derived  from  the  estate  of  her  father, 
Joseph  H.  Cording,  d-eceased,  and  from  deeds  from  Mary  S. 
EnoU,  her  mother,  Alice  Leigh,  her  sister  and  Frederick  A. 
Cording,  her  brother. 

''That  all  of  said  real  property  is  inclosed  by  fences  and 
buildings.  Parcel  1  is  inclosed  by  a  fence,  and  parcel  2  is  in- 
closed by  fence  and  occupied  by  buildings,  and  is  resided  upon 
by  affiant.  That  plaintiff  and  her  grantors  have  been  the 
owners  in  fee  simple  and  in  the  actual  and  peaceable  posses- 
sion of  the  same  and  every  part  thereof  for  more  than  twenty 
years  last  past." 

The  objection  that  the  particular  description  of  the  prop- 
erty should  have  appeared  in  the  affidavit  and  that  the  omis- 
sion was  not  cured  by  reference  to  the  complaint  made  part 
of  the  affidavit,  wherein,  as  well  as  in  the  summons,  it  was 
particularly  described,  we  think  without  merit.  The  practice 
is  quite  common  to  make  exhibits  part  of  a  complaint  by  ref- 
erence thereto.  Under  the  McEnemey  act  it  is  expressly 
provided  that  "the  action  shall  be  commenced  by  the  filing 
of  a  verified  complaint"  (section  2) ;  but  **at  the  time  of  fil- 
ing the  complaint,  the  plaintiff  shall  file  with  the  same  his 
affidavit."  (Section  5.)  The  complaint  and  affidavit  are 
so  closely  related  that  we  can  see  no  reason  why  the  reference 
here  made  to  the  complaint  should  not  be  held  sufficient.  The 
statute  expressly  requires  the  complaint  to  contain  "a  par- 
ticular description  of  such  real  property,"  as  also  must  the 
summons.  The  statute  does  not  require  the  affidavit  to  con- 
tain a  particular  description  of  the  property.  It  necessarily 
relates  to  the  property  and  may  properly,  and  perhaps  should, 
embrace  a  description  of  it  for  identification.  But  we  think 
this  may  be  accomplished  by  reference  to  the  complaint.  The 
general  rule  is  discussed  in  Santa  Rosa  Bank  v.  Paxton,  149 
Cal.  195,  [86  Pac.  193].  In  Estate  of  Cook,  137  Cal.  184, 
191,  [69  Pac.  968,  971],  the  court  said:  "We  regard  the  rule 
as  well  settled  that  a  necessary  allegation  in  a  complaint  or 
petition  must  be  distinctly  averred  in  the  complaint  or  peti- 
tion, and  if  omitted  it  cannot  be  supplied  by  a  reference  to 
an  exhibit ;  but  if  the  allegation  be  defective  it  may  be  aided 
by  an  express  reference  to  an  exhibit  for  that  avowed  pur- 
pose."   The  property  is  mentioned  in  the  affidavit  as  situated 
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in  the  city  and  county  of  San  Francisco  and  is  several  times 
referred  to,  but  is  not  particularly  described  otherwise  than 
by  reference  to  the  complaint.  The  defect,  if  any,  we  think 
was  removed  by  such  reference. 

Much  attention  is  given  by  appellant,  in  support  of  his  tes- 
tate's objections  to  the  a£5davit,  to  the  alleged  unique  char- 
acter of  the  McEnerney  act,  and  cases  which  have  arisen 
under  it  are  cited  to  show  that  "scrupulous  care  should  be 
exercised  by  the  court  when  examining  the  suflficiency  and 
regularity  of  proceedings  taken  under  the  act."  And  it  is 
hence  claimed  that  one  who  proceeds  under  a  special  statute, 
such  as  this  is,  must  comply  with  the  conditions  necessary  to 
his  recovery  under  that  statute,  "and  no  recovery  can  be  had 
unless  the  plaintiff  alleges  exactly  those  facts  which  the  stat- 
ute nam^  as  the  basis  for  the  right  conferred."  In  short, 
though  in  its  nature  remedial,  the  act  must  be  strictly  con- 
strued. 

On  the  other  hand,  respondent  contends  that,  being  reme- 
dial, it  is  to  be  liberally  construed.  Of  the  statute,  Mr.  Jus- 
tice Lorigan,  for  the  court  in  Lofstad  v.  Murasky,  152  Cal. 
64,  67,  [91  Pac.  1008,  1009]  said:  "While  it  is  true  that  the 
act  in  question  is  of  a  remedial  nature,  and  should  be  liber- 
ally construed  so  as  to  effect  the  purpose  contemplated  by  it, 
the  court  is  not  warranted  under  the  guise  of  liberal  construc- 
tion in  giving  to  a  term  or  phrase  a  different  meaning  than 
such  as  it  is  generally  understood  to  possess" — this  in  dis- 
cussing the  meaning  of  the  terms  "actual  possession"  used 
in  the  act.  In  Estate  of  Patterson,  155  Cal.  626,  638,  [132 
Am.  St.  Rep.  116,  18  Ann.  Cas.  625,  26  L.  R.  A.,  N.  S.,  654, 
102  Pac.  941],  the  court  said  of  the  amendment  of  1907  to 
section  1339  of  the  Code  of  Civil  Procedure,  [Stats.  1907, 
p.  122],  which  relates  to  the  proving  of  a  will  "destroyed  by 
public  calamity"  and  refers  to  the  same  cause  which  gave 
rise  to  the  McEnerney  act:  "It  is  remedial  in  its  nature,  and 
is  designed  to  preserve  the  testamentary  right.  .  .  .  Such 
laws  should  be  given  &  liberal  construction  to  promote  the 
purposes  for  which  they  are  designed."  Appellant  cites  with 
confidence  Potrcro  Nuevo  Land  Co,  t.  All  Persons,  158  Cal. 
731,  [112  Pac.  303].  That  case  was  decideii  cr  •  motion  tn 
dismiss  for  insufSciency  of  the  affidavit  which  merely  stattrv., 
as  to  the  source  of  title:  "That  said  title  to  said  property 
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was  sold  and  conveyed  by  the  state  of  California  to  one  John 
Bensley  in  1855,  and  by  him,  through  divers  mesne  convey- 
ances, conveyed  to  said  plaintiff,  who  is  now  the  owner  and 
holder  thereof,  and  has  been  for  the  last  ten  years.*'  Refer- 
ring to  the  statute,  the  court,  by  Mr.  Justice  Henshaw,  said : 
•*A  requirement  of  a  full  and  explicit  showing  of  the  period 
during  which  a  plaintiff  has  enjoyed  this  estate  and  a  full 
and  explicit  showing  of  the  person  or  persons  from  whom 
obtained  is  not  met  by  the  aflfidavit  here  presented.  To  say 
that  one  has  owned  an  estate  for  ten  years  and  more  is  not 
fully  and  explicitly  showing  how  long  in  fact  he  has  owned 
and  enjoyed  it.  A  statement  that  one  acquired  title  by 
*  divers  mesne  conveyances  from  one  John  Bensley,  to  whom 
the  state  conveyed  the  property  in  1855,'  is  not  a  full  and 
explicit  showing,  description  or  characterization  of  the  person 
'from  whom  obtained.'  "  The  opinion  points  out  that  "th« 
provision  of  the  statute  requiring  a  full  and  complete  state- 
ment of  these  particulars  is  manifestly  designed  for  the  ben- 
efit of  the  defendants,  in  enabling  them,  by  verifying  plain- 
tiff's claim,  to  prevent  fraud  and  safeguard  their  rights," 
and  hence  the  court  says,  ''a  full  and  fair  compliance  with 
the  provisions  is  a  just  exaction  from  every  plaintiff."  In 
a  concurring  opinion,  Mr.  Justice  Shaw  said:  "I  agree  that 
the  procedure  prescribed  in  the  act  should  be  followed 
closely."  But  how  closely?  "With  what  degree  of  minute- 
ness must  the  plaintiff  set  forth  the  history  of  his  title  and  its 
enjoyment  in  order  to  meet  the  terms  of  the  statute  requiring 
him  to  file  an  affidavit  ''fully  and  explicitly  setting  forth  and 
showing  the  character  of  his  estate,  right,  title,  interest  or 
claim  and  possession  "t  It  cannot  be  reasonably  held  that 
the  plaintiff  must  set  forth  every  probative  fact  relating  to 
what  appellant  terms  ''the  derivation  of  affiant's  asserted 
title"  and  every  probative  fact  showing  for  "what  period 
the  affiant's  asserted  title  has  existed,"  in  which  respects  it 
is  claimed  the  affidavit  is  defective.  The  purpose  of  a  full 
and  complete  statement  showing  the  person  or  persons  "from 
whom  obtained"  and  how  long  in  fact  the  affiant  "has  en- 
joyed the  property,"  as  was  said  in  the  Potrero  Nuevo  case, 
is  "for  the  benefit  of  the  defendants,  in  enabling  them,  by 
verifying  the  plaintiff's  claim,  to  prevent  fraud  and  safe- 
guard their  own  rights."    A  statement  that  meets  these  re- 
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quirements  is  sufficient.  The  affidavit  here  is  much  more 
explicit  than  the  affidavit  in  the  Potrero  Nuevo  case.  It 
shows  that  plaintiff  derived  the  property  "from  the  estate 
of  her  father,  Joseph  H.  Cording,  deceased,  and  from  deeds 
from  Mary  S.  Knoll,  her  mother,  Alice  Leigh,  her  sister,  and 
Frederick  A.  Cording,  her  brother";  that  the  property  is  in- 
closed by  fences  and  occupied  by  buildings  and  is  resided  on 
by  affiant.  "That  plaintiff  and  her  grantors  have  been 
owners  in  fee  simple  and  in  the  actual  and  peaceable  posses- 
sion of  the  same  and  every  part  thereof  for  more  than  twenty 
years  last  past."  It  seems  to  us  that  there  is  sufficient  here 
to  enable  defendants  "to  verify  plaintiff's  claim"  and  "to 
prevent  fraud  and  safeguard  their  rights."  Unlike  the  affi- 
davit in  the  case  cited,  it  is  explicit  in  showing  from  whom 
the  estate  was  derived  and  the  period  during  which  plaintiff 
and  her  grantors  named  have  enjoyed  the  estate.  A  still 
later  expression  by  the  supreme  court  is  found  in  Soher  v. 
Cabaniss,  161  Cal.  548,  [119  Pac.  911],  in  which  the  Potrero 
Nuevo  case  is  cited.  It  throws  some  fresh  light  upon  the 
question  as  to  the  requirements  of  the  statute  in  the  par- 
ticulars we  have  been  noticing. 

But  we  have  this  situation  here.  Defendant  Knoll  ap- 
peared and  answered  and  went  to  trial,  without  objection, 
by  demurrer  or  answer,  either  to  the  jurisdiction  of  the  per- 
son or  subject  matter.  The  issue  of  ownership  between  the 
respective  parties  was  submitted  and  decided  and  the  appeal 
is  from  the  judgment  on  that  issue.  So  far  as  appellant  is 
concerned,  the  affidavit  has  performed  its  office  and  she  has 
no  cause  to  complain.  The  evidence  fully  and  explicitly 
showed  the  facts  which  appellant  claims  should  have  more 
fully  appeared  in  the  affidavit. 

Section  12  of  the  McEnemey  act  provides:  "Except  as 
herein  otherwise  provided,  the  provisions  and  rules  of  law 
relating  to  evidence,  pleading,  practice,  new  trials,  and  ap- 
peals applicable  to  other  civil  actions  shall  apply  to  the 
actions  hereby  authorized."  Appellant  appeared  voluntarily 
and  answered,  which  is  equivalent  to  personal  service  of  the 
summons  and  copy  of  the  complaint.  (Code  Civ.  Proc,  sec. 
416.)  It  was  said,  in  the  Potrero  Nuevo  case,  supra,  as 
applicable  here:  "Defaulting  defendants  are  not  adverse 
parties  to  other  defendants  when  there  is  no  joint  relation 

1»  Oal.  App.— 18 


Digitized  by 


Google 


194  Hynes  V.  All  Persons,  ETC.     [19  Cal.  .\i»;». 

alleged  between  them,  and  a  judgment  against  each  is  sever.  1 
and  independent.  .  .  .  The  rules  of  practice  relating  to  ap- 
peals under  the  McEnerney  act  are  those  applicable  to  other 
civil  actions  (sec.  12)."  It  was  held  in  Adams  v.  Hopkins, 
144  Cal.  30,  [77  Pac.  716],  that  a  defendant  who  has  ap- 
peared cannot  take  advantage  of  any  defect  in  the  service 
or  return  of  summons;  **nor  can  the  appellants  avail  them- 
selves of  defects  in  the  service  of  summons  on  other  parties." 
(See  In  re  Yoell,  131  Cal.  581,  [63  Pac.  913].)  The  doc- 
trine of  waiver  of  irregularities  not  amounting  to  nullities 
is  fully  discussed  in  Clapp  v.  Graves,  26  N.  Y.  418.  The 
rule  stated  by  Coleridge,  J.,  in  Holmes  v.  Russell,  9  Dowl. 
487,  is  quoted  approvingly:  "It  is  difficult,  sometimes,  to 
distinguish  between  an  irregularity  and  a  nullity,  but  I  think 
the  safest  rule  to  determine  what  is  an  irregularity,  and  what 
is  a  nullity,  is  to  see  whether  the  party  can  waive  the  objec- 
tion. If  he  can  waive  it,  it  amounts  to  an  irregularity;  if 
he  cannot,  it  is  a  nullity."  What  office  the  affidavit  is  in- 
tended to  perform  was  pointed  out  in  the  Potrero  Nuevo 
case,  and  we  do  not  doubt  that  the  filing  of  an  affidavit  in 
substantial  compliance  with  the  statute  is  jurisdictional,  at 
least  so  far  as  it  concerns  defendants  who  do  not  appear. 
And  if  it  be  conceded  that  the  proceedings  would  be  a  nul- 
lity as  to  all  defendants  for  want  of  jurisdiction,  whether 
appearing  or  not,  where  no  affidavit  is  filed,  or  where  the 
affidavit  lacks  the  essential  averments  required  by  the  stat- 
ute, still  we  think  the  affidavit  was  sufficient  in  the  present 
case  to  confer  jurisdiction. 

It  is  contended  that  the  judgment  should  be  reversed  be- 
cause the  court  failed  to  find  upon  material  issues  raised  by 
the  cross-complaint.  Section  11  of  the  McEnerney  act  pro- 
vides: **The  judgment  shall  ascertain  and  determine  all  es- 
tates, rights,  titles,  interests  and  claims  in  and  to  said  prop- 
erty and  every  part  thereof,  whether  the  same  be  legal  or 
equitable,  present  or  future,  vested  or  contingent."  The 
finding  of  the  court  as  to  plaintiff 's  title,  set  out  above,  is 
abundantly  supported  by  the  evidence  and  so  also  the  finding 
as  to  defendant's  title,  also  given  above.  But  it  is  urged  that 
there  should  have  been  a  specific  finding  negativing  defend- 
ant's equitable  interest  claimed  in  the  cross-complaint  and 
also  negativing  the  averments  of  fraud  and  undue  influence. 
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It  appeared  that  title  to  the  property  in  question  vested  in 
defendant  Enoll,  the  then  wife  of  Joseph  H.  Cording,  de- 
ceased, and  mother  of  plaintiff's  intestate,  Mrs.  Graham.  By 
the  decree  of  distribution,  the  property  of  the  said  Cording 
was  distributed  in  accordance  with  his  will,  half  to  Mrs. 
Knoll,  then  Mrs.  Cording,  and  the  remaining  half  to  her  in 
trust,  for  the  support,  education  and  benefit  of  the  three 
children,  of  whom  Mrs.  Graham  was  one.  The  will  provided 
and  the  decree  adjudged  that  Mrs.  Cording  should  "have  full 
and  entire  control  and  right  of  disposition  of  all  and  every 
part  of  said  property,  both  real  and  personal,  during  her 
natural  life,  to  sell  and  convey,  lease,  mortgage  or  hypothe- 
cate the  same  or  any  part  thereof  without  an  order  of  pro- 
bate, or  any  other  court,  or  any  of  the  legal  proceedings  in, 
about  or  concerning  such  matters.*'  It  further  appeared 
that,  for  reasons  shown,  Mrs.  Knoll  made  a  division  of  this 
remaining  property  among  her  children,  conveying  to  Mrs. 
Graham  the  parcel  in  question,  and  in  this  deed  the  other 
children  joined ;  this  deed  was  delivered  and  placed  in  escrow 
with  a  bank  in  San  Francisco  under  an  agreement  that  it  was 
to  be  recorded  after  the  death  of  Mrs.  Knoll.  Thus  far 
there  is  no  conflict  in  the  testimony.  There  was  evidence 
that  subsequently  this  deed  was,  by  the  written  consent  of 
Mrs.  Knoll  and  her  children,  surrendered  by  the  bank  and 
recorded  and  is  the  deed  on  which  plaintiff  relies.  It  was 
in  evidence  that  the  deed  was  recorded  because  Mrs.  Knoll 
was  involved  in  some  litigation  and  desired  to  place  the  title 
in  Mrs.  Graham.  This  deed  was  one  of  three  deeds  by  which 
she  undertook  to  convey  this  trust  property  directly  to  the 
beneficiaries.  There  was  no  evidence  that  any  fraud  was 
attempted  to  be  practiced  on  her  or  that  she  acted  under  any 
oiidue  influence.  There  was  some  evidence  that  Mrs.  Graham 
agreed  to  furnish  a  home  for  her  mother  and  she  testified 
that  she  had  kept  that  promise.  The  principal  fact  in  con- 
troversy was  whether  the  deed  had  been  taken  out  of  escrow 
and  recorded  by  the  direction  and  with  the  consent  of  Mrs. 
Knoll.  And  all  these  matters  were  brought  out  in  support 
of  her  claim  of  title  and  to  disprove  Mrs.  Graham's  title. 
In  fact,  the  real  and  only  issue  presented  by  the  pleadings 
was  that  of  ownership— both  parties  claiming  a  fee  simple 
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absolute,  and  the  relief  sought  by  defendant  was  to  quiet 
such  title  in  her. 

The  court  found  title  in  Mrs.  Graham  and  "that  the  de- 
fendant, Mary  S.  Knoll,  has  no  right,  title,  interest  or  claim 
in  or  to  said  property  described  in  said  complaint,  or  any 
part  thereof."  It  seems  to  us  that  the  ultimiate  fact  in- 
volved in  the  issue  presented  by  the  answer  is  here  directly 
found  upon  and  that  no  further  finding  was  necessary.  The 
death  of  Mrs.  EnoU  has  been  suggested  since  the  cause  was 
transferred  to  this  court,  which  has  terminated  any  life  estate 
or  interest  she  may  have  had  in  the  property.  If  a  question 
of  rents,  issues  and  profits  should  be  suggested,  suffice  it  to 
«ay  that  there  is  no  evidence  on  which  any  finding  could  have 
been  made.  We  do  not  think  the  point  now  urged  would 
warrant  a  reversal  of  the  judgment.  The  finding  of  owner- 
ship includes  the  probative  facts.  (Moniecito  Valley  W.  C«. 
V.  Santa  Barbara,  144  Cal.  578,  594,  [77  Pac.  1113].)  A 
finding  upon  the  fact  of  title  or  ownership  is  good  without 
a  finding  of  the  particular  facts  upon  which  such  title  or 
want  of  title  depends.  {Cooley  v.  Miller  d  Lux,  156  Cal. 
510,  523,  [105  Pac.  981].  See  Black  v.  Black,  74  Cal.  522, 
[16  Pac.  311] ;  Bulwer  Cons.  M.  Co.  v.  Standard  Cons,  M. 
Co.,  83  Cal.  589,  [23  Pac.  1102].) 

Section  4  of  the  McEnemey  act  directs  that  two  certain 
memoranda  be  appended  to  the  summons  on  the  posting  and 
publication  thereof — first,  the  date  of  the  first  publication  of 
summons,  and,  second,  the  names  and  addresses  of  such  ad- 
verse claimants  as  are  disclosed  by  the  affidavit  of  plaintiflP 
upon  filing  the  complaint.  The  second  requirement  was 
omitted.  The  affidavit  showed  that  the  city  and  county  of 
San  Francisco  claimed  an  adverse  interest.  The  city  and 
county  of  San  Francisco  appeared  by  answer  and  disclaimed 
any  interest  in  the  property.  Conceding  that  appellant  could 
take  advantage  of  this  omission,  which  we  doubt  {Adams  v. 
Hopkins,  144  Cal.  30,  [77  Pac.  712]),  the  appearance  of  this, 
the  only  adverse  party  mentioned  in  the  affidavit  and  inter- 
ested in  having  the  memoranda  noted,  cured  the  defect. 

Discovering  no  prejudicial  error  in  the  proceedingSi  the 
judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[C!t.  No.  950.    Third  Appeflate  District.— May  27,  1»18.] 

EDWARD  P.  DELGER,  PlaintiflP-Respondent,  v.  ABE 
JACOBS  et  al.,  Defendants;  H.  A.  MOSS,  B.  T. 
MOLSNESS,  BRISTOL  COMMERCIAL  COMPANY, 
a  Corporation,  and  L.  S.  MELSTED,  Appellants. 

UNULWFDL  BiTAINXB — ASSIGNliBNT  OF  IiBASE — ^VlOLATION  OF  COVBNANT 

— &UFVORT  OF  Finding. — In  action  of  unlawful  detainer  to  recover 
tlM  posseeeion  of  leased  premises,  based  on  a  forfeiture  of  the 
lease  aoeording  to  the  terms  thereof,  by  an  alleged  assignment  of 
interests  in  the  lease  by  the  lessee,  without  the  consent  of  the  lessor, 
in  violation  of  a  covenant  in  the  lease,  it  is  held  that  a  finding  that 
such  an  assignment  of  the  lease  was  so  made  by  the  lessee  in  viola- 
tion of  such  eovenant  is  supported  by  the  evidence. 

Id. — IssuB  AS  TO  Assignment — Loss  not  Pbopeslt  Accounted  fob — 
Pboof  of  Contents  by  Attorney  Drafting  Assignment  and  Stbn- 
OGBAPHEB — Absence  of  Objection. — ^Where  there  was  an  issue  at 
to  the  fact  of  an  assignment  of  the  lease,  and  the  loss  of  the  in- 
strument was  not  satisfactorily  accounted  for,  the  testimony  of  the 
attorney  who  acted  as  scrivener  in  drafting  the  assignment,  and  of 
hia  stenographer  to  whom  the  same  was  dictated,  were  properly  re- 
eeived  as  evidence  of  its  contents;  and  where  no  objection  to  such 
evidence  was  urged  when  it  was  presented,  the  court  properly  refused 
to  strike  it  out  on  the  ground  that  the  evidence  was  privileged. 

Id. — Testimony  as  to  Contents  not  Pbivileoed — Attorney  Acting  as 
ScBivBNEB. — ^Where  nothing  transpired  at  the  meeting  to  have  the 
assignment  executed  in  the  nature  of  a  confidential  communication, 
whieh  the  law  protects  from  disclosure,  and  the  attorney  acted 
rather  as  a  scrivener  than  as  an  attorney  in  the  transaction,  merely 
to  reduce  the  agreed  assignment  to  writing,  without  any  inquiry  as 
to  its  legal  effect,  his  subsequent  testimony  as  to  its  contents,  when 
the  fact  of  its  existence  is  denied  or  it  has  been  lost,  is  not  privileged. 

Id. — Cessation  of  Bule  as  to  Privilege  in  Case  of  Lost  Instrument. 
Even  if  the  attorney  acted  in  a  privileged  capacity  in  the  drafting 
of  a  legal  instrument,  when  the  executed  instrument  has  been  sub- 
sequently lost,  the  rule  of  privilege  eeases  to  exist,  and  its  eon- 
tents  could  be  proved  by  him,  as  well  as  by  any  other  witness  who 
knew  such  contents. 

Id. — Objections  to  Court — Action  as  to  Transcript  of  Evidbngb  of 
Lessee  in  Bankruptcy — Admissions  Against  Interest — ^Beoobo 
upon  Appeal. — Objections  urged  by  other  defendants  to  the  action 
of  the  trial  court  in  relation  to  a  transcript  of  the  evidence  of 
the  lessee  in  a  bankruptcy  case,  a  portion  of  which  was  read  by 
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plaintiff  to  show  his  admissions  against  interest,  whieli  other  do- 
fendants  were  not  permitted  to  read  until  notices  of  counsel  of  plain- 
tiff written  thereon  were  erased,  will  not  be  considered  where  the 
whole  deposition  was  admitted  in  evidence  and  is  set  out  in  full 
in  the  record  upon  appeaL 

Id. — Pbiob  Suit  of  Unlawful  Detainke  Against  Lessee — Adjudica- 
tion OF  Fact  of  Lease — Termination  of  Suit — Satisfaction  of 
Judgment — Admission  Against  Interest. — The  record  of  a  prior 
suit  of  unlawful  detainer  by  the  lessor  against  the  lessee,  in  which 
there  was  an  adjudication  of  the  fact  of  lease,  which  appears  to 
be  no  longer  pending,  but  was  terminated  hj  the  satisfaction  of 
the  judgment  thereon  bj  the  lessee,  was  properly  admitted  in  the 
present  action,  if  not  as  an  estoppel,  at  least  as  an  admission  against 
his  interest  upon  the  material  issue  raised  by  him  herein  as  to  the 
existence  of  the  lease. 

Id. — Absence  of  Attempt  to  Limit  Evidence  as  Against  Other  De- 
fendants Denting  Lease. — Where  there  was  no  attempt  of  the 
other  defendants  denying  the  lease  to  limit  such  prior  judgment 
to  the  original  lessee,  they  are  in  no  position  to  make  such  limitation 
upon  appeal. 

Id. — ^Waiver  of  Breaches  of  Covenant  bt  Landlord  Under  Lease — 
Equitable  Estoppel  not  Pleaded. — The  court  properly  excluded 
evidence  of  a  waiver  by  the  landlord  of  breaches  of  covenant  under 
the  lease.  This  claim  was  in  the  nature  of  an  equitable  estoppel, 
and  it  was  necessary  to  plead  it  in  order  to  introduce  evidence  in  its 
support.  It  is  held  that  there  is  no  pretense  of  such  plea  in  the 
answer. 

Id. — Appellants  not  Aggrieved  by  Ruling  of  Court  upon  Separate 
Answer  of  Lessee. — If  it  be  conceded  that  the  separate  answer  of 
the  lessee  contained  a  cause  of  action  for  affirmative  relief,  and 
that  the  court  erred  in  sustaining  an  objection  to  evidence  offered 
in  support  of  its  averments,  the  appellants,  who  do  not  include  tho 
lessee,  are  not  aggrieved  parties,  and  the  error  cannot  be  reviewed 
at  their  instance. 

Id. — Basis  of  Judgment  in  Unlawful  Detainer — Entry  in  Minutes 
— ^Written  Findings. — The  entry  in  the  minutes  that  damages  for 
one  month's  unlawful  detainer  was  $650  does  not  constitute  the 
decision  of  the  cause,  but  the  decision  which,  under  section  632  of 
the  Code  of  Civil  Procedure,  is  the  basis  of  the  final  judgment  is  the 
written  findings  of  the  court,  and  the  court  properly  estimated  the 
damages  as  of  the  date  of  the  findings,  which  accounts  for  the  proper 
increase  thereof  to  the  sum  of  $1,020. 

Id. — Findings  Against  Evidence — ^Reversal  of  Judgment  in  Part. — 
It  is  held  that  the  findings  are  against  the  evidence  as  to  possession 
of  the  leased  property  by  the  appellants,  B.  T.  Molsness  and  the 
Bristol  Commercial  Company,  and   that  the  judgment  as  against 
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aacli  of  them  for  damages,  attorneys'  fees  and  costs  must  be  re- 
▼ersed;  and  the  court  having  found  against  the  liability  of  appel* 
lanty  L.  A.  Melsted,  for  damages,  or  attorneys'  fees,  the  judgment 
against  him  for  costs  must  be  reversed^  and  otherwise  it  must  b« 
affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
CSty  and  County  of  San  Francisco.  Geo.  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  S.  Melsted,  and  E.  H.  Williams,  for  Appellants. 

Sullivan  ft  Sullivan,  and  Theo.  J.  Boche,  for  Respondent 

BURNETT,  J.— This  action  of  unlawful  detainer  was 
brought  to  secure  restitution  of  certain  leased  premises  in 
San  Francisco,  a  forfeiture  of  the  lease  and  for  damages  in 
the  value  of  the  use  and  occupation  of  the  property  during 
the  period  of  detention.  Besides  Jacobs,  the  lessee,  the  others 
were  made  parties  defendant  upon  the  theory  that  they  had 
entered  under  and  by  permission  of  said  lessee  and  were 
doing  business  on  the  demised  premises  by  his  authority. 
The  complaint  sets  forth  that  **0n  the  fifteenth  day  of  July, 
1910,  plaintiff,  by  agreement  and  lease  in  writing,  leased  to 
said  defendant  Abe  Jacobs"  certain  premises  (describing 
them)  for  the  term  of  five  years  from  the  first  day  of  July, 
1910,  at  the  monthly  rental  of  $650,  **to  be  paid  on  the  first 
day  of  each  and  every  month  in  advance";  that,  by  virtue 
of  said  agreement  and  lease,  the  said  Jacobs  entered  into 
I>08session  and  occupation  of  said  property  and  still  continues 
to  occupy  the  same;  that  the  lease  contained  certain  terms, 
conditions,  and  covenants,  among  which  was  that  ''the  lessee 
shall  not  sublet  said  premises,  or  any  part  thereof,  nor  assign 
this  lease  or  any  rights  thereunder  without  the  written  con- 
sent of  the  lessor.  Any  assignment  of  this  lease  or  any  right 
thereunder,  either  directly  or  by  operation  of  law,  shall  work 
a  forfeiture  of  the  same  at  the  option  of  the  lessor";  that 
after  the  execution  of  said  lease  and  said  entry  of  Jacobs 
"and  prior  to  the  first  day  of  October,  1910,  and  contrary  to 
the  conditions  and  covenants  of  said  lease,  said  defendant, 
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Abe  Jacobs,  without  the  consent  in  writing  or  otherwise  of 
said  plaintiff,  assigned  interests  in  said  lease  to  said  defend- 
ants, B.  T.  Molsness,  H.  A.  Moss  and  Bristol  Commercial 
Company,  a  corporation,  and  let  and  sublet  said  demised 
premises  to  said  defendants."  The  violation  of  certain  other 
covenants  is  also  alleged,  but  this  feature  of  the  case  we  deem 
unnecessary  to  notice.  It  appears  further  that  said  defend- 
ants **are  now,  ever  since  the  first  day  of  October,  1910, 
have  been,  and  were  at  the  time  of  the  service  of  the  notice 
to  quit  hereinafter  mentioned,  in  the  possession  of  said  de^ 
mised  premises";  that  plaintiff  served  upon  the  defendant 
** three  days'  written  notice  to  quit  said  premises  and  deliver 
possession  thereof  to  plaintiff";  that  defendants  "have  re- 
fused and  neglected  and  still  refuse  and  neglect  to  quit  said 
premises  or  deliver  possession  thereof  to  plaintiff."  A  de- 
murrer interposed  by  defendants  was  overruled  by  the  court 
and  they  filed  an  answer  in  which  they  denied  positively  the 
making  of  the  lease,  that  Jacobs  entered  into  possession  there- 
under, that  there  was  ever  any  assignment  of  said  lease  or 
any  part  thereof  by  said  Jacobs  or  that  he  sublet  said  prem- 
ises or  any  part  thereof  to  any  person  in  any  form  or  manner, 
that  any  of  the  defendants  violated  any  of  the  other  covenants 
of  the  lease  or  that  defendants,  B.  T.  Molsness,  H.  A.  Moss 
and  Bristol  Commercial  Company  or  any  of  them  "are  now, 
or  ever  since  the  first  day  of  October,  1910,  have  been,  or 
were  at  any  time  or  at  all  in  the  possession  of  said  demised 
premises,"  or  that  any  of  the  defendants  was  served  with 
"three  days'  notice  to  quit,  such  as  specified  in  section  1161 
of  the  Code  of  Civil  Procedure  or  otherwise  or  at  all." 
There  are  also  some  aflSrmative  allegations  of  fraud  against 
the  plaintiff  in  connection  with  the  leasing  of  said  premises, 
which  will  be  considered  hereafter.  Prom  the  judgment  in 
favor  of  plaintiff  all  the  defendants  except  the  said  Abe 
Jacobs  have  appealed,  the  last  named  having  filed  a  waiver 
of  "any  and  all  rights  that  I  may  have  to  move  for  a  new 
trial  of  the  above-entitled  matter,  or  to  prosecute  an  appeal 
from  the  judgment  rendered  in  said  matter  on  the  eighteenth 
day  of  November,  1910,  in  favor  of  plaintiff  and  against  de- 
fendants." 

There  can  be  no  doubt  that  the  demurrer  to  the  complaint 
was  properly  overruled.     It  is  equally  clear  that  there  was 
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sufficient  evidence  to  support  the  material  findings,  with  one 
exception  hereafter  to  be  noticed. 

As  to  the  execution  of  the  lease  itself,  it  may  be  said  that, 
while  apparently  disputed  in  the  opening  brief  of  appellants, 
in  their  closing  brief  they  declared  that  **  Everybody  knows 
and  admits  that  a  lease  was  signed  and  delivered,  but  our 
answer  shows  that  it  was  secured  through  fraud,"  and,  to 
explain  the  denial  of  its  execution  in  the  answer,  it  is  stated 
that  ^' where  a  lease  is  secured  through  fraud  its  execation 
mast  be  denied,  for  the  obvious  reason  that  the  meeting  of 
minds  essential  to  the  creation  of  a  valid  contract  does  not 
take  place."  In  view  of  this  statement  and  of  the  fact  that 
no  evidence  of  fraud  in  connection  with  the  lease  is  exhibited, 
it  is  manifestly  unnecessary  to  direct  specific  attention  to  the 
showing  made  as  to  this  particular  finding  of  the  court. 

Of  the  evidence  that  there  was  a  violation  of  the  covenant 
of  the  lease  in  reference  to  assignment,  it  is  deemed  sufficient 
to  set  forth  the  following:  The  plaintiff  testified  that  he 
never  gave  any  consent,  in  writing  or  otherwise,  to  Jacobs  to 
assign  any  interest  in  the  lease,  or  to  assign  the  lease  itself, 
or  to  sublet  any  of  the  premises  described  in  the  lease,  and 
the  court  was  justified  in  the  inference  that,  on  the  sixteenth 
day  of  July,  1910,  defendant  Jacobs  executed  and  delivered 
to  B.  T.  Molsness  and  Henry  A.  !&Ios8  a  written  instrument 
in  the  following  form : 

**San  Francisco,  July  16th,  1910. 

"I  hereby  certify  and  declare  that  the  bill  of  sale  taken 
in  my  name  from  Morris  Steinberg,  covering  the  saloon 
known  as  the  'Bristol,'  1001  Market  Street,  San  Francisco, 
alao  the  lease  covering  the  said  premises  from  the  owner,  and 
the  municipal  liquor  license  which  has  been  taken  in  my  name 
and  has  been  received  by  me  for  the  use  and  benefit  of  B.  T. 
Molsness,  Henry  A.  Moss  and  myself,  the  undersigned,  each 
of  which  parties  is  entitled  to  an  undivided  one-third  interest 
in  and  to  all  of  said  property,  and  I  hereby  sell,  assign  and 
transfer  to  each  of  said  B.  T.  Molsness  and  Henry  A.  Moss, 
an  undivided  one-third  interest  in  and  to  all  of  said  prop- 
erty." 

It  is  stoutly  insisted  by  appellants  that  no  such  instrument 
was  executed,  but,  in  answer  to  this  contention,  it  is  sufficient 
to  set  forth  the  following  testimony,  which  manifestly  justi- 
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6es  the  court's  finding  as  to  the  assignment:  Mr.  Leon  B. 
Prescott,  a  witness  for  plaintiff,  was  interrogated  concern- 
ing the  foregoing  purported  assignment  and  he  stated  that 
he  dictated  it  to  his  stenographer,  Miss  Whelan,  at  the  re- 
quest of  Mr.  Jacobs,  "the  three  gentlemen  being  present  at 
the  time,  Mr.  Moss,  Mr.  Molsness  and  Mr.  Jacobs,  and  it  was 
transcribed  and  signed  by  Mr.  Jacobs,  and  a  copy  given  to 
Mr.  Molsness,  and  a  copy  given  to  Mr.  Moss  and  Mr.  Jacobs 
kept  the  third."  Miss  Whelan  testified  that  she  took  the 
dictation  of  this  instrument  from  Mr.  Prescott  and  tran- 
scribed it  into  longhand  and  delivered  it  to  the  latter  in  the 
presence  of  Moss,  Jacobs  and  Molsness.  Mr.  Morris  Stein- 
berg testified  that,  on  said  July  16th,  at  his  place  of  business, 
he  had  a  conversation  with  Mr.  Jacobs  in  reference  to  the 
premises  leased  by  the  latter  and  that  Jacobs  said  that  **he 
could  not  sign  over  the  saloon  and  license  and  lease,  as  he 
agreed,  to  me  for  advancing  him  money,  for  the  reason  that 
Mr.  Moss  and  Molsness  compelled  him  that  day  to  sign  over 
a  one-third  interest  to  each  of  the  parties  at  Mr.  Prescott 's 
oflSce,"  and  that  Mr.  Jacobs  handed  him  the  paper  which  had 
been  executed  and  that  it  was  ''the  same  thing  in  sum  and 
substance"  as  the  aforesaid  purported  assignment  and  that 
it  was  signed  by  Abe  Jacobs.  The  defendants  Moss,  Mols- 
ness and  Jacobs  testified  that  an  instrument  was  executed 
by  Jacobs  on  said  date  and  one  copy  delivered  to  Moss  and 
another  to  Molsness,  but  they  denied  that  it  constituted  an 
assignment,  but  claimed  that  it  was  simply  a  mortgage  or 
pledge  to  secure  the  repayment  of  money  that  had  been 
advanced  for  the  purchase  of  the  saloon  fixtures.  None  of 
these  witnesses,  however,  could  give  the  contents  of  the  in- 
strument nor  did  any  of  them  produce  a  copy  of  it  or  satis- 
factorily account  for  its  loss.  The  court  was  indeed  justified 
in  regarding  with  grave  suspicion  their  testimony  upon  this 
point.  There  are  other  circumstances,  unnecessary  to  detail, 
that  lend  support  to  the  theory  of  assignment.  In  this  con- 
nection we  may  notice  the  claim  of  appellants  that  the  testi- 
mony of  Mr.  Prescott  and  Miss  Whelan  should  have  been 
excluded  as  privileged,  for  the  reason  that  Mr.  Prescott  was 
the  attorney  for  Jacobs,  Moss  and  MoLsness  and  Miss  Whelan 
was  his  stenographer.  As  a  matter  of  fact,  the  testimony  of 
these  two  witnesses  showing  the  execution  of  said  assignment 
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was  g^ven  without  objection,  and  hence  the  ruling  of  the  court 
refusing  to  strike  it  out  could  be  justified  on  that  ground. 
Miss  Whelan  identified  the  instrument,  marked  "PlaintiflE's 
Exhibit  7,"  as  a  copy  of  Mr.  Prescott's  dictation  already  re- 
ferred to.  Not  only  was  this  evidence  received  without  ob- 
jection, but  it  must  be  plain  that  to  these  preliminary  matters 
the  rule  of  privilege  would  not  extend.  The  essential  facts 
as  to  the  contents  of  said  instrument  and  its  execution  and 
delivery  were  declared  by  Mr.  Prescott,  as  aforesaid,  in  re- 
sponse to  questions  to  which  no  objection  was  made.  Appel- 
lants, to  take  advantage  of  the  rule,  should  have  objected 
promptly,  of  course,  to  any  testimony  as  to  these  matters 
when  it  appeared  that  the  witness  sustained  the  relation  that 
the  law  holds  inviolate.  But,  assuming  that  the  objection  was 
timely,  we  think  the  facts  take  the  case  without  the  operation 
of  said  rule.  It  seems  clear  that  the  purpose  of  the  meeting 
of  the  parties  on  said  July  16th  was  the  preparation  and 
execution  of  an  instrument  that  would  afford  Moss  protection 
for  the  money  that  he  had  invested.  Nothing  transpired  in 
the  nature  of  a  confidential  communication  that  the  law  pro- 
tects from  disclosure.  Mr.  Prescott  acted  rather  as  a  scriv- 
ener than  attorney  in  the  transaction.  In  1  Greenleaf  on 
Evidence,  section  239  (sixteenth  edition),  it  is  said:  **0n  the 
other  hand,  the  person  must  be  at  the  time  acting  as  legal 
adviser,  hence  a  communication  with  an  attorney  merely,  as 
with  a  lender  of  money,  a  friend,  or  a  scrivener,  is  not 
privileged.** 

In  Borum  v.  Fonts,  15  Ind.  50,  it  is  held  that  **when  the 
terms  of  a  contract  have  been  agreed  upon  between  the  par- 
ties, and  an  attorney  is  afterward  employed  as  a  scrivener 
merely  to  reduce  the  contract  to  writing,  and  no  inquiry  is 
made  of  him  as  to  its  legal  effect,  communications  made  to 
him  while  thus  engaged  will  not  be  regarded  as  privileged." 

In  De  Wolf  v.  Strader,  26  111.  225,  [79  Am.  Dec.  371],  it 
is  held,  as  stated  in  the  syllabus:  **An  attorney  who  is  re- 
quested to  prepare  a  deed  or  mortgage,  no  legal  advice  being 
required,  is  not  privileged  and  may  testify  as  to  what  comes 
to  his  knowledge  in  connection  with  such  a  transaction." 

In  Hebbard  v.  Haughian,  70  N.  T.  61,  the  court  of  appeals 
declared  that:  **The  objection  that  the  attorney  by  whom  the 
deed  of  April  4th  was  prepared  could  not  give  evidence  of 
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the  directions  he  received  from  the  parties  and  of  the  trans- 
action between  them  at  the  time  was  not  well  taken.  He 
testified  of  facts  within  his  knowledge,  acquired  in  the  trans- 
action of  the  business  between  the  parties,  and  they  were 
not  communicated  to  him  as  an  attorney  to  enable  him  to 
perform  his  duties  to  a  client.  Knowledge  acquired  under 
such  circumstances  is  not  within  the  class  of  privileged  com- 
munications." 

The  material  question  here  was  whether  at  the  end  of  said 
transaction  an  instrument  in  writing  was  executed  by  Jacobs, 
and  if  so,  what  were  its  contents.  The  only  disputed  point, 
indeed,  was  as  to  what  it  contained,  and  if  it  had  not  been 
lost  the  instrument  would  speak  for  itself.  Having  been 
lost  its  existence  and  contents  could  be  proved  by  any  wit- 
ness who  had  read  the  assignment.  (Orecr  v.  Greer,  58  Hun, 
254,  [12  N.  Y.  Supp.  778] ;  Chapman  v.  Peebles,  84  Ala.  283, 
[4  South.  273].)  **It  is  a  sound  public  policy  which  pro- 
vides that  an  attorney  or  counsel  should  not  be  allowed  to 
testify  to  any  of  the  transactions  or  conversations  between 
himself  and  his  client  which  led  up  to  the  preparation  of  any 
document.  But,  when  the  document,  be  it  a  will  or  a  con- 
tract or  what  not,  has  been  executed,  its  contents  are  no 
longer  confidential,  the  reason  for  the  rule  ceases,  and  the 
counsel  may  as  well  testify  to  the  contents  as  may  any  other 
witness  who  knows  such  contents."  {Fayerweather  v.  Ritchf 
90  Fed.  13.)  We  think  this  position  is  sound  and  is  amply 
sustained  by  the  authorities,  in  this  and  other  jurisdictions. 

Appellants  complain  bitterly  of  the  action  of  the  court  in 
reference  to  a  transcript  of  testimony  in  the  possession  of 
respondent.  They  declare  that  the  court  denied  to  them  the 
right  to  inspect  it  after  it  was  actually  introduced  in  evi- 
dence. They  have,  however,  entirely  misconceived  the  situ- 
ation. Plaintiff  had  in  his  possession  what  purported  to  be 
a  transcript  of  the  testimony  of  Abe  Jacobs  taken  in  a  cer- 
tain proceeding  in  bankruptcy,  and  respondent  read  in  evi- 
dence certain  portions  of  it  as  containing  admissions  against 
interest.  Appellants  demanded  an  inspection  of  the  tran- 
script, but  respondent  declined  to  give  them  his  copy  for  the 
reason  that  he  had  written  upon  it  certain  private  note^ 
that  he  had  not  erased.  There  is  no  claim  made  that  respond- 
ent misread  the  quotation  or  that  it  was  not  a  correct  tran- 


Digitized  by 


Google 


May,  1912.]  Delger  t;.  Jacobs.  205 


Bcription  of  said  testimony  of  Mr.  Jacobs.  We  must  assume, 
also,  that  appellants  could  have  secured  a  copy  from  the 
original  source  if  they  had  so  desired.  Besides,  on  the  re- 
quest of  appellants  that  the  ** whole  record  go  in,"  with  the 
exception  of  the  testimony  of  a  certain  Mrs.  Pyper  which 
was  claimed  to  be  ** fragmentary,"  the  court  said;  **I  expect 
that  is  probably  the  best  course  to  take,  to  admit  the  whole, 
and  then  you  gentlemen  can  call  my  attention  to  the  other 
part.  It  will  be  admitted  in  evidence  and  marked  as  *Plain- 
tiflP's  Exhibit  No.  8'  and  considered  as  read  and  hereafter 
counsel  can  refer  to  any  part  of  it."  Appellants  claim  that 
the  "other  part"  was  not  called  to  the  attention  of  the  court, 
but  if  they  neglected  to  do  so  they  have  only  themselves  to 
blame.  After  the  said  order  was  made  appellants  requested 
the  court  to  *' permit  us  to  inspect  the  copy  of  that  record 
that  he  has  there,"  and  the  court  replied:  "After  he  has 
erased  his  notes.  You  do  not  want  to  see  his  notes  on  it,  I 
presume."  It  docs  not  appear  whether  appellants  ever  in- 
spected that  copy,  but  this  circumstance  seems  unimportant 
in  view  of  the  fact  that  the  whole  deposition  was  received 
in  evidence  and  is  set  out  in  full  in  the  record. 

Plaintiflf  offered  in  evidence  all  the  papers,  including  the 
notice  of  motion  for  an  order  to  be  restored  to  possession, 
in  the  case  of  Edward  F.  Delger  v.  Abe  Jacobs,  No.  31,073, 
tried  in  the  same  court  and  decided  in  favor  of  plaintiff, 
September  2,  1910,  his  counsel  stating  in  explanation  :  "There 
is  a  judgment  against  the  defendant  Abe  Jacobs  in  this  case, 
to  the  effect  that  the  premises  were  leased  by  Delorer  to 
Jacobs,  and  he  was  in  possession  under  the  lease,  and  that 
judgment  is,  of  course,  an  estoppel  as  to  the  material  aver- 
ment in  his  answer  here,  because  he  denies  in  his  answer 
that  he  ever  executed  a  lease."  Appellants  objected  as  fol- 
lows: "We  object  to  that,  if  the  court  please.  We  have  asked 
to  be  restored  to  nothing  but  our  estate  there,  and  so  dis- 
tinctly provided,  and  we  repudiated  this  lease  in  that  suit, 
and  we  repudiate  it  in  this."  After  said  papers  were  re- 
ceived in  evidence,  appellants  made  the  particular  objection 
that  "that  case  is  on  appeal  and  has  not  been  finally  decided, 
and  is  not  a  final  judgment  of  the  case,  and  ought  not  to  be 
introduced  as  a  part  of  this  record  and  that  it  is  incom- 
petent, irrelevant  and  immaterial  evidence."    The  objection 
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ought,  of  course,  to  have  been  made  before  the  ruling  of  the 
court,  but,  since  the  record  shows  the  payment  by  defendant 
Jacobs  **of  the  sum  of  $1,388.50  in  full  payment,  discharge 
and  satisfaction  of  the  judgment  in  said  action,"  and  the 
acknowledgment  of  satisfaction  by  plaintiff  therein,  it  can- 
not be  said  that  the  action  was  still  pending,  and  the  cases 
cited  by  appellant  are,  therefore,  not  in  point.  As  to  this 
it  is  probably  suffieieni  to  quote  section  1049  of  the  Code  of 
Civil  Procedure  that  **An  action  is  deemed  to  be  pending 
from  the  time  of  its  commencement  until  its  final  determina- 
tion upon  an  appeal,  or  until  the  time  for  appeal  has  passed, 
unless  the  judgment  is  sooner  satisfied."  As  we  have  seen, 
the  judgment  was  satisfied  by  Jacobs  and  hence  the  action 
was  no  longer  pending.  But  if  we  concede  that  said  judg- 
ment did  not  constitute  an  estoppel,  it  was,  in  connection 
with  said  satisfaction,  at  least  evidence  of  an  admission 
against  interest  upon  a  material  issue  and  proper  to  be  con- 
sidered by  the  court.  If  it  be  admitted  that  the  other  de- 
fendants in  the  present  action,  being  strangers  to  the  former 
suit,  might  have  urged  successfully  an  objection  to  the  con- 
sideration of  said  record  as  evidence  against  themselves  or 
have  maintained  that  it  be  limited  in  its  application  to  Mr. 
Jacobs,  it  is  sufficient  to  say  that  no  such  claim  was  presented 
to  the  trial  court,  and  appellants  are  in  no  position  now  to 
make  it  and  Mr.  Jacobs  is  presumably  satisfied,  since  he  has 
not  appealed. 

The  court  did  not  err  in  excluding  testimony  tending  to 
show  a  waiver  on  the  part  of  the  landlord  of  breaches  of 
covenant  under  the  lease.  This  claim  was  in  the  nature  of 
an  equitable  estoppel,  and  it  was  necessary  to  plead  it  in 
order  to  introduce  evidence  in  its  support.  {Clarke  v.  Huber, 
25  Cal.  593 ;  Etcheborne  v.  Auzerais,  45  Cal.  125 ;  NewhcM  v. 
Hatch,  134  Cal.  273,  [55  L.  R.  A.  673,  66  Pac.  266]  ;  Chap- 
man V.  Hughes,  134  Cal.  641,  [58  Pac.  298,  60  Pac.  974,  66 
Pac.  982].)  There  is  no  pretense  of  such  plea  in  the  answer. 
An  amendment  to  the  answer  was  filed  in  which  an  attempt 
was  made  to  plead  estoppel  as  to  certain  covenants  in  the 
lease.  This  amendment  was  stricken  out  by  the  court.  But 
if  we  were  to  consider  it  as  a  part  of  the  pleadings,  it  is  not 
contended  that  it  covers  the  breach  of  the  covenant  not  to 
assign,  counsel  for  appellants  having  stated  to   the  lower 
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court  that  ''Under  those  circumstances,  I  did  not  understand 
that  we  were  to  plead  against  an  assignment.  We  have  not 
pleaded  here  against  an  assignment  and  we  claim  that  there 
was  no  assignment." 

The  second  count  of  the  answer  of  defendant  Jacobs  con- 
tained allegations  of  fraud  against  plaintiff  and  then  was 
a  prayer  for  affirmative  relief.  It  is  urged  that  this  consti- 
tuted a  cross-oomplaint  and  that  the  court's  ruling  was 
erroneous  in  sustaining  an  objection  to  evidence  offered  to 
support  its  averments.  But,  conceding  that  it  stated  a  cause 
of  action,  it  could  only  be  so  in  behalf  of  Jacobs  himself,  and 
appellants  are  not  aggrieved  parties.  They  are  not  in  any 
way  connected  with  the  purported  cause  of  action,  and  there- 
fore we  are  not  called  upon  at  their  instance  to  review  the 
alleged  error. 

Appellants  say  that  **The  court  in  its  minute  order  holds 
the  plaintiff  entitled  to  judgment  against  all  of  the  defend- 
ants for  $650.  In  its  findings  it  holds  that  plaintiff  is  en- 
titled to  judgment  against  all  of  the  defendants  except 
Melsted  for  $1,020.  This  is  a  distinction  not  justified  by  any 
reason,  either  in  law  or  in  evidence."  The  clerk's  entry  in 
the  minutes  is  not  the  decision  of  the  cause.  **The  decision 
upon  which  by  section  633  of  the  Code  of  Civil  Procedure 
the  judgment  is  to  be  entered  is  that  which  by  section  632 
is  to  be  given  in  writing  and  filed  with  the  clerk ;  and  until 
80  given  and  filed  there  is  no  decision  upon  which  judgment 
can  be  entered  and  consequently  no  authority  for  entering 
any  judgment."  (Crim  v.  Kessing,  89  Cal.  486,  [23  Am. 
St.  Rep.  491,  26  Pac.  1074].) 

The  value  of  the  use  and  occupation  of  the  premises  for  one 
month  was  $650,  and  the  difference  between  that  amount  and 
$1,020  is  accounted  for  by  the  fact  that  the  court  allowed 
plaintiff  damages  for  the  detention  of  the  property  to  the 
date  of  the  findings.  This  was  proper.  {Nolan  v,  Hentig, 
138  Cal.  281,  [71  Pac.  440].) 

Justification  for  the  judgment  against  the  defendants  other 
than  Jacobs  is  urged  by  respondent  on  the  ground  that 
"under  the  statute  providing  for  summary  proceedings  in 
unlawful  detainer,  persons  may  be  made  defendants  who 
have  entered  upon  or  succeeded  to  the  possession  of  the 
premises,  from  or  through  the  tenant  between  w^hom  and  the 
landlord  the  conventional  relation  of  landlord  and  tenant  has 
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been  established."  It  is  daimed  that  said  defendants  are 
brought  within  this  rule  by  reason  of  the  fact  that  they  were 
all  in  the  possession  of  said  premises  by  consent  of  the  tenant 
and  without  the  consent  of  the  landlord.  There  is,  prabably, 
no  doubt  that  all  of  said  parties  expected  to  be  interested  in 
the  use  and  occupancy  of  said  premises.  We  think,  how- 
ever, it  can  hardly  be  said  that  any  of  them  except  Jacobs 
and  Moss  were  actually  in  possession  of  the  property  and 
liable  for  the  value  of  its  use.  Mr.  Moss  testified  that,  in 
the  beginning,  '*we  expected  to  make  a  copartnership  or  an 
incorporation,"  but  when  he  found  he  was  the  only  one  who 
had  put  up  any  money,  he  did  not  propose  **to  take  Mr. 
Jacobs  or  Mr.  Molsness  in  the  partnership  in  a  business  for 
which  I  was  paying  and  they  had  paid  no  money  whatever." 
He  testified  further,  substantially,  that  he  discharged  Mr. 
Jacobs,  telling  the  latter  'Ho  go  back  to  his  tailoring  busi- 
ness," and  as  ''a  matter  of  fact  there  is  nobody  interested 
in  the  actual  ownership  of  the  place  but  me  and  my  word 
has  been  final  in  every  case.  There  is  absolutely  not  one 
dollar  of  anybody  else's  money  in  there  but  mine,"  and  that 
he  had  **  absolutely  the  right  to  exercise  control  over  the 
place."  Without  quoting  further,  we  think  it  should  be  held 
that,  as  far  as  the  judgment  awards  damages  and  costs 
against  Molsness  and  the  Bristol  Commercial  Company  and 
costs  gainst  Melsted,  it  should  be  reversed,  and  affirmed  in 
every  other  respect.  The  necessity  for  a  new  trial,  however, 
upon  this  issue  can  probably  be  avoided  if  plaintiff  will  con- 
sent to  such  modification  of  the  judgment  in  the  court  below. 

We  think  no  other  point  demands  specific  attention. 

In  conclusion,  it  may  be  suggested  that,  while  counsel  in 
their  briefs  have  displayed  much  industry  and  learning,  they 
are  justly  subject  to  censure  for  their  apparent  forgetfulness 
of  the  digfnity  and  courtesy  that  should  ever  prevail  in  con- 
tests like  this.  It  must  be  manifest  that  their  untoward 
vituperation  affords  no  credit  to  themselves  and  likewise 
neither  entertainment  nor  enlightenment  to  the  court 

All  of  said  judgment  is  affirmed  except  that  portion  which 
orders,  adjudges  and  decrees  that  plaintiff  have  and  recover 
from  defendants,  B.  T.  Molsness  and  the  Bristol  Commercial 
Company,  the  sum  of  $1,020  for  the  use  and  occupation  of 
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said  property  and  the  sum  of  $100  for  attorney's  fee  and 
$76  costs  of  suit,  and  except  that  portion  which  decrees  that 
plaintiff  recover  said  costs  of  $76  of  defendant  Melsted. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 


[Civ.  No.  Ml.    nnit  Appellate  District.— May  28,  1912.] 

SAN  FRANCISCO  COMMERCIAL  AGENCY,  Appellant, 
V.  C.  H.  WIDEMANN,  Respondent. 

AonoN  TO  Rvoovza  Deposit — Sale  of  Cattle — XJNvinuriED  CoMPLAmT 
— General  Denial — Bubden  of  Pboop — Defense  of  Fibst  Breach 
•^Befusal  to  Accept  Cattle — Proof  Without  Pleading. — In  an 
action  to  recover  a  deposit  made  by  plaintiff's  assignor  on  the  sale 
of  cattle  to  be  made  bj  defendant,  where  the  complaint  is  unveri- 
iied,  and  the  answer  is  a  general  denial  of  every  allegation  of  the 
complaint,  the  burden  is  upon  the  plaintiff  to  prove  such  allegations, 
and  the  defendant  may  show  under  the  general  issue  that  plaintiff's 
assignor  first  broke  the  contract  by  refusing  to  accept  the  cattle  ten- 
dered by  defendant  in  compliance  therewith,  and  he  is  not  required 
to  plead  such  defense  nor  to  seek  damages  by  way  of  cross-complaint 
for  such  first  breach. 

Id. — ^Findinos  Supporting  Judgment — Nature  of  Obligation  Imma- 
terial.— Where  the  trial  court  found  upon  sufficient  evidence  that 
plaintiff's  assignor  first  broke  the  contract  without  fault  or  failure 
of  the  defendant,  it  follows  that  no  cause  of  action  existed  for  the 
return  of  the  deposit  made  thereunder,  and  the  findings  in  favor 
of  the  defendant  were  sufficient  to  support  the  judgment  in  his 
favor;  and  no  further  inquiry  is  needed  as  to  the  nature  of  the 
defendant's  obligation  to  supply  the  cattle  or  as  to  the  proper  evi- 
dence to  prove  the  same. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County.    B.  V.  Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Perry  &  Perry,  for  Appellant, 

Sargent  &  Bardin,  for  Respondent. 

10  Oal.  App.— 14 
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LENNON,  P.  J. — Plaintiff's  complaint  in  this  action  con- 
sists of  two  counts.  The  first  count  in  effect  alleges  that 
plaintiff's  assignor  entered  into  a  contract  with  the  defendant 
for  the  purchase  and  sale  of  certain  livestock  for  the  sum  of 
$5,170.46,  which  was  to  be  paid  upon  the  delivery  of  the 
cattle;  that  $500  thereof  was  deposited  with  the  defendant 
as  payment  in  part ;  that  the  sum  so  paid  was  to  be  returned 
to  plaintiff's  assignor  if  defendant  failed  to  deliver  the  cattle 
as  per  the  terms  and  conditions  of  the  contract;  that  the 
cattle  contracted  for  were  subsequently  delivered  and  ac- 
cepted as  agreed,  and  that,  in  addition  to  the  $500  previously 
paid  on  account,  the  full  purchase  price  was  paid  to  the  de- 
fendant; that  although  demand  had  been  made  upon  the  de- 
fendant for  the  said  $500,  he  had  failed  and  refused  to  return 
the  same. 

The  second  count  of  plaintiff's  complaint  stated  a  cause  of 
action  in  the  nature  of  a  claim  for  moneys  had  and  received, 
based  upon  the  theory  that  the  $500  paid  on  account  was  to 
be  returned  unless  the  defendant  delivered  to  plaintiff's  as- 
signor a  sufficient  number  of  the  cattle  contracted  for  to  equal 
in  value,  quality  and  quantity,  the  sum  of  $500. 

The  answer  of  the  defendant  denied  all  of  the  material 
allegations  of  the  complaint,  and  in  addition  pleaded  in  abate- 
ment of  the  action  the  nonjoinder  of  a  necessary  party  de- 
fendant. 

Upon  the  issues  thus  raised  the  trial  court  rendered  and 
entered  judgment  for  the  defendant,  from  which  and  from 
an  order  denying  a  new  trial  the  plaintiff  has  appealed  upon 
the  judgment-roll  and  a  statement  of  the  case. 

By  the  terms  of  the  contract,  a  written  memorandum  of 
which  was  offered  and  received  in  evidence,  the  defendant 
agreed  to  deliver  the  cattle  in  a  specified  condition  to  the 
plaintiff's  assignor  at  King  City  in  the  county  of  Monterey. 
They  were  to  be  delivered  in  two  herds— one  on  May  20, 
1909,  and  the  other  on  June  1st  of  the  same  year. 

With  reference  to  the  number  of  cattle  purchased  and  the 
price  to  be  paid  therefor,  the  written  memorandum  of  the 
contract  recited  merely  that  plaintiff's  assignor  had  bought 
from  the  defendant  **all  fat  cows  and  heifers  at  6%^,"  and 
that  the  sum  of  $500  had  been  paid  on  account  of  the  pur- 
chase.    It  is  apparent,  therefore,  that  the  exact  number  of 
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cattle  sold  and  to  be  delivered  under  the  contract  was  left 
to  be  subsequently  determined  by  the  parties  to  the  con- 
tract, and  that  the  price  ultimately  to  be  paid  was  a  matter 
of  calculation  to  be  made  upon  delivery. 

The  trial  court  in  effect  found  as  facts  that  on  May  24, 
1909,  the  defendant  delivered  to  plaintiff's  assizor  a  portion 
of  the  cattle  contracted  for,  and  that  the  defendant  received 
in  payment  therefor  the  sum  of  $5,170.46;  that  it  was  not 
agreed  between  the  parties  to  the  sale  that  $5,170.46  was 
the  total  purchase  price  of  the  two  herds  of  cattle,  but,  on 
the  contrary,  that  the  said  sum,  estimated  in  accordance  with 
the  terms  of  the  contract,  was  only  the  value  and  purchase 
price  of  the  first  herd  sold  and  actually  delivered  to  plain- 
tiff's assignor;  that  the  $500  in  dispute  was  intended  and 
agreed  by  the  parties  to  be  applied  as  part  pajrment  only  on 
the  purchase  price  of  the  cattle  agreed  to  be  delivered  on 
June  1,  1909 ;  that  although  the  defendant,  on  said  last-men- 
tioned date,  had  offered  to  make  delivery  and  was  at  all 
times  ready,  able  and  willing  to  make  delivery  of  the  second 
herd  of  cattle  in  accord  with  the  conditions  specified  in  the 
contract  of  sale,  plaintiff's  assignor  refused  to  accept  delivery 
of  the  same  then  or  at  any  time  since  then. 

That  these  findings  are  amply  supported  by  the  evidence 
is  not  disputed  by  plaintiff,  but  it  is  insisted  that  the  de- 
fendant should  not  have  been  permitted  to  show  a  breach 
of  the  contract  or  have  judgment  under  an  answer  which,  by 
general  denials  only,  put  in  issue  the  facts  constituting  plain- 
tiff's cause  of  action;  and  that  unless  a  breach  of  the  con- 
tract was  specifically  pleaded  as  a  defense  to  the  action,  and 
damages  for  the  breach  sought  by  way  of  cross-complaint  or 
counterelaim,  no  relief  could  be  afforded  defendant  in  the 
present  action. 

A  general  denial  puts  in  issue  the  material  allegations  of 
the  complaint  (Code  Civ.  Proc,  sec.  437.)  In  the  present 
case  the  plaintiff's  complaint  was  not  verified,  and  the  gen- 
eral  denial  of  the  defendant's  answer  put  in  issue  all  of 
the  material  allegations  of  the  complaint,  and  placed  the 
burden  upon  plaintiff  of  showing  facts  sufficient  to  constitute 
the  particular  cause  of  action  alleged  in  the  complaint.  One 
of  the  allegations  of  plaintiff's  complaint  was  ''that  on  or 
about  the  twenty-fourth  day  of  May,  1909,  the  Oakland  Meat 
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ft  Packing  Company  (plaintiff's  assignor)  accepted  the  quan- 
tity of  cattle  .  .  .  agreed  to  be  purchased  by  it.'*  The  evi- 
dence complained  of  was  addressed  to  the  issue  raised  by 
the  denial  of  this  averment;  and  as  it  tended  to  show  a 
breach  of  the  contract  by  plaintiff's  assignor  in  refusing  to 
accept  the  cattle,  such  evidence  was  clearly  admissible. 

In  the  present  case  the  evidence  is  more  than  sufficient  to 
warrant  the  conclusion  that  the  defendant  was  at  all  times 
ready,  able  and  willing  to  make  delivery  of  the  cattle  con- 
tracted for,  and  that  such  delivery  was  prevented  solely  by 
the  neglect  and  default  of  the  plaintiff's  assignor.  The 
burden  of  proof  was  upon  the  plaintiff  to  show  the  defend- 
ant's breach  of  the  contract;  and  if,  as  the  trial  court  found, 
plaintiff's  assignor  itself  first  breached  the  contract,  without 
fault  or  failure  of  the  defendant,  no  cause  of  action  for  the 
return  of  the  money  paid  on  account  of  the  contract  existed 
in  favor  of  the  plaintiff,  and  the  defendant  was  properly  per- 
mitted to  avail  himself  of  such  defense  under  the  general 
issue.  (Civ.  Code,  sec.  1439;  Wood,  Curtis  Co.  v,  Seurich, 
5  Cal.  App.  252,  [90  Pac.  51].) 

The  findings  of  the  trial  court  upon  the  issues  of  price, 
payment  and  delivery  were  in  themselves  sufficient  to  war- 
rant and  support  a  judgment  in  favor  of  the  defendant;  and 
those  findings  necessarily  defeat  and  dispose  of  plaintiff's 
right  to  recover  on  the  contract,  whether  it  be  an  individual 
or  partnership  obligation.  It  is  unnecessary,  therefore,  to 
pass  upon  the  sufficiency  of  the  evidence  to  support  the  issue 
and  finding  of  nonjoinder,  or  to  decide  the  question  as  to 
whether  or  not  parol  evidence  was  admissible  to  prove  that 
issue. 

The  judgment  and  order  appealed  from  are  affirmed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  24,  1912. 
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[Ohr.  No.  1180.    Second  AppoIIato  District.— ICay  29,  1912.] 

C.  D.  HUDSON,  Respondent,  v.  SEELET  SPECIALTIES 
COMPANY,  a  Corporation,  Appellant 

OOlPOKAnONS — OONTBOL   MY    DiPBKDANT    OF    STOCK    OF    AnOTHEB    CoB- 

roRATiON— BiaoissiON  OF  Ck>NTKACT— Issue  of  Stock  in  Lieu— 
AoBBiaNT  to  Bipubchasb. — Where  defendant  corporation  had 
acquired  the  control  of  the  stock  of  another  corporation,  and  de- 
siring to  cancel  a  contract  of  plaintiif  therewith,  agreed  with  him 
Is  pay  $1,700  therefor  on  a  specified  date,  bnt  in  lieu  thereof  it 
wms  agreed  that  snch  other  corporation  should  iasue  to  him  seven- 
teen hundred  shares  of  stock  in  such  other  corporation,  which  de- 
fendant agreed  to  purchase  from  him  within  ten  days  after  such 
date  and  to  paj  him  $1,700  therefor,  and  plaintiif  at  the  maturity 
•f  the  contract  tendered  snch  shares  to  defendant,  which  it  refused 
to  take  and  pay  for,  it  was  its  duty  to  receiTC  it  and  pay  the 
amount  agreed  upon,  which  will  be  enforced  by  action. 

T^ — ASSXSSMKMT  ON  SHABXS  OF  STOCK — DlLINQUINOT  AFTEB  SuIT  FOB 
PUBOHASX    MONKT    OF    SHiiBBS — PaTMXNT    TO    PbOTXOT    ShABXS— 

Spxouii  Damaoss — Supplemental  Complaint. — ^Where  at  the  time 
of  the  tender  of  the  stock  in  such  other  corporation  to  the  defend- 
ant there  was  an  assessment  upon  the  stock,  which  became  delin- 
quent after  the  commencement  of  the  action  to  enforce  payment 
for  the  shares,  the  plaintiff  properly  paid  such  delinquent  assessment 
to  protect  the  shares  from  forced  sale,  and  may  recover  the  amount 
paid  therefor  by  way  of  supplemental  complaint,  which  amount 
oonstitutes  special  damages  accruing  to  phiintiff  by  reason  of  the 
refusal  of  defendant  to  fulfill  its  obligation  to  repurchase  the 
stock.  The  plaintiff,  being  the  owner  of  the  stock  for  its  benefit, 
rightfully  assumed  the  duty  of  protecting  it  from  forced  sale. 
Id.— Leabilitt  of  Defendant  on  Gonhlact  With  Plaintiff— Authob- 
ITT  fob  CONT«Aeiv-C0N8iDEBA.Ti0N — EsTOPPXL.— Where  the  contract 
of  plaintiff  with  defendant  oorporation  was  signed  by  its  presi- 
dent and  secretary  and  sealed  with  the  corporate  seal,  and  it  ap- 
pearing that  they  were  the  controlling  majority  of  its  directors,  and 
that  the  president  had  authority  as  managing  agent  to  execute  the 
contract,  and  that  it  was  made  for  its  benefit,  and  in  consideration 
of  the  surrender  of  contract  rights  with  the  plaintiff  of  considerable 
value,  it  is  not  only  supported  by  a  sufficient  consideration,  but  the 
corporation,  by  receiving  whatever  benefits  which  mny  have  flowed 
therefrom^  and  remaining  silent  until  the  maturing  day  of  the  con- 
tract had  arrived,  is  estopped  from  disclaiming  its  liability. 


Digitized  by 


Google 


214  Hudson  t;.  Seeley  Specialties  Co.     [19  Cal.  App. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W.  M.  Conley,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gilbert  P.  Wyvell,  for  Appellant. 

Tom  C.  Thornton,  and  Tobias  R.  Archer,  for  Respondent. 

JAMES,  J. — ^Defendant  appeals  from  a  judgment  for  the 
sum  of  $1,955.77  and  interest  entered  against  it.  The  facta 
upon  which  plaintiff  based  his  cause  of  action,  and  as  deter- 
mined by  the  findings  of  the  court,  were  these:  On  or  about 
May  9, 1910,  plaintiff  held  a  certain  contract  theretofore  made 
with  a  corporation  called  the  High  Frequency  Ignition  Coil 
Company,  and  at  the  time  mentioned  he  was  approached  by 
defendant  and  informed  that  defendant  had  acquired  a  ma- 
jority of  the  stock  and  the  control  of  said  High  Frequency 
Ignition  Coil  Company,  and  that  it  desired  to  secure  a  can- 
cellation of  the  contract  held  by  plaintiff ;  defendant  offered 
to  pay  plaintiff  for  the  cancellation  and  surrender  of  the  con- 
tract $1,700,  this  amount  to  be  paid  on  the  21st  of  November 
following,  which  offer  was  accepted.  The  transaction,  how- 
ever, for  the  payment  of  this  money  took  the  following  form : 
Defendant  agreed  to  have  issued  to  plaintiff  seventeen  hun- 
dred shares  of  the  capital  stock  of  the  High  Frequency  Igni- 
tion Coil  Company,  which  plaintiff  was  to  hold  until  the 
money  provided  to  be  paid  for  the  surrender  of  his  contract 
became  due,  when,  upon  the  redelivery  of  the  certificates  for 
the  seventeen  hundred  shares  of  stock  to  defendant,  he  was  to 
receive  the  $1,700.  The  following  writing  was  made  and  exe- 
cuted by  defendant  as  evidencing  the  latter  agreement: 
'*Los  Angeles,  Cal.,  May  21st,  1910. 

*'Six  months  after  date  hereof,  we  the  Seeley  Specialties 
Co.,  a  corporation,  doing  business  under  the  laws  of  the  State 
of  California,  hereby  agree  to  purchase  of  C.  D.  Hudson  of 
Los  Angeles,  seventeen  hundred  shares  of  the  capital  stock 
of  the  High  Frequency  Ignition  Coil  Co.,  represented  by 
Certificate  No.  100,  dated  the  ninth  day  of  May,  1910,  for  the 
sum  of  Seventeen  hundred  dollars  ($1700)  providing  this 
agreement  is  presented  within  ten  days  after  maturity;  other- 
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wise  th3  said  Seeky  Specialties  Co.  is  released  from  any  and 
all  obligations  to  purchase  said  stock. 

"(Seal)       SEELEY  SPECIALTIES  COMPANY, 

*'By  Henry  Fleetwood,  Pres. 
"By  Geo.  Howard,  Sec." 

Immediately  upon  the  maturity  of  this  contract  plaintiff 
tendered  to  the  Seeley  Specialties  Company  the  certificates 
of  shares  of  stock  in  the  other  corporation  mentioned  and  de- 
manded payment  of  the  $1,700,  which  was  refused  him.  At 
the  date  of  this  tender  an  assessment  had  been  levied  against 
the  stock  of  the  High  Frequency  Ignition  Coil  Company,  the 
amount  which  was  due  as  a  charge  against  the  seventeen  hun- 
dred shares  of  stock  held  by  plaintiff  being  the  sum  of 
$255.77.  After  the  commencement  of  this  action,  and  in 
order  to  prevent  a  sale  of  the  stock  on  account  of  that  assess- 
ment which  had  become  delinquent,  plaintiff  paid  the  sum  re- 
quired to  satisfy  that  demand  and  filed  a  supplemental  com- 
plaint setting  up  an  additional  cause  of  action  for  the  amount 
of  the  assessment.  The  court  found  in  favor  of  plaintiff  on 
all  of  the  issues  tendered  by  the  complaint  and  supplemental 
complaint,  and  its  findings  were  made  upon  sufficient  evi- 
dence. The  complaint  set  forth  all  of  the  facts  constituting 
the  cause  of  action  in  narrative  form,  and  the  court  did  not 
err  in  overruling  the  demurrer  of  defendant  interposed 
thereto. 

It  was  contended  that  the  action  must  be  treated  as  one  for 
damages  and  that  the  complaint  nowhere  set  out  facts  from 
which  it  could  be  determined  plaintiff  had  suffered  any  dam- 
age. The  facts  as  alleged  in  the  complaint  are  so  closely 
parallel  to  those  involved  in  the  case  of  Gay  v.  Dare,  103  Cal. 
454,  [37  Pac.  466],  as  to  make  the  decision  in  that  action 
applicable  to  this  upon  all  of  the  chief  points  of  objection 
raised  by  defendant.  The  court  there  says  that  in  cases  of 
this  kind  the  contract  will  be  construed  as  not  amounting  in 
law  to  a  contract  to  repurchase,  but  as  one  whereby  an  op- 
tion to  rescind  is  reserved  to  the  vendee,  and  that  upon  the 
exercise  of  such  option  title  to  the  property  at  once  vests  in 
the  original  vendor.  The  obligation  of  the  defendant  in  this 
case  was  to  pay  plaintiff  the  sum  of  $1,700  on  or  within  ten 
days  after  the  twenty-first  day  of  November,  1910,  which  it 
refused  to  do.    In  order  to  protect  the  stock  from  forced  sale 
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to  satisfy  the  assessment  levied  thereon,  payment  of  which 
was  then  due,  plaintiff  was  compelled  to  pay  an  additional 
sam  of  $255.77.  This  amount  constituted  an  account  for 
special  damages  accruing  to  him  by  reason  of  the  refusal  of 
defendant  to  fulfill  its  obligation,  and  which  in  our  opinion 
and  under  the  decision  in  Gay  y.  Dare  he  was  entitled  to  re- 
cover. We  do  not  think  that  the  fact  that  this  assessment 
became  a  lien  before  the  day  of  the  maturity  of  the  written 
contract  affected  either  the  sufficiency  of  the  tender  made  by 
plaintiff  or  his  right  to  recover  the  additional  amount  paid 
to  satisfy  the  assessment,  as  damages.  When  he  offered  back 
to  the  defendant  the  stock  which  it  had  agreed  he  might 
surrender  to  them,  it  was  their  duty  to  receive  it  and  pay 
him  the  amount  agreed  upon.  When  it  did  not  do  Hiis, 
plaintiff  continued  to  own  the  stock  for  its  benefit,  and  he 
rightfully  assumed  the  duty  of  protecting  it  from  forced  sale 
while  it  remained  in  his  hands  or  subject  to  any  control  on 
his  part. 

The  further  point  is  made  that  the  contract  was  not  shown 
to  be  the  contract  of  defendant  corporation,  because  it  was 
not  made  to  appear  that  the  board  of  directors  had  expressly 
authorized  its  execution,  and  further,  that  no  consideration 
had  been  received  by  defendant  for  the  making  of  it.  The 
contract  as  executed  was  made  in  the  name  of  the  defendant 
company;  it  had  the  corporate  seal  attached,  together  with 
the  names  of  the  president  and  secretary.  It  appeared  by 
the  evidence  that  there  were  only  three  directors,  the  presi- 
dent and  secretary  being  two  of  the  number  and  the  third  di- 
rector being  one  who  took  no  active  part  in  the  management 
of  the  corporation.  It  was  testified  to  by  the  secretary,  who 
signed  the  contract,  that  the  president  managed  the  affairs  of 
the  corporation.  At  any  rate,  and  further  than  this,  it  did 
appear  clearly  that  the  contract  as  made  was  within  the  cor- 
porate powers  of  defendant  corporation ;  that  it  was  deemed 
to  be  of  benefit  to  the  corporation,  and  that  the  corporation 
received  it  and  whatever  benefits  may  have  accrued  on  that 
account  without  disclaiming  the  authority  of  its  officers  to 
make  a  binding  contract  in  that  behalf.  Plaintiff,  when  he 
surrendered  his  contract  with  the  High  Frequency  Ignition 
Coil  Company  to  defendant,  surrendered  rights  which  ad- 
mittedly were  of  considerable  value,  and  the  corporation  re- 
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eeiving  the  benefit  of  such  surrender  certainly  could  not 
afterward  be  heard  to  say  that  no  benefit  was  received  by  it, 
and  thus  escape  any  liability  on  account  of  its  obligation  to 
compensate  plaintiff  for  his  property.  It  is  very  clear  to  us 
that  there  was  ample  consideration  to  si^pport  the  making 
of  the  contract  here  sued  upon,  and  also  that  the  president 
in  his  capacity  as  manager  of  the  corporation  had  authority 
to  make  the  contract  in  its  name ;  further,  that,  even  conced- 
ing that  the  ofiScers  of  the  corporation  did  not  possess  au- 
thority to  enter  into  the  contract,  by  receiving  whatever 
benefits  may  have  flowed  therefrom  and  remaining  silent  until 
the  maturing  day  of  the  contract  had  arrived,  the  corporation 
is  estopped  from  disclaiming  its  liability.  (Brown  v.  Crown 
Gold  M.  Co.,  150  Cal.  376,  [89  Pac.  86],). 
The  judgment  is  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Grim.  No.  187.    Third  Appellate  Di8triet.-~May  20,  1912.] 
In  the  Matter  of  H.  P.  JORGENSEN,  on  Habeas  Corpus. 

OoNTEXPT — ^Violation  of  Injunction — Imposition  of  Fmi — ^Impbis- 
OMMiKT  IN  Default  of  Patuent. — ^Where  the  court,  in  a  contempt 
case  for  a  Tiolation  of  an  injunction,  imposed  a  fine,  it  had  juris- 
diction to  impose  imprisonment  for  the  nonpayment  of  the  fine  at 
the  rate  of  two  dollars  per  daj  until  the  fine  is  paid. 

Id.— Additional  Sentence  of  Imprisonment. — The  fact  that  the  court 
also  imposed  additional  imprisonment  for  the  contempt  of  eourt 
would  not  take  from  the  court  its  power  to  enforce  the  nonpay- 
ment of  the  fine  by  imprisonment  at  the  special  rate. 

APPLICATION  for  writ  of  habeas  corpus  to  the  sheriff 
of  Merced  County, 

The  facts  are  stated  in  the  opinion  of  the  court 

Peck,  Bunker  &  Call,  for  Petitioner. 

P.  G.  Ostrander,  for  Respondent 
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CHIPMAN,  P.  J.— On  the  ninth  day  of  May,  1912,  by  an 
order  duly  given  and  made  by  the  superior  court  of  Merced 
county,  petitioner  was  adjudged  guilty  of  contempt  of  the 
said  superior  court  for  the  violation  of  its  decree  in  an  in- 
junction case,  and  was  sentenced  to  imprisonment  in  the 
county  jail  for  the  period  of  two  days  and  to  pay  a  fine  of 
$200  and,  in  default  of  the  payment  of  said  fine,  to  be  con- 
fined in  the  county  jail  for  one  day  for  every  two  dollars  of 
said  fine. 

Petitioner  was  taken  into  custody  and  imprisoned  on  May 
9th  and  so  remained  until  May  16th,  when  the  petition  for 
the  writ  herein  was  filed. 

There  is  but  one  question  presented,  namely:  Is  that  part 
of  the  sentence,  imprisoning  petitioner  one  day  for  each  two 
dollars  of  the  fine  remaining  unpaid,  void  t 

The  claim  of  petitioner  is  that  the  sentence  was  imposed 
under  section  1218  of  the  Code  of  Civil  Procedure,  which  au- 
thorizes the  infliction  of  a  fine  not  to  exceed  $500  or  im- 
prisonment not  to  exceed  five  days,  or  both ;  that  section  1205 
of  the  Penal  Code,  which  authorizes  the  imposition  of  im- 
prisonment for  nonpayment  of  fine  to  the  extent  of  one  day 
for  every  two  dollars  of  the  fine  unpaid,  expressly  provides 
that  such  imprisonment  must  not  ''extend  in  any  case  beyond 
the  term  for  which  defendant  has  been  sentenced.**  It  is 
hence  contended  that,  the  extent  of  the  imprisonment  being 
limited  by  section  1218  of  the  Code  of  Civil  Procedure  to  five 
days,  the  imprisonment  could  not  be  prolonged  under  section 
1205  of  the  Penal  Code  and  that  its  infliction  is  double 
punishment. 

People  V.  Brown,  113  Cal.  35,  [45  Pac.  181],  is  cited  in 
support  of  petitioner's  contention.  That  was  the  case  where 
the  defendant  had  been  convicted  of  crime  for  which  the 
statute  authorized  a  sentence  of  imprisonment  for  a  limited 
period.    So,  also,  are  all  the  other  cases  cited  by  petitioner. 

In  Ex  parte  Abbott,  94  Cal.  333,  [29  Pac.  622],  the  ques- 
tion arose  in  a  contempt  proceeding,  and  it  was  there  held 
that  a  superior  court  imposing  a  fine  for  contempt  has  the 
power  to  make  and  enforce  a  judgment  that  in  default  of 
payment  the  party  in  contempt  be  imprisoned  in  satisfaction 
of  the  fine  until  the  fine  is  satisfied,  at  the  rate  of  one  day 
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for  every  two  dollars  of  the  fine  unpaid.  It  was  also  held  that 
section  1205  of  the  Penal  Code,  as  amended  in  1891,  does  not 
apply  to  cases  of  contempt.  The  point  was  involved  in  some 
extent  in  Ex  parte  Krouse,  148  Cal.  232,  [82  Pac.  1043], 
although  the  fine  there  was  $100  and  the  order  was  that  in 
default  of  payment  **he  be  imprisoned  in  the  county  jail  .  .  . 
until  the  said  fine  is  paid,  such  imprisonment  not  to  exceed 
one  day  for  each  twenty  dollars  of  said  fine  that  shall  so  re- 
main unpaid.''  Inasmuch  as  section  1205  of  the  Penal  Code 
has  no  application  to  contempt  cases,  the  principle  decided  in 
the  Krouse  case  seems  to  have  been  the  same  as  decided  in  the 
Abbott  case,  supra.  Petitioner  contends  that  the  Abbott  case 
differs  from  the  case  here  in  this,  that  here  a  judgment  of 
imprisonment  and  fine  was  imposed,  while  in  the  Abbott  case 
a  fine  only  was  imposed.  We  cannot  see  that  this  difference 
affects  the  principle  decided. 

That  the- court  imposed  punishment  by  imprisonment  and 
also  imposed  a  fine  would  not  take  from  the  court  the  power 
to  enforce  the  payment  of  the  fine  as  was  exercised  in  the 
Abbott  case. 

The  writ  is  discharged  and  the  petitioner  remanded  to  the 
eustody  of  the  sheriff. 

Hart,  J.|  and  Burnett,  J.,  concurred. 


[Civ.  No.  1091.    Second  AppeUato  Distrlet.— Maj  81,  1012.] 

BANK  OP  VENICE,  a  Corporation,  Respondent,  v.  SUSAN 
N.  DE  LUNA  HUTCHINSON  (Sued  Herein  as  SUSAN 
N.  DE  LUNA),  Appellant. 

BUMMONS — PUBUCATION — ObVIOUS  MISTAKE  OF  NOTARY  AS  TO  DatE  Of 
JUKAT  TO  APra)AVIT — ^BbCITALS — APPIDAVIT  AND  ORDER  NOT  VITI- 
ATED.— All  order  for  the  publication  of  Bummons,  based  upon  affi- 
dayit,  the  jurat  to  which  is  dated  one  month  prior  to  the  order, 
is  not  void  where  the  recitals  of  the  affidavit  show  the  return  of 
the  original  summons,  at  a  date  one  month  later  than  the  date  of 
the  jurat;  that  an  order  for  an  alias  summons  was  issued;  that 
the  same  could  not  be  served  upon  the  defendant  against  whom  the 
publication  is  asked,  and  sets  forth  facts  sufficient  to  justify  the 
order  for  publication  of  summons,  which  recited  that  the  affidavit 
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was  presented  wlien  the  order  was  made.  It  fs  clear  that  the  date 
appearing  in  the  jurat  was  obviouslj  a  mistake,  which  did  not 
Titiate  either  the  affidavit  or  the  order. 

Id. — Code  Bequirement  as  to  Jurat — Object  and  Purpose  of  Biqna* 
TUBE  OF  Officer. — Section  412  of  the  Code  of  Civil  Procedure  does 
not  provide  in  terms  that  the  date  of  the  affidavit  should  be  dis- 
closed thereiUi  but  indicates  clearly  that  it  must  be  presented  and 
Terified  at  the  time  of  the  application  for  the  order.  The  primary 
object  and  purpose  of  the  signature  of  the  officer  to  the  jurat  is 
to  witness  the  signature  of  the  affiant  to  the  affidavit. 

Id. — ^Attachment  Sought  Against  Wife's  Separate  Estate — Pubu- 
CATiON  OF  Summons  Against  Husband. — Although  an  attachment 
is  sought  against  the  wife's  separate  estate,  jurisdiction  of  the  hus- 
band as  a  eodefendant  maj  be  obtained  by  publication  of  summons 
against  him  where  he  cannot  be  personally  served  therewith. 

Id. — Construction  of  Code  as  to  Auas  Summons — Mode  of  Service 
NOT  Beferrsd  to. — Section  408  of  the  Code  of  Civil  Procedure,  as 
to  the  time  when  an  alias  summons  may  be  issued,  has  no  reference 
to  the  mode  of  service  thereof,  where  parties  are  brought  in  by 
order  of  the  court,  or  by  stipulation  of  the  parties,  under  section 
889  of  the  Code  of  Civil  Procedure,  and  doea  not  preclude  service 
by  publication. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial,  W. 
P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Anderson  &  Anderson,  for  Appellant. 

Tanner,  Taft  &  Odell,  for  Respondent. 

ALLEN,  P.  J. — The  action  was  against  defendant  and  ap- 
pellant as  guarantor  of  a  promissory  note,  and  was  originally 
brought  against  Susan  N.  de  Luna,  under  which  name  and 
style  she  executed  the  contract  of  guaranty.  The  complaint 
was  filed  August  1,  1908.  Defendant  and  appellant  appeared 
thereto  and  subsequently,  on  December  14,  1908,  filed  her  an- 
swer, setting  forth,  among  other  things,  that  she  was  a  mar- 
ried woman;  that  her  husband's  name  was  W.  C.  Hutchinson, 
and  that  her  husband  was  absent  from  his  home  temporarily, 
but  that  the  parties  were  not  living  separate  and  apart. 
Thereupon  plaintiff  asked  for  and  obtained  leave  of  court  to 
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amend  its  complaint,  alleging  the  marriage,  the  husband's 
name,  and  asking  that  he  be  made  a  party  to  said  proceeding. 
This  was  pursuant  to  a  stipulation,  which  further  agreed  that 
the  answer  theretofore  filed  might  stand  as  an  answer  to  the 
amended  complaint.  This  amendment  to  the  complaint  and 
the  stipulation  were  filed  on  June  3,  1909.  The  court  by  its 
order  made  October  13, 1909,  directed  the  issuance  of  an  alias 
summons.  The  original  summons  was  returned  and  filed  No- 
vember 12,  1909.  Thereafter  an  affidavit  for  publication  of 
summons  was  filed,  which  set  forth  the  time  of  the  filing  of 
the  complaint ;  that  the  original  summons  had  been  returned 
on  the  twelfth  day  of  November,  1909;  the  issuance  of  an 
order  for  the  alias  sunmions;  that  the  same  could  not  be 
served  upon  W.  C.  Hutchinson;  and  generally  setting  forth 
facts  sufficient  to  authorize  the  issuance  of  an  order  for  pub- 
lication of  summons.  The  jurat  attached  to  the  affidavit 
bears  date  of  October  11,  1909.  Due  publication  and  mailing 
is  shown  by  the  record,  and  the  default  of  Hutchinson  duly 
entered.  Thereafter,  judgment  was  entered  in  favor  of  plain- 
tiff and  against  defendant  and  appellant  and  a  new  trial 
denied,  from  which  judgment  and  order  Susan  N.  de  Luna 
appeals  upon  a  bill  of  exceptions. 

Appellant's  chief  contention  is  that  the  affidavit  for  pub- 
lication of  summons  is  shown  to  have  been  made  a  month 
before  the  order  for  publication  was  issued,  and  upon  the  au- 
thority of  Forbes  v.  Hyde,  31  Cal.  351,  could  not  be  used  as 
the  basis  for  an  order  of  publication.  It  will  be  conceded 
that  the  affidavit  should  be  with  reference  to  conditions  exist- 
ing at  the  time  of  the  application  for  the  order,  but  we  are 
not  prepared  to  say  that,  under  the  facts  presented  by  the 
record  in  this  case,  it  can  be  said  that  such  rule  has  been  vio- 
lated. In  the  body  of  the  affidavit  for  publication  it  recites 
occurrences  of  November  12,  1909.  The  date  appearing  in 
the  jurat,  we  think,  was  obviously  a  mistake,  and  was  inserted 
by  th«  notary  inadvertently  and  carelessly.  Reading  the  affi- 
davit, it  is  certain  that  it  was  sworn  to  and  subscribed  on  or 
after  the  twelfth  day  of  November,  1909.  Otherwise  it  would 
not  have  been  possible  to  have  incorporated  therein  the  occur- 
rences of  that  date.  Section  412  of  the  Code  of  Civil  Pro- 
eedure  does  not  provide  in  terms  that  the  date  of  the  affidavit 
should  be  disclosed  therein,  but  does  indicate  clearly  that  it 
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must  be  presented  and  verified  at  the  time  of  the  application. 
We  are  of  opinion  that  had  the  jurat  omitted  any  date,  and 
nothing  to  the  contrary  appeared,  it  would  be  presumed  that 
it  was  made  at  the  time  of  its  presentation.  The  order  of 
publication  so  recites.  The  case  of  Hibemia  etc.  Society  v. 
ChurcMll,  128  Cal.  633,  [79  Am.  St.  Rep.  73,  61  Pac.  278], 
is  an  authority  upon  the  proposition  that,  the  statute  not  re- 
quiring the  date  of  a  summons  to  be  made  a  part  thereof,  such 
summons  is  not  void  on  account  of  an  improper  date  being 
inserted  therein ;  and  People  v.  McDaniels,  141  Cal.  115,  [74 
Pac.  773],  is  to  the  effect  that  the  primary  object  and  purpose 
of  the  signature  of  the  officer  to  the  jurat  is  to  witness  the 
signature  of  the  affiant  to  the  affidavit. 

We  think  there  is  no  merit  in  appellant's  suggestions,  which 
she  has  not  dignified  by  an  argument,  to  the  effect  that  juris- 
diction of  the  husband  where  an  attachment  is  sought  against 
the  wife's  separate  estate,  cannot  be  obtained  by  publication. 
Section  408  of  the  Code  of  Civil  Procedure,  with  reference  to 
the  time  when  an  alias  summons  may  be  issued,  we  think,  has 
no  reference  to  the  service  of  such  summons  where  parti-is 
are  brought  in  by  order  of  court  or  by  stipulation  under  the 
provisions  of  section  389  of  the  Code  of  Civil  Procedure. 

We  perceive  no  error  in  the  record,  and  the  judgment  and 
order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  29,  1912,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  29,  1912. 
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[Crim.  No.  879.    FInt  Appellate  District.— June  1,  1912.] 
THE  PEOPLE,  Respondent,  v.  E.  C.  MILES,  Appellant 

Gbiminal  Law— Gband  Larceny — Suppoet  of  Verdict. — It  is  held 
upon  a  review  of  the  evidence  that  it  is  sufficient  to  show  a  grand 
larceny,  committed  bj  means  of  fraudulent  trick  and  device,  not- 
withstanding that  the  fraudulent  methods  employed  were  such  as 
might  have  supported  a  charge  for  obtaining  money  under  false 
pretenses. 

Id. — Pleading  Distinct  Offenses  Under  Different  Counts  Relating 
TO  Same  Transaction  Permissible— Effect  of  Following  Bulk. 
Under  section  954  of  the  Penal  Code,  as  amended  in  1905,  it  is 
permissible  to  charge  different  offenses  in  different  counts  of  the 
same  indictment  or  information,  where  such  different  offenses  all 
rekkte  to  the  same  act,  transaction  or  event.  By  following  this  rule 
so  prescribed^  any  excuse  for  an  appeal  might  be  avoided  where  any 
doubt  may  exist  as  to  the  nature  of  the  offense,  such  as  whether  the 
evidence  will  disclose  a  case  of  larceny,  false  pretenses,  or  embex- 
ilement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Prank  H.  Dunne,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Maxwell,  and  N.  C.  Coghlan,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  for  Respondent 

HALL,  J. — Appellant  was  jointly  charged  with  Mr.  and 
Mrs.  Arnold  and  one  Emma  Smith  for  the  larceny  of  $1,000 
of  the  property  of  Olive  Qriesse  and  Henry  Griesse.  Appel- 
lant was  tried  separately  and  by  the  jury  found  guilty  as 
charged,  and  from  the  judgment  rendered  upon  such  convic- 
tion appealed  to  this  court. 

In  the  methods  resorted  to  by  appellant  and  his  codefend- 
ants  to  obtain  the  money  from  the  prosecuting  witnesses  this 
case  bears  a  close  resemblance  to  the  case  of  People  v.  Arnold, 
17  Cal.  App.  68,  [118  Pac.  729],  in  which  all  of  the  same  par- 
ties were  indicted  for  stealing  $150  from  one  Francis  Shaw, 
and  in  which  case  the  conviction  of  Tessie  Arnold  was  by  this 
eoort  sustained. 
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It  is  urged  by  the  appellant  that  the  verdict  is  not  sustained 
by  the  evidence. 

The  evidence  shows  that  at  all  the  times  referred  to  by  the 
witnesses  Tessie  Arnold  was  residing  at  1237  OTarrell  street, 
in  the  city  and  county  of  San  Francisco,  and  at  her  apart- 
ments there  conducted  from  time  to  time  what  she  was  pleased 
to  call  ** seances,"  at  which,  as  she  represented  to  her  patrons, 
voices  from  the  spirit  world  audibly  spoke  to  her  and  to  those 
participating  in  the  seances. 

The  prosecuting  witnesses  first  visited  Mrs.  Arnold's  apart- 
ments in  the  latter  part  of  December,  1909,  or  in  the 
early  part  of  January,  1910,  and  became  interested  in  the 
** seances."  They  kept  up  their  visits  at  frequent  intervals 
for  about  four  months.  They  were  early  induced  by  Mrs. 
Arnold  to  have  a  *' seance."  At  the  invitation  of  Mrs.  Arnold 
they  entered  a  small  apartment  or  cabinet,  in  the  center  of 
which  was  a  small  table,  upon  which  was  placed  a  music-box 
and  a  trumpet.  The  room  was  hung  with  curtains,  appar- 
ently against  the  walls,  and  was  illuminated  by  artificial 
light.  During  the  ** seances"  this  was  turned  down  so  as  to 
give  but  a  very  dim  light,  and  the  music-box  was  set  running 
so  as  to  give  forth  strains  of  music.  Mrs.  Arnold  and  the 
prosecuting  witnesses  being  seated  at  the  table,  voices  were 
heard,  apparently  coming  from  the  trumpet,  and  which  Mrs. 
Arnold  represented  to  be  from  the  spirit  world.  One  of  these 
called  himself  Dr.  Winthrop,  and  claimed  to  be  the  guide  and 
** control"  of  Mrs.  Arnold,  while  the  other  called  himself 
Abdewater,  and  claimed  to  be  the  guido  and  ** control"  of 
Mrs.  Griesse.  We  have  no  doubt  but  that  the  jury  from  the 
subsequent  developments  correctly  believed  that  these  voices 
came  from  the  throats  of  Mr.  Arnold  and  appellant  Miles, 
and  that  they  were  confederates  of  Mrs.  Arnold  in  a  scheme 
to  mulct  Mr.  and  Mrs.  Griesse  of  their  little  savings. 

The  confederates,  as  we  shall  hereafter  term  them,  soon 
learned  that  Mr.  and  Mrs.  Griesse  were  the  owners  of  a  lodg- 
ing-house. Thereafter  at  each  ** seance"  the  voices  advised 
and  urged  Mr.  and  Mrs.  Griesse  to  sell  their  lodging-house,  to 
the  end  that  the  money  could  be  invested  under  the  directions 
of  "Dr.  Winthrop"  and  ** Abdewater."  By  means  of  urg- 
ing, cajoling  and  bullying  repeated  at  frequent  ** seances," 
the  confederates  finally  induced  the  Griesses  to  dispose  of 
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their  lodging-house,  for  which  they  received  the  sum  of  $1,400, 
and  which  they  promptly,  on  the  eighteenth  day  of  April, 
1910,  deposited  in  the  Anglo,  London  &  Paris  National  Bank 
in  such  a  manner  that  it  could  be  withdrawn  upon  the  order 
of  either  Mr.  or  Mrs.  Oriesse.  Shortly  afterward  Mr.  and 
Mrs.  Griesse,  at  the  invitation,  over  the  telephone,  of  Mrs. 
Arnold,  visited  her,  and  were  given  a  ** seance,"  at  which  the 
voices  urged  and  advised  the  Griesses  to  invest  their  money 
in  a  wonderful  invention  originated  by  an  ''honest  man" 
whom  they  had  been  "developing"  as  an  inventor.  At  the 
conclusion  of  the  "seance"  the  Griesses  were  conducted  by 
Mrs.  Arnold  to  another  room,  where  they  were  introduced  to 
appellant  as  the  inventor  and  to  Mr.  Arnold.  The  merits  of 
his  "fountain  tooth  brush"  and  the  wonderful  business  pros^ 
pects  of  the  "American  Fountain  Tooth  Brush  Company," 
to  be  organized  to  market  and  exploit  this  invention,  not  yet 
completed  nor  patented,  were  explained  to  Mr.  and  Mrs. 
Griesse  by  appellant,  and  the  "confederates"  earnestly  and 
persistently  urged  the  Griesses  to  invest  in  the  stock  of  the 
company,  but  without  inunediate  success.  The  Griesses  went 
home  without  coming  to  a  decision. 

On  April  21,  1910,  Mrs.  Griesse  visited  Mrs.  Arnold  and 
was  again  treated  to  a  "seance,"  at  which  she  was  urged  and 
advised  by  the  voices  of  "Dr.  Winthrop"  and  "Abde water" 
speaking  through  the  trumpet  to  invest  in  the  stock  of  the 
company.  At  the  "seances"  some  sort  of  incense  was  burned, 
but  at  this  one,  more  than  usual,  and  she  was  urged  by  Mrs. 
Arnold  to  inhale  of  it,  so  as  to  more  fully  come  under  the 
"control."  This  she  did  to  such  an  extent  as  to  become  dizzy. 
At  the  conclusion  of  the  "seance"  she  was  conducted  to  an- 
other room,  where  she  again  met  Mr.  Arnold  and  appellant, 
and  after  more  talk  and  persistent  urging  in  which  she  was 
told  among  other  things  that  she  could  at  any  time  get  back 
$250  of  her  money  and  in  a  short  time  all  of  it,  she  signed 
and  delivered  to  appellant  a  check  on  the  bank  for  $1,000, 
payable  to  him,  and  which  he  promptly  cashed.  Appellant 
upon  the  receipt  of  the  check  gave  her  an  instrument,  signed 
by  him,  as  follows: 

"San  Francisco,  California,  6/21/1910. 

"Received  of  Olive  M.  Griesse,  on  account  of  purchase  price 
of  ten  thousand  shares  of  the  capital  stock  of  the  American 
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Fountain  Tooth  Brush  Company  (now  being  organized), 
owner  of  patent  rights,  for  U.  S.  Patent  application  No. 
546289,  now  pending.  Stock  to  be  issued  and  delivered  as 
soon  as  printed  and  to  be  fully  paid  and  nonassessable.  -* 

''A.  C.  MILES,  Agent.'' 

This  transaction  occurred  aad  the  check  was  dated  April 
21, 1910. 

It  is  urged  that  the  evidence  does  not  support  the  verdict 
in  that,  as  it  is  claimed,  no  criminal  connection  of  appellant 
is  shown  with  the  scheme  to  fleece  Mr.  and  Mrs.  Griesse,  and 
because,  as  it  is  claimed,  the  evidence  shows  that  the  crime 
committed  was  not  that  of  larceny,  because,  as  it  is  claimed, 
the  evidence  shows  that  Mrs.  Griesse  intended  to  part  with  the 
title  to  her  money  when  she  gave  the  check. 

As  to  the  first  contention  there  can  be  no  doubt,  from  the 
evidence  as  we  have  detailed  it,  as  well  as  from  other  matters 
in  evidence  not  adverted  to,  that  appellant  was  a  fellow-con- 
spirator and  an  active  participant  in  the  entire  scheme. 

The  other  point,  to  wit,  that  the  evidence  shows  that  Mrs. 
Griesse  intended  to  and  did  part  with  title  to  the  money  when 
she  made  the  transfer  of  possession,  and  that  therefore  the 
case  is  one  of  obtaining  money  by  false  and  fraudulent  pre- 
tenses, and  not  a  case  of  larceny,  is  more  plausible. 

The  court  very  correctly  and  clearly  explained  to  the  jury 
what  constituted  larceny  by  trick  and  device,  and  the  differ- 
ence between  such  a  larceny  and  the  crime  of  obtaining  money 
by  false  and  fraudulent  pretenses,  in  accordance  with  the  rule 
as  laid  down  in  People  v.  Delhos,  146  Cal.  734,  [81  Pac.  131], 
and  the  cases  there  cited.  It  must  be  conceded,  we  think, 
that  the  jury  would  have  been  justified  in  finding  that  Mrs. 
Griesse  did  intend  to,  and  did  in  fact,  part  with  title  to  her 
money  in  the  transaction  with  appellant.  It  may  well  be  that 
such  would  have  been  the  more  logical  conclusion  to  draw 
from  the  facts  disclosed  by  the  evidence. 

But  from  this  it  does  not  follow  that  a  contrary  conclusion 
may  not  be  supported  by  the  evidence.  Mrs.  Griesse  had  been 
told  that  she  could  at  any  time  have  the  return  of  $250  of 
her  money  and  could  shortly  get  it  all  back  if  she  wished. 
The  transaction  occurred  and  the  check  was  dated  April  21, 
1910.  At  this  time  the  corporation  had  not  been  formed,  nor 
indeed  had  any  steps  been  taken  to  form  the  corporation.    No 
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stock  was  yet  issued  or  printed.  The  receipt  was  dated  by 
appellant  as  of  June  21,  1910  (6/21/1910),  two  months  later 
than  the  date  of  the  check.  From  this  significant  fact  in  con- 
nection with  the  other  circumstances,  the  jury  may  well  have 
found  that  it  was  intended  and  understood  that  until  such 
date  arrived,  June  21,  1910,  and  the  stock  could  be  delivered 
and  the  transaction  finally  closed,  the  title  to  the  money 
should  remain  with  Mrs.  Griesse,  and  the  possession  only  be 
in  appellant,  for  the  purpose  of  paying  for  the  stock  when 
it  could  be  issued  by  the  company  to  Mrs.  Griesse. 

This  view  of  the  transaction  finds  substantial  support  in  the 
evidence,  and  for  that  reason  we  cannot  say  that  the  verdict 
of  guilty  of  grand  larceny  is  not  supported  by  the  evidence. 

The  defendant  also  complains  of  the  ruling  of  the  court  in 
sustaining  an  objection  to  appellant's  offer  to  prove  that  the 
stock  of  the  company  was  of  some  value.  Without  determin- 
ing whether  or  not  such  evidence  was  at  all  pertinent  or  ma- 
terial in  view  of  the  peculiar  facts  of  the  case,  we  do  not  think 
the  court  in  its  ruling  committed  any  error  of  which  appellant 
can  be  heard  to  complain.  Before  this  offer  of  testimony  oc- 
curred, appellant  had  offered  in  evidence  certain  letters  from 
various  persons  which,  though  not  set  forth  in  the  record,  seem 
to  have  been  addressed  to  appellant,  and  to  have  contained 
statements  bearing  upon  the  value  of  the  invention  and  the 
like.  Upon  objection  these  letters  were  ruled  out,  and  ap- 
pellant very  properly  makes  no  complaint  as  to  such  rulings. 
When  he  made  his  offer,  of  the  ruling  out  of  which  he  does 
complain,  he  did  not  put  his  witnesses  upon  the  stand  nor 
ask  them  any  question.  They  were  not  shown  to  have  had  any 
knowledge  of  the  company  or  of  the  value  of  the  so-called  in- 
vention. Appellant  made  a  somewhat  vague  and  general 
offer  of  testimony  along  certain  general  lines,  and  concluded 
his  offer  by  the  statement  that  **Tour  honor  has  practically 
ruled  on  that."  By  this  statement  counsel  manifestly  re- 
ferred to  the  ruling  of  the  court  in  rejecting  the  letters  that 
had  previously  been  offered,  and  we  think  in  so  doing  really 
invited  the  ruling  of  the  court  that  was  thereupon  made  as 
to  his  present  offer.  The  matter  was  certainly  so  presented 
to  the  court  as  to  convey  the  idea  that  the  same  point  was  in- 
volved as  had  been  ruled  on.  In  this  way  the  action  of  coun- 
sel was  well  calculated  to  mislead  the  court  (unintentionally 
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of  course)  as  to  the  purpose  of  the  offer.  The  previous  rul- 
ing was  clearly  correct;  and  we  think,  under  the  circum- 
stances  above  detailed  as  attending  the  last  offer,  appellant 
should  not  be  heard  to  complain  of  the  ruling  which  he  in 
effect  invited. 

Appellant  also  complains  of  the  refusal  of  the  court  to  give 
some  instructions  requested  by  appellant,  but  an  examination 
of  the  reoord  satisfies  us  that  so  far  as  such  instructions  cor- 
rectly stated  the  law  they  were  substantially  given  in  other 
instructions.  The  instructions  given  were  correct,  and  fuUy 
charged  the  jury  on  the  matters  of  law  involved  in  the  case. 

In  concluding  this  opinion  we  deem  the  occasion  opportune 
to  call  attention  to  the  provisions  of  section  954  of  the  Penal 
Code,  as  amended  in  1905,  [Stats.  1905,  p.  772].  This  sec- 
tion is  clearly  intended  to  permit  the  charging  of  different 
offenses  in  different  counts  of  the  same  indictment  or  informa- 
tion, where  different  offenses  all  relate  to  the  same  act,  trans- 
action or  event.  The  section  as  it  is  now  written  has  been 
the  law  of  this  state  since  1905,  and  yet  no  case  has  yet  been 
before  this  court  where  the  prosecuting  officer  has  availed 
himself  of  its  provisions.  It  is  certain  that  by  following  the 
rule  prescribed  in  this  section  any  excuse  for  an  appeal  could 
be  frequently  avoided  where  any  doubt  may  exist  as  to 
whether  the  evidence  will  disclose  a  case  of  larceny,  false  pre- 
tenses or  embezzlement.  In  charging  under  this  section  it  is 
of  course  necessary  that  care  be  taken  to  make  it  clearly  ap- 
pear that  the  offense  set  forth  relates  to  but  one  act,  transac- 
tion or  event  {People  v.  Jailles,  146  Cal.  303,  [79  Pac.  965] ) ; 
but  if  this  be  done,  no  harm  can  result  from  charging  under 
different  counts  so  as  to  meet  every  plausible  view  of  the  facts. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  1, 1912,  and  a  petition  to  have 
the  cause  heard  in  the  supreme  court,  after  judgment  in  the 
district  court  of  appeal,  was  denied  by  the  supreme  court  on 
July  31,  1912. 
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[GIt.  No.  1011.    First  AppeOate  Di£triet.~June  1, 1912.] 

GEOROB  W.  WITTMAN,  Appellant,  v.  BOARD  OP 
POLICE  COMMISSIONERS  OP  THE  CITY  AND 
COUNTY  OP  SAN  FRANCISCO,  etc.,  et  al.,  Respond- 
ents. 

PoucE  Depabtment  of  San  I^lancisco — ^Dismissal  or  Chiep  ov  Polics 

fOft  DiBEUCTION   IN   DUTY    FKOM    DEPARTMENT — MANDAMUS    AlTCB 

These  Tkabs — ^Bab  or  Statute. — ^Wbere  a  chief  of  police  of  the 
eitj  and  eounty  of  San  Francisco  was  found  by  the  board  of  police 
eommissi oners  guilt j  of  dereliction  in  duty,  and  was  dismissed  both 
from  the  office  of  chief  of  police  and  from  the  department,  and 
after  the  lapse  of  three  years,  he  for  the  first  time  made  a  demand 
for  reinstatement  as  a  captain  of  police,  which  demand  was  refused, 
the  statute  of  limitations  had  run  against  such  demand,  and  it  will 
not  support  a  writ  of  mandate  to  compel  such  reinstatement.  If  his 
eontention  as  to  the  illegality  of  his  dismissal  from  the  department 
is  well  founded,  he  could  immediately  upon  his  dismissal  have  per- 
fected his  right  to  the  remedy  by  mandate  by  making  his  demand  for 
reinstatement  or  assignment  to  duty  as  captain  of  police. 

Id.— Bulb  ab  to  Demand  as  Condition  Precedent  to  Legal  Relief — 
Accrual  of  Cause  of  Action — Running  of  Statute  of  Limita- 
tions.— ^It  is  a  recognized  rule  that,  where  a  right  has  fully  accrued, 
except  for  some  demand  to  be  made  as  a  condition  precedent  to 
legal  relief,  which  the  claimant  can  at  any  time  make  if  he  so  chooses, 
the  cause  of  action  has  accnied  for  the  purpose  of  setting  the  stat- 
ute  of  limitations  running.  The  claimant  cannot  indefinitely  pro- 
long his  right  to  enforce  his  claim  by  neglecting  to  make  the 
demand  until  it  suits  his  convenience  to  do  so. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Prancisco  denying  an  application 
fop  a  writ  of  mandate.    Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  M.  Owens,  Prank  H.  Gould,  and  J.  J.  Dunne,  for  Ap- 
pellant 

Percy  V.  Long,  City  Attorney,  and  John  T.  Nourse,  As- 
listant  City  Attorney,  for  Respondents. 
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HALL,  J. — This  is  an  appeal  from  a  judgment  denying 
plaintiff's  petition  for  a  peremptory  writ  of  mandate,  com- 
manding the  defendants  to  restore  and  assign  petitioner  to 
duty  as  captain  of  police  of  the  city  and  county  of  San  Fran- 
cisco. 

Defendants  pleaded  among  other  things,  as  a  defense  to 
plaintiff's  action,  that  the  same  was  barred  by  the  provisions 
of  section  338,  subdivision  1,  of  the  Code  of  Civil  Procedure. 
The  court  made  findings  of  fact  in  accordance  with  this  con- 
tention of  defendants,  and  entered  judgment  for  defendants. 
It  is  this  finding  of  the  court  that  presents  the  only  point 
necessary  to  be  decided  upon  this  appeal. 

Appellant  was  appointed  a  member  of  the  police  department 
of  the  city  and  county  of  San  Francisco  in  1885,  and  subse- 
quently, on  the  thirty-first  day  of  July,  1895,  he  was  appointed 
a  captain  of  police  of  said  city  and  county. 

On  the  twenty-first  day  of  November,  1901,  he  was  reg^arly 
appointed  chief  of  police  of  said  city  and  county. 

On  the  fifteenth  day  of  February,  1905,  charges  were  pre- 
ferred against  him  as  such  chief  of  police  to  the  board  of 
police  commissioners,  which  were  heard  and  examined  by  said 
commissioners,  who  found  him  guilty  thereof ;  and  thereupon, 
on  the  twenty-fourth  day  of  March,  1905,  adopted  a  resolution 
in  the  words  following,  to  wit:  ** Resolved,  that  George  W. 
Wittman  be,  and  he  is  hereby  dismissed  as  chief  of  police  of 
the  police  department  of  the  city  and  county  of  San  Francisco 
and  as  a  member  of  said  department."  And  since  said  date 
defendants  have  not  recognized  or  treated  appellant  as  a  mem- 
ber of  the  police  department. 

On  the  twentieth  day  of  March,  1908,  appellant  demanded  of 
defendants,  the  board  of  police  commissioners  of  said  city  and 
county,  that  they  assign  appellant  to  duty  as  a  captain  of 
police,  which  demand  they  refused. 

This  proceeding  to  compel  defendants  to  comply  with  such 
demand  was  instituted  by  the  filing  of  a  petition  in  the  su- 
perior court  for  a  writ  of  mandate  on  the  ninth  day  of  April, 
1908,  which  was  more  than  three  years  after  appellant's  formal 
dismissal  from  the  department,  but  less  than  one  month  from 
the  date  of  his  demand  to  be  assigned  to  duty  as  such  captain 
of  police. 
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Although  the  petition  in  form  asks  that  the  board  be  com- 
pelled to  assign  petitioner  to  duty  as  captain  of  police,  the 
effect  of  granting  the  writ  prayed  for  would  be  to  reinstate 
petitioner  in  an  ofScial  position  from  which  he  was  formally, 
if  not  legally,  dismissed  more  than  three  years  before  the  insti- 
tution of  this  action. 

The  contention  of  appellant  is  that  the  statute  of  limita^ 
tions  did  not  commence  to  run  against  appellant's  cause  of  ac- 
tion until  he  made  the  demand  on  the  twentieth  day  of  March, 
1908.  The  argument  is  that  because,  in  a  petition  for  a  writ 
of  mandate  to  enforce  a  private  right,  it  is  necessary  to  allege 
a  demand  and  refusal,  no  cause  of  action  in  mandate  exists 
until  such  demand  and  refusal,  and  therefore  the  statute  does 
not  begin  to  run  until  the  date  of  such  demand  and  refusal. 

We  cannot  accede  to  this  view  of  the  law  as  applied  to  the 
facts  of  this  case. 

Appellant  was  in  form  dismissed  from  the  department  on 
the  twenty-fourth  day  of  March,  1905,  and  ever  since  has  been 
debarred  from  exercising  any  of  the  functions  of  a  member  of 
the  department.  For  reasons  not  now  necessary  to  be  dis- 
cussed, he  claims  that  such  attempted  dismissal  was  illegal  and 
void,  and  did  not  have  the  effect  to  remove  him  from  his  posi- 
tion of  captain  of  police.  It  is  the  dismissal  from  the  de- 
partment that  really  lies  at  the  bottom  of  appellant's  cause 
of  action.  It  is  this  alleged  wrong  that  he  seeks  to  have  re- 
dressed by  the  action  of  the  court  invoked  more  than  three 
years  after  its  commission.  The  denial  of  his  right  to  hold 
a  position  in  the  police  department  occurred  when  he  was 
formally  dismissed  by  the  board  of  police  commissioners  from 
the  department.  This  dismissal  occurred  at  a  definitely  fixed 
time,  and  was  an  unequivocal  denial  of  his  right  to  longer 
hold  the  position  of  captain  of  police  or  any  other  position  in 
the  department.  If  his  contention  as  to  the  illegality  of  such 
dismissal  is  well  founded,  he  could  immediately  upon  his  dis- 
missal have  perfected  his  right  to  the  remedy  by  mandate  by 
making  his  demand  for  reinstatement  or  assignment  to  duty  as 
such  captain  of  police. 

These  considerations  bring  the  case  within  the  rule  followed 
and  recognized  in  many  cases,  that  where  a  right  has  fully 
accrued  except  for  some  demand  to  be  made  as  a  condition 
precedent  to  legal  relief,  which  the  claimant  can  at  any  time 
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make,  if  he  so  chooses,  the  cause  of  action  has  accrued  for  the 
purpose  of  setting  the  statute  of  limitations  running.  (Palmer 
V.  Palmer,  36  Mich.  487,  [24  Am.  Rep.  605] ;  Earrigan  v. 
Home  Life  Co.,  128  Cal.  531,  548,  [58  Pac.  180,  61  Pac.  99] ; 
Union  Sav.  Bank  of  San  Jose  v.  Letter,  145  Cal.  696,  [79  Pac. 
441] ;  San  Luis  Ohispo  v.  Gage,  139  Cal.  398,  [73  Pac.  174] ; 
Barms  v.  Glide,  117  CaL  1,  [59  Am.  St.  Rep.  153,  48  Pac. 
804].) 

Otherwise,  as  is  pointed  out  in  the  cases  above  cited,  he 
might  indefinitely  prolong  his  right  to  enforce  his  claim  or 
right  by  neglecting  to  make  the  demand  until  it  suited  his  con- 
venience so  to  do. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  £errigan,  J.,  concurred. 


[Cav.  No.  1117.    First  AppeUate  Diftrict.— June  4,  1912.] 

CATHERINE  M.  TAYLOR,  as  Administratrix  of  the  Estate 
of  CATHERINE  KENNY,  Deceased,  Respondent,  v. 
AGNES  DARLING,  Appellant. 

Appeal — Order  Denying  Motion  to  Vacate  Judgment  as  not  Sup- 
ported BY  Findings. — An  order  made  after  final  judgment  denying 
a  motion  made  under  sections  663  and  663a  of  the  Code  of  Civil 
Procedure  to  vacate  and  set  aside  the  judgment,  as  not  supported 
by  the  findings,  is  appealable  under  the  provisions  of  section  963 
of  the  Code  of  Civil  Procedure. 

Id. — ^Appellant  Sued  Alone  as  Married  Woman  for  Convission— - 
Proper  Plea  in  Abatement — ^Finding — Erroneous  Judgment.— 
Where  the  appellant  was  sued  alone  as  a  married  woman  for  the 
alleged  conversion  of  a  fund,  and  properly  pleaded  in  abatement 
that  she  was  a  married  woman  not  living  separate  and  apart  from 
her  husband,  and  that  her  husband  had  not  been  made  a  party  to 
the  action,  and  the  court  found  this  averment  to  be  true,  it  erred 
in  rendering  judgment  for  the  plaintiff  as  prayed  for.  Such  finding 
necessarily  defeats  plaintiff's  right  to  recover  against  the  defendant 
in  the  action. 

Id. — Error  in  Denying  Appellant's  Motion  to  Vacate  Erroneous 
Judgment. — The  court  erred  in  denying  appellant's  motion  to  vacatt 
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tbe  erroneoofl  judgment  for  plaintiif  rendered'  contrary  to  the  facts 
found;  and  the  order  denying  sueh  motion  must  be  reversed,  with 
directions  to  grant  such  motion. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  the  motion  of  defend- 
ant, made  after  judgment  for  the  plaintiff,  to  vacate  the  same. 
Franklin  J.  Cole,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court, 

George  A.  Connolly,  for  Appellant 

Neal  Power,  for  Respondent. 

HALL,  J. — This  is  an  appeal  from  an  order  made  after  final 
judgment,  denying  defendant's  motion  made  under  sections 
663  and  663a  of  the  Code  of  Civil  Procedure,  to  vacate  and  set 
aside  the  judgment  rendered  and  entered  against  defendant 
as  not  supported  by  the  facts  found. 

1.  The  contention  of  respondent  that  such  order  is  not  ap- 
pealable is  fully  answered  by  the  cases  of  Bond  v.  United  Rail- 
roads, 159  Cal.  270,  [Ann.  Cas.  1912C,  50,  113  Pac.  366], 
Condon  v.  Donahue,  160  Cal.  749,  [118  Pac.  113],  and  Rahmel 
V.  Lehndorff,  142  Cal.  681,  [100  Am.  St.  Rep.  154,  65  L.  R.  A. 
88,  76  Pac.  659].  The  order  denying  such  a  motion  is  one 
made  after  final  judgment,  and  is  appealable  under  the  provi- 
sions of  section  963,  Code  of  Civil  Procedure. 

2.  Defendant  was  sued  alone  for  the  alleged  conversion  of 
$1,000. 

She  answered  and  pleaded  in  abatement  that  she  ''is  a  mar- 
ried woman,  not  living  separate  and  apart,  or  separate  or 
apart,  from  her  husband,  and  that  her  husband  has  not  been 
made  a  party  to  this  action,"  and  the  court  found  this  allega- 
tion of  her  answer  to  be  true,  but  nevertheless  rendered  judg- 
ment against  her  as  prayed  for. 

A  married  woman  not  living  separate  and  apart  from  her 
husband  cannot  be  sued  without  joining  her  husband  as  a 
party  defendant,  except  where  her  husband  is  the  plaintiff. 
(Code  Civ.  Proc,  sec.  370  j  McDonald  v.  Forsh,  1S6  Cal.  301, 
[68  Pac.  817].) 
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The  defect  of  parties  defendant  in  this  case  did  not  appear 
upon  the  face  of  the  complaint,  but  defendant  pleaded  the 
facts  in  her  answer,  and  the  court  found  in  accordance  there- 
with. Such  finding  necessarily  defeated  plaintiff's  right  to 
recover  against  defendant  in  this  action.  {Bogart  v.  Wood- 
ruff, 96  Cal.  609,  [31  Pac.  618] ;  McDonald  v.  Porsh,  136  CaL 
301,  [68  Pac.  817] ;  Code  Civ.  Proc,  sec.  370.) 

The  court  therefore  erred  in  denying  defendant's  motion, 
and  the  order  is  reversed  and  the  court  directed  to  grant  said 
motion. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[CHy.  No.  1095.    Second  Appellate  District.— June  7,  1912.] 

NATIONAL  LUMBEB  COMPANY,  a  Corporation,  Appel- 
lant,  V.  G.  W.  WICKLIPPE,  Respondent. 

MiOHANic's  Lien  —  Foreclosure  —  Pleading  —  Amount  or  Contract 
Price  not  Stated— Presumption  or  Validity. — Where  a  mechanic's 
lien  was  sought  to  be  foreclosed  upon  a  building  constructed  at  a 
time  when,  under  section  1183  of  the  Code  of  Civil  Procedure,  as  it 
then  stood,  no  contract  of  $1,000  or  less  need  be  recorded,  and 
the  complaint  to  enforce  the  lien  failed  to  state  the  contract  price, 
which  does  not  appear  in  the  record,  it  must  be  presumed,  under  the 
rule  for  the  construction  of  pleadings,  that  the  contract  was  for 
$1,000  or  under,  and  was  valid. 

Id. — Effect  of  Valid  Contract — Limitation  of  Rights  to  Contract 
Priob.^ — ^Where  the  contract  is  valid,  the  onlj  rights  possessed  by 
laborers  or  materialmen  is  to  cause  the  contract  price  to  be  applied 
to  the  payment  of  their  demands.  The  lien,  in  the  case  of  a  valid 
contract,  extends  to  the  contract  price,  and  such  contract  is  the  limit 
of  the  U ability  which  may  be  imposed  upon  the  owner  or  his  prop- 
erty. 

L). — Insufficient  Complaint  and  Proof — ^Lien — Notice  to  V^ithhoij> 
Payment — Findings — Proper  Judgment  for  Defendant. — ^Where 
the  complaint  to  foreclose  a  lien  and  to  enforce  a  notice  to  with- 
hold payment  alleges  that  the  goods  were  sold  to  the  contractor,  and 
that  a  notice  was  served  upon  the  owner  to  withhold  payment  from 
the  contractor,  and  that  the  contract  was  unwritten  and  was  not 
recorded,  but  not  only  fails  to  state  the  contract  price,  but  fails  to 
allege  that  any  sum  was  in  the  hands  of  the  owner  and  due  to  the 
eontractor  when  the  lien  was  filed  or  such  notice  to  withhold  was 
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given,  and  there  is  neither  allegation  nor  proof  showing  the  invalid- 
itj  of  the  eontraet,  there  ean  be  no  judgment  for  the  plaintiff;  and 
where  there  is  evidence  supporting  findings  for  the  defendant,  the 
eourt  properlj  rendered  judgment  for  defendant  for  costs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
N.  P.  Conrey,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court 

B.  L.  Horton,  for  Appellant 

G.  W.  Wickliffe,  and  P.  M.  Nash,  for  Respondent 

ALLEN,  P.  J. — The  action  is  one  to  foreclose  a  mechanic's 
lien.  The  complaint  originally  set  forth  two  causes  of  action. 
PlaintifF  dismissed  as  to  the  first  cause  of  action  and  the  case 
proceeded  to  trial  upon  the  second.  This  alleged  the  owner- 
ship by  defendant  of  a  parcel  of  ground ;  that  a  contract  was 
entered  into  between  the  owner  and  a  certain  corporation  for 
the  construction  of  a  dwelling  on  the  property  for  the  sum 

of  $ ,  under  and  by  the  terms  of  which  said  contractor 

agreed  to  furnish  materials  and  labor  and  perform  the  con- 
tract ;  that  the  contractor  purchased  of  plaintiff  the  materials 
mentioned  in  the  complaint;  that  the  same  were  sold  to  be 
used  and  were  actually  used  in  the  construction  of  the  house ; 
that  the  house  was  completed  on  the  second  day  of  November, 
3908,  and  no  notice  of  completion  has  ever  been  filed;  that  on 
January  29,  1909,  plaintiff  filed  its  claim  of  lien,  and  on  the 
twenty-seventh  day  of  January,  1909,  served  upon  the  owner 
a  stop-notice  under  section  1184,  Code  of  Civil  Procedure. 
The  answer  denied  the  material  allegations  of  the  complaint, 
and  upon  the  trial  it  was  stipulated  that  the  allegations  of 
the  complaint  were  true,  except  as  to  the  labor  and  materials 
done  and  furnished  on  the  2d  of  November,  1908,  and  of  the 
date  of  the  completion  of  the  building.  Upon  these  issues 
the  court  found  in  favor  of  defendant,  and  found  that  the 
building  was  in  fact  completed  on  the  22d  of  October,  1908, 
except  for  a  certain  lock  for  the  front  door  and  a  certain  lock 
for  a  sliding  door  which  were  furnished  by  plaintiff  and  put 
into  said  building  on  the  2d  of  November,  1908,  at  the  rociikTit 
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of  defendant,  in  place  of  other  locks  placed  therein  prior  to 
October  22d,  which  had  also  been  furnished  by  plaintifF;  that 
defendant  took  possession  of  said  building  and  moved  into  the 
same  on  the  24th  of  October,  1908 ;  that  the  changing  of  the 
locks  on  November  2d  was  the  correction  of  a  trivial  imperfec- 
tion in  the  work.  There  is  evidence  in  the  record  tending  to 
support  these  findings.  The  court  found  that  plaintiff  was 
not  entitled  to  any  lien  against  the  property  and  gave  judg- 
ment for  defendant  for  costs.  A  motion  for  a  new  trial  was 
filed,  which  was  denied,  and  plaintiff  appeals  from  the  judg- 
ment and  from  the  order  denying  a  new  trial,  upon  a  bill  of 
exceptions. 

It  will  be  observed  that  the  contract  was  entered  into  and 
all  work  connected  with  the  construction  of  the  building  per- 
formed before  the  amendment  to  sections  1183  and  1184,  Code 
of  Civil  Procedure  (Laws  1911,  p.  1313).  As  section  1189 
stood  at  the  time  of  this  contract  and  work,  no  contract  of 
$1,000  or  under  need  be  reduced  to  writing  or  recorded.  To 
the  original  complaint  a  demurrer  was  filed,  specifically  point- 
ing out  the  defect  in  not  stating  the  contract  price.  The  de- 
murrer being  sustained,  plaintiff  amended  its  complaint,  but 
made  no  attempt  to  cure  the  defect,  and  the  case  proceeded 
to  trial  without  any  matter  appearing  in  the  complaint  as  to 
the  amount  of  the  original  contract  price,  nor  does  such 
amount  appear  in  the  record.  If,  therefore,  the  contract  was 
for  $1,000  or  under,  which  must  be  presumed  under  the  rule 
for  the  construction  of  pleadings,  it  was  valid,  and  the  only 
rights  possessed  by  laborers  or  materialmen  was  to  cause  the 
contract  price  to  be  applied  to  the  payment  of  their  demands. 
In  Stockton  Lumber  Co.  v.  Schuler,  155  Cal.  412,  [101  Pac. 
308],  it  is  said:  **The  lien,  in  the  case  of  a  valid  contract,  ex- 
tends to  the  contract  price,  and  such  contract  price  is  the  limit 
of  the  liability  which  may  be  imposed  upon  the  owner  or  his 
property." 

The  second  cause  of  action  alleges  that  there  never  was  any 
written  contract,  nor  any  contract  filed  for  record,  which  is 
followed  by  the  statement  that  the  contractor  was  acting  as 
the  agent  for  the  owner  in  the  premises  and  as  such  agent 
purchased  the  materials  set  forth.  Taking  the  whole  allega- 
tion together,  it  is  not  an  attempt  to  allege  a  sale  by  the  plain- 
tiff to  the  defendant  through  an  agent  in  fact,  but  a  statement 


Digitized  by 


Google 


June,  1912.]     National  Lumber  Co.  v.  Wicklippb.  237 

of  the  condition  arising  by  noncompliance  with  the  statute 
with  reference  to  the  recordation  of  a  written  contract  where 
Buch  is  required  by  section  1183,  Code  of  Civil  Procedure,  and 
the  stipulation  that  the  allegations  of  the  complaint  were  tnie 
can  be  said  to  extend  no  further  than  that  the  contract  was 
not  in  writing  and  was  not  recorded,  but  cannot  be  construed 
as  an  admission  of  an  independent  purchase  by  defendant, 
for  it  elsewhere  appears  affirmatively  in  the  complaint  that  the 
purchase  was  not  made  by  defendant,  but  that  the  goods  were 
sold  and  delivered  to  the  contractor.  There  is  no  allegation 
in  the  second  cause  of  action  that  any  sum  was  in  the  hands  of 
the  owner  and  due  the  contractor  at  the  time  the  alleged  stop- 
notice  waa  delivered  or  the  lien  was  filed.  We  do  find  such 
allegations  in  the  first  cause  of  action,  but  they  were  not  re- 
peated and  formed  no  part  of  the  second.  There  was,  there- 
fore, nothing  upon  which  the  stop-notice  could  have  an  effect, 
if  the  contract  were  a  valid  one.  All  intendments  being  in 
favor  of  a  judgment,  it  must  be  concluded  that  the  contract 
and  papers  before  the  court  were  such  as  to  justify  the  court 
in  its  rendition  of  a  judgment  for  the  defendant,  for  the  court 
finds,  notwithstanding  the  failure  to  file  for  record,  that  de- 
fendant was  entitled  to  a  judgment.  This  judgment  was  war- 
ranted upon  the  theory  that  the  contract  waa  valid  without 
recordation.  If  the  contract  were  a  valid  one  and  the  whole 
amount  thereof  paid  under  its  terms  before  filing  the  notice 
of  lien  or  stop-notice,  nothing  remained  in  the  owner's  hands 
upon  which  the  notice  of  lien  could  operate,  regardless  of  the 
question  of  completion  of  the  building  or  the  effect  which 
should  be  given  to  section  1187. 

Our  conclusion,  therefore,  is  that  no  facts  showing  the  in- 
validity of  the  contract  were  either  pleaded  or  proven,  and  the 
plaintiff's  rights  depend  upon  the  fact  whether  or  not  the 
owner  had  any  money  in  his  possession  belonging  to  the  con- 
tractor at  the  time  of  the  service  of  notice  or  filing  of  lien. 
There  being  no  claim  in  that  regard,  the  judgment  and  order 
of  the  trial  court  should  be  affirmed,  and  it  is  so  ordered. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  6,  1912. 
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[Civ.  No.  1108.    Second  Appellate  Distriet.^Jane  8, 1912.] 

WILLIAM  A.  BAXTER,  Respondent,  v.  J.  A.  BAXTER 
and  WILLIAM  A.  HAIMMEL,  Sheriff  of  County  of  Los 
Angeles,  etc.,  Defendants;  J.  A.  BAXTER,  Appellant. 

CONVSTANGX  OF  WHOUB  PbOPEBTT  CONSISTING  OF  REAL  ESTATE — CON- 
Sn)ERATION  OF  FUTURE  SUPPORT — ^LeQAL  EFFECT— USB  OF  GRANTOR— 

Execution  for  Prior  Debt. — The  legal  effect  of  a  eonveyance  of  the 
whole  property  of  the  grantor,  consisting  of  real  estate  of  the  value 
of  $5,000,  to  the  plaintiff,  in  consideration  of  an  agreement  on  the 
part  of  the  plaintiff  to  keep,  maintain  and  care  for  the  grantor  dur- 
ing her  lifetime,  was  transfer  the  property  to  the  use  of  the 
grantor,  who,  having  no  other  property  out  of  which  a  judgment 
subsequently  rendered  against  her  for  a  debt  subsisting  against  her 
when  the  deed  was  made,  had  an  interest  in  the  property,  in  so  far 
as  it  exceeds  the  support  already  given,  which  is  subject  to  an  ezecu- 
tion  for  such  prior  debt. 

Id. — Transfer  Presumptivelt  Fraubuuent  Against  Existrtg  Cred- 
itors.— ^As  against  existing  creditors,  no  one  ean  transfer  all  of  his 
property  in  consideration  of  future  support,  so  as  to  defeat  any  such 
ereditor  in  enforcing  his  claim;  but  under  such  circumstances  the 
law  presumes  the  act  to  be  done  with  fraudulent  intent  to  hinder 
and  delay  the  creditor  in  the  collection  of  his  debt. 

Id. — ^Effect  and  Nature  of  Estoppel — ^Essential  Elements. — ^The 
effect  of  an  estoppel,  since  it  denies  an  owner's  right  to  assert  his 
claim,  is  to  transfer  his  property  to  another.  Hence,  in  order  to 
justify  a  court  of  equity  in  decreeing  an  estoppel,  there  must  not 
only  be  some  degree  of  turpitude  in  his  conduct,  but  it  must  ap- 
pear, "first,  that  the  party  making  the  admission  by  his  declarations 
or  conduct,  was  apprised  of  the  true  state  of  his  own  title;  second, 
that  he  made  the  admission  with  the  express  intention  to  deceive, 
or  with  such  carelessness  and  culpable  negligence  as  to  amount  to 
constructive  fraud;  third,  that  the  other  party  was  not  only  destitute 
of  all  knowledge  of  the  true  state  of  the  title,  but  of  the  means  of 
acquiring  such  knowledge;  and  fourth,  that  he  relied  strictly  upon 
such  admission,  and  will  be  injured  by  allowing  it  to  be  disproved." 

Id. — Findings  not  Sustaining  Claim  of  Estoppel  of  Creditor.— 
Measured  by  the  equitable  rule  of  estoppel,  the  findings  disclose  no 
facts  upon  which  to  predicate  the  claim  tfaat  defendant  is  estopped 
from  enforcing  the  collection  of  his  prior  debt  against  the  property 
transferred  for  the  support  of  plaintiff.  The  facts  found  show  no 
degree  of  turpitude  in  the  defendant's  conduct.  As  matter  of  law, 
plaintiff  is  presumed  to  have  known  that  the  conveyance  \7as  fraud- 
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olent  as  to  existing  creditors,  and  it  was  his  duty  to  isqnire  and 
ascertain  whether  there  were  existing  creditors;  nor  is  it  made  to 
appear  that  defendant  knew  that  his  debtor  was  divesting  herself 
of  all  her  estate.  The  findings  show  that  plaintiff  did  not  rely 
upon  defendant's  silence,  but  upon  the  Falidity  of  the  deed,  and  he 
cannot  be  held  to  have  relied  upon  the  doctrine  of  estoppeL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
W.  E.  Hervey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Valentine  &  Newby,  for  Appellant. 

Edw.  F.  Wehrle,  for  Respondent 

SHAW,  J.— On  March  9,  1906,  one  E.  M.  Baxter  by  deed 
conveyed  all  her  property,  consisting  of  certain  real  estate  of 
the  value  of  $5,000,  to  plaintiff  herein,  the  consideration 
therefor  being  an  agreement  on  the  part  of  plaintiff  to  keep, 
maintain  and  care  for  her  during  her  lifetime.  Upon  the  exe- 
cution of  the  deed  plaintiff  entered  upon  the  duties  imposed 
upon  him  by  his  agreement.  At  the  date  of  the  transaction 
E.  M.  Baxter  was  indebted  to  J.  A.  Baxter  in  the  sum  of 
$669.83,  for  which  sum,  in  an  action  instituted  on  October  17, 
1906,  a  judgment  was  duly  recorded  against  her.  Thereafter, 
by  virtue  of  an  execution  issued  upon  the  judgment,  the 
sheriff  levied  upon  all  interest  of  the  judgment  debtor  in  the 
real  property  so  conveyed  by  her  to  plaintiff  and  advertised 
the  same  for  sale  to  satisfy  such  execution.  This  action  was 
brought  to  perpetually  enjoin  the  sale  of  the  property.  Judg- 
ment went  for  plaintiff,  from  which,  and  an  order  denying 
his  motion  for  a  new  trial,  defendant  J.  A.  Baxter  appeals. 

It  clearly  appears  that  the  effect  of  the  conveyance  was  a 
transfer  of  the  property  to  the  use  of  the  grantor,  and  since 
she  possessed  no  other  property  out  of  which  payment  of  the 
judgment  so  rendered  could  be  enforced,  she,  in  so  far  at  least 
as  the  value  of  the  property  exceeded  the  value  of  the  support 
theretofore  given,  had  an  interest  therein  subject  to  execution. 
As  against  existing  creditors,  one  cannot  transfer  all  his  prop- 
erty in  consideration  of  future  support  and  thus  defeat  the 
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creditor  in  enforcing  his  claim.  Under  such  circumstances 
the  law  presumes  the  act  to  be  done  with  fraudulent  intent  to 
hinder  and  delay  the  creditor  in  the  collection  of  his  debt. 
{Harris  v.  Brink,  100  Iowa,  366,  [62  Am.  St.  Rep.  578,  69 
N.  W.  684] ;  Davidson  v.  BurJce,  143  111.  139,  [36  Am.  St.  Rep. 
367,  32  N.  B.  514] ;  Sidensparker  v.  Sidensparker,  52  Me.  481, 
[83  Am.  Dec.  527] ;  Harting  v.  Jockers,  136  111.  627,  [29  Am. 
St.  Rep.  341,  27N.  B.  188].) 

At  the  close  of  the  evidence  plaintiff,  by  leave  of  court,  filed 
an  amendment  to  his  complaint,  wherein,  among  other  matters 
pleaded  by  way  of  estoppel,  it  was  alleged  that  defendant 
''agreed  and  consented  that  the  plaintiff  should  take  said  prop- 
erty ;  that  the  same  should  be  conveyed  to  him  by  said  B.  M. 
Baxter  in  consideration  of  such  care  and  maintenance."  This 
alleged  fact,  denied  by  the  answer,  tendered  a  material  issue 
which,  if  found  in  favor  of  plaintiff  and  relied  upon  by  him, 
would  estop  defendant  from  enforcing  his  claim  against  the 
property.  The  court,  however,  failed  to  make  any  finding 
thereon.  As  to  other  allegations,  the  court  found:  **That  on 
said  ninth  day  of  March,  1906,  and  prior  to  the  execution  of 
the  deed  described  in  the  complaint  on  file  herein,  wherein 
and  whereby  E.  M.  Baxter  deeded,  granted,  bargained,  sold, 
conveyed  and  confirmed  unto  W.  A.  Baxter  all  the  property 
described  in  the  complaint,  the  defendant  J.  A.  Baxter  had 
knowledge  and  notice  that  the  said  B.  M.  Baxter  contemplated 
and  intended  to  convey  said  property  to  said  W.  A.  Baxter, 
the  plaintiff  herein,  in  consideration  of  the  plaintiff  agreeing 
to  care  for  and  maintain  the  said  E.  M.  Baxter  for  and  during 
the  term  of  her  natural  life,  and  said  J.  A.  Baxter  did  not 
object  to  such  conveyance  of  said  property*';  "that  imme- 
diately after  the  execution  of  said  deed,  and  before  the  plain- 
tiff entered  upon  the  performance  of  his  agreement  and 
contract  to  so  maintain  said  E.  M.  Baxter,  the  defendant 
J.  A.  Baxter  had  notice  and  knowledge  of  the  execution  of  said 
deed,  for  the  purposes  hereinbefore  mentioned";  "that  he,  the 
said  W.  A.  Baxter,  at  no  time  prior  to  a  few  days  before  the 
commencement  of  that  certain  action  brought  in  the  superior 
court  of  the  county  of  Los  Angeles,  state  of  California,  by  the 
defendant,  J.  A.  Baxter  against  E.  M.  Baxter,  being  action  No. 
53,853  of  said  court,  wherein  a  judgment  was  rendered  on  or 
about  the  eighth  day  of  March,  1907,  in  favor  of  the  defendant 
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J.  A.  Baxter,  had  no  notice  or  knowledge  that  the  defendant 
J.  A.  Baxter  had  any  claim  against  the  said  E.  M.  Baxter,  or 
that  the  defendant  J.  A.  Baxter  made  any  claim  that  said 
E.  M.  Baxter  was  indebted  to  him,  said  J.  A.  Baxter,  in  any 
sum  whatsoever;  that  plaintiff  informed  said  J.  A.  Baxter 
of  the  execution  and  delivery  of  said  deed  on  the  day  the  same 
was  executed  and  delivered,  and  that  the  defendant  J.  A. 
Baxter  made  no  objection  of  any  kind  or  nature  to  the  same ; 
that  plaintiff  closed  his  business  in  the  city  of  Monrovia,  Cali- 
fornia, and  then  and  there  took  charge  of  said  E.  M.  Baxter 
and  devoted  the  greater  part  of  his  time  to  her  care;  that  it 
was  impossible  for  plaintiff  to  care  for  said  E.  M.  Baxter 
under  the  terms  of  his  contract  so  executed  with  her  without 
closing  and  discontinuing  his  said  business  in  the  city  of  Mon- 
rovia, California,  aforesaid;  that  defendant  J.  A.  Baxter  had 
notice  and  knowledge  of  all  of  the  foregoing  facts";  'Hhat 
the  defendant  J.  A.  Baxter  did  not  at  any  time  give  plaintiff 
herein  any  notice  of  any  claim  against  said  E.  M.  Baxter  until 
a  few  days  before  the  commencement  of  that  certain  action 
brought  by  J.  A.  Baxter  against  said  E.  M.  Baxter  herein- 
before referred  to;  that  plaintiff,  relying  upon  said  deed  so 
made  and  executed  by  said  E.  M.  Baxter,  entered  upon  the 
performance  of  his  said  contract,  and  ever  since  said  date 
has  been  and  now  is  caring  for  and  maintaining  said  E.  M. 
Baxter";  ''that  plaintiff,  prior  to  and  before  he  had  any 
notice  or  knowledge  of  any  claim  of  said  J.  A.  Baxter  against 
said  B.  M.  Baxter,  had  for  many  months  cared  for  and  main- 
tained said  E.  M.  Baxter  and  had  disposed  of  and  closed  his 
said  business  to  enable  him  to  carry  out  the  terms  of  said 
agreement  so  made  between  plaintiff  and  said  E.  M.  Baxter 
for  her  care  and  maintenance." 

The  effect  of  an  estoppel,  since  it  denies  the  owner's  right 
to  assert  his  claim,  is  to  transfer  his  property  to  another. 
Hence,  in  order  to  justify  a  court  of  equity  in  decreeing  an 
estoppel,  there  must  not  only  be  some  degree  of  turpitude 
in  his  conduct,  but  it  must  appear,  ** first,  that  the  party  mak- 
ing the  admission  by  his  declarations  or  conduct,  was  apprised 
of  the  true  state  of  his  own  title ;  second,  that  he  made  the 
admission  with  the  express  intention  to  deceive,  or  with  such 
careless  and  culpable  negligence  as  to  amount  to  constructive 
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fraud ;  third,  that  the  other  party  was  not  only  destitute  of  all 
knowledge  of  the  true  state  of  the  title,  but  of  the  means  of 
acquiring  such  knowledge ;  and,  fourth,  that  he  relied  directly 
upon  such  admission,  and  will  be  injured  by  allowing  its 
truth  to  be  disproved."  (Boggs  v.  Merced  M.  Co.,  14  Cal. 
368.)  Measured  by  the  rule  thus  laid  down,  the  findings  dis- 
close no  facts  upon  which  to  predicate  the  claim  that  defend- 
ant is  estopped  from  enforcing  the  collection  of  his  debt 
against  the  property.  All  that  appears  therefrom  is  that, 
prior  to  the  execution  of  the  deed,  defendant  knew  of  the  in- 
tention of  B.  M.  Baxter  to  transfer  the  real  estate  to  plaintiff 
in  consideration  of  the  latter 's  promise  to  support  her  for  life, 
and  that  when  informed  of  the  execution  of  the  deed  he  inter- 
posed no  objection  to  the  transaction ;  that  at  the  time  plain- 
tiff did  not  know  that  defendant  was  a  creditor  of  E.  M. 
Baxter,  and  that  defendant,  with  knowledge  that  plaintiff  had 
entered  upon  the  performance  of  his  duties  pursuant  to  the 
contract,  did  not  acquaint  him  with  the  fact  that  he  was  a 
creditor  of  E.  M.  Baxter  until  a  short  time  before  instituting 
suit  against  her  for  the  collection  of  the  debt.  There  is  noth- 
ing in  the  facts  found  to  show  any  degree  of  turpitude  in  de- 
fendant's conduct.  As  a  matter  of  law,  plaintiff  is  presumed 
to  have  known  the  transaction  was  fraudulent  as  to  existing 
creditors;  hence,  it  was  his  duty,  since  he  had  the  means  of 
acquiring  such  knowledge,  to  make  inquiry  and  ascertain 
whether  or  not  there  were  existing  creditors.  Neither  is  it 
made  to  appear  that  defendant  knew  that  E.  M.  Baxter,  his 
debtor,  was  divesting  herself  of  title  to  all  her  estate.  If  she 
had  other  property  suflScient  to  pay  his  debt,  then  such  trans- 
fer was  not  a  matter  which  concerned  him.  (Harting  v. 
Jockers,  136  HI.  627,  [29  Am.  St.  Rep.  341,  27  N.  E.  188].) 
Moreover,  the  findings  clearly  show  that  plaintiff  did  not  rely 
upon  the  silence  of  defendant  in  failing  to  give  him  notice  of 
the  fact  that  he  was  a  creditor  of  E.  M.  Baxter,  but  it  is  ex- 
pressly stated  that  he  relied  upon  the  validity  of  the  deed 
whereby  he  acquired  the  property.  Since  plaintiff  relied 
upon  the  deed,  rather  than  upon  anything  done  or  omitted  to 
be  done  by  defendant,  and  without  which  reliance  there  can 
be  no  estoppel,  he  cannot  claim  to  have  relied  upon  the  doc- 
trine of  estoppel.  (Powell  et  al,  v.  Rogers,  105  111.  SIS.) 
Certainly  it  cannot  be  said  that  a  creditor  of  one  who  fraudu- 
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lently  transfers  his  property  will,  as  against  the  fraudulent 
grantee,  be  estopped  from  asserting  his  claim  because,  having 
knowledge  of  the  proposed  transfer,  he  fails  to  act  aflSrma- 
tively  and  notify  such  grantee  that  he  is  a  creditor. 

The  facts  found  are  insufficient  to  constitute  an  estoppel 
against  defendant,  and  the  judgment  and  order  are,  therefore, 
reversed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  7, 1912. 


[Civ.  No.  1097.     Second  Appellate  District.— June  TO,  1912.] 

EARL  D.   GRAY,  Respondent,  v.   A.   0.   BONNELL,  Re- 
spondent; J.  P.  MAGNEY,  Intervenor,  Appellant. 

GOBPORATIONS — SaLES  OF  StOCK  BY  AOENTS — AGREED  SHARES  OF  STOCK — 

Fulfillment  of  Contract — Findings — Estoppel  to  Claim  Rescis- 
sion.— ^Where  the  intervenor  appellant  entered  into  a  contract  with 
the  plaintiff  and  defendant  respondents  to  employ  them  as  agents 
to  promote  sales  of  stock  in  a  corporation  organized  to  promote  an 
invention  of  the  intervenor,  which  they  BiiccessfuUy  did,  for  which 
he  agreed  to  give  them  one  hundred  thousand  shares  of  stock  held 
in  escrow,  and  the  question  whether  they  had  fulfilled  their  agree- 
ment was  determined  affirmatively  by  the  trial  court  in  its  findings, 
based  upon  sufficient  evidence,  and  it  appearing  that  the  appellant 
was  estopped  by  his  conduct  from  claiming  that  the  contract  was 
not  fulfilled,  he  is  not  entitled  to  claim  a  rescission  thereof  on  that 
alleged  ground,  in  an  action  to  enforce  delivery  by  plaintiff  of  the 
one-half  of  the  shares  owned  by  him. 
Id. — Delivebt  of  Shares  to  Co-owner — New  Escrow  fob  Further 
Consideration  for  Limited  Period — ^Plaintiff  not  Bound. — Where 
the  intervenor  delivered  the  one  hundred  thousand  shares  to  the 
plaintiff's  eo-owner,  who,  in  consideration  of  additional  shares  to  be 
paid,  consented  to  a  further  escrow  of  the  one  hundred  thousand 
shares  for  a  limited  period,  which  was  then  to  be  delivered  at  all 
events,  the  plaintiff  is  not  bound  by  such  further  escrow,  though  the 
intervenor  is  estopped  thereby  to  claim  any  rescission  of  the  one 
hundred  thousand  shares  so  delivered,  and  the  plaintiff  is  entitled. 
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when  not  claiming  anj  share  of  the  further  consideration,  to  enforce 
immediate  delivery  of  his  share  of  said  stock. 
Id. — Claim  of  Paetnkeship  of  Agents — Full  Settlement — Each  Eh- 
TITLED  TO  One-half  of  Stock. — ^Where  the  intervener  claimed  that 
the  plaintiff  was  bound  bj  the  second  escrow  agreement  as  a  copart- 
ner, it  is  held  that  all  claims  of  such  partnership  had  been  fullj 
settled,  and  it  was  agreed  between  them  that  each  should  own  one- 
half  of  the  shares  of  stock  earned,  and  the  plaintiff  was  entitled  in 
his  own  right,  therefore,  to  have  one-half  of  the  stock  delivered  to 
him. 

Id. — INTERVENOB    MOT    ENTITLED    TO    OBJECT    THAT    THE    JUDGMENT    IS 

Ineffectual  as  to  Otheb  Parties. — It  is  held  that  the  intervener 
is  not  entitled  to  complain  that  the  judgment  for  the  plaintiff  is  in- 
effectual or  imperfect  in  its  relation  to  other  parties.  It  is  sufficient 
that  the  judgment  as  to  him  is  in  plain  terms  and  sufficiently  explicit 
to  enable  plaintiff  to  exact  performance  from  him  thereunder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W.  B.  Hervey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  Beebe,  for  Intervener,  Appellant. 

Cryer  &  Tuttle,  for  Plaintiff,  Respondent. 

J.  N.  0.  Rech,  for  Defendant,  Respondent. 

JAMES,  J.— On  the  seventh  day  of  May,  1908,  the  inter- 
vener, who  is  the  only  appellant  herein,  entered  into  a  con- 
tract with  plaintiff  and  defendant  Bonnell,  the  design  of  inter- 
vener being  to  obtain  the  services  of  Gray  and  Bonnell  in  the 
promotion  of  a  corporation  which  was  to  be  organized  for  the 
purpose  of  placing  on  the  market  a  spring  tire  for  use  on 
automobiles  and  other  vehicles,  of  which  intervener  was  the 
inventor.  The  written  agreement,  after  providing  for  the 
organization  of  the  corporation,  set  forth  terms  under  which 
Gray  and  Bonnell  were  to  take  charge  of  the  selling  of  the 
shares  of  the  capital  stock  of  that  corporation  as  fiscal  agents 
thereof,  and  fixed  their  compensation  at  fifty  per  cent  of  the 
amount  to  be  received  from  such  sales.  As  additional  compen- 
sation to  be  received  by  Gray  and  Bonnell,  the  written  agree- 
ment signed  by  the  three  parties  to  this  action  provided  that 
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four  hundred  thousand  shares  of  stock,  which  were  to  be  issued 
to  Magney,  should  be  placed  in  escrow  until  January  1,  1909, 
''or  until  such  time  as  that  the  said  company  shall,  through 
the  sale  of  stock  by  parties  of  the  second  part  (Gray  and 
Bonnell)  or  through  the  conducting  of  its  business,  be  on  a 
good  financial  basis,"  and  that  Magney  would  transfer  and  as- 
sign one  hundred  thousand  shares  of  such  stock  to  Gray  and 
Bonnell  when  the  term  of  the  escrow  had  expired.  The  cor- 
poration was  duly  organized  and  Gray  and  Bonnell  entered 
upon  the  work  of  making  sales  of  its  stock  and  did  sell  a  large 
number  of  its  shares.  In  December,  1908,  Bonnell  made  a 
written  demand  upon  Magney,  which  recited  the  substance  of 
the  agreement  respecting  the  delivery  of  the  one  hundred  thou- 
sand shares  of  stock  to  Bonnell  and  Gray,  and  demanded  that 
Magney  comply  with  that  agreement.  Magney  objected  to  re- 
leasing the  stock  from  the  escrow,  but  finally  did  deliver  it  to 
Bonnell  and  entered  into  another  agreement  with  Bonnell, 
whereby  Bonnell  on  his  own  part,  and  also  on  the  part  of 
plaintiff  Gray,  agreed,  in  consideration  that  Magney  would  de- 
liver fifty  shares  of  stock  in  addition  to  the  one  hundred  thou- 
sand, that  the  one  hundred  thousand  shares  of  stock  might 
remain  in  escrow  for  a  further  period  of  time  and  until  the 
first  day  of  September,  1909.  Gray  was  not  a  party  to  this 
agreement,  and  at  the  time  it  was  made  there  were  no  unsettled 
accounts  between  himself  and  Bonnell,  except  that  pertaining 
to  this  block  of  one  hundred  thousand  shares  of  stock  of  which 
each  was  entitled  to  receive  one-half.  Gray  objected  to  this 
latter  escrow  agreement  and  demanded  of  Bonnell  that  he  de- 
liver him  the  stock  which  he  had  received,  and  upon  that 
demand  being  met  with  a  refusal,  brought  this  action  against 
Bonnell  and  the  Spring  Tire  Company  to  obtain  the  stock  to 
which  he  was  entitled.  This  action  was  commenced  on  the 
twentieth  day  of  August,  1909.  The  Spring  Tire  Company 
made  appearance,  and,  upon  its  application,  the  action  was 
dismissed  as  to  it,  and  Magney  was  allowed  to  file  a  complaint 
in  intervention.  In  this  complaint  he  alleged  that  Bonnell 
and  Oray  had  failed  to  fulfill  the  obligations  of  the  first  con- 
tract made  with  them  and  sought  to  enforce  rescission  thereof. 
On  his  behalf  it  was  also  claimed  that  the  contract  made  with 
Bonnell,  requiring  that  the  one  hundred  thousand  shares  of 
stock  be  held  in  escrow  until  the  first  day  of  September,  1909, 
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was  binding  upon  Gray,  notwithstanding  that  he  had  not 
signed  it,  this  claim  being  made  under  intervener's  theory  that 
Gray  and  Bonnell  were  copartners  and  that  the  act  of  one  was 
binding  upon  the  other.  All  of  the  issues  wpre  found  in  favor 
of  plaintiff,  and  the  intervenor  appealed  from  the  judgment. 
In  our  opinion,  there  is  little  merit  in  any  of  the  conten- 
tions advanced  on  behalf  of  appellant.  The  question  as  to 
whether  or  not  Gray  and  Bonnell  had  fulfilled  the  obligations 
of  their  contract  in  making  sales  of  stock  of  the  Spring  Tire 
Company  was  determined  affirmatively  by  the  trial  court  in  its 
findings,  which  were  based  upon  sufficient  evidence.  More- 
over, it  seems  clearly  to  appear  that  Magney  estopped  himself 
from  contending  that  there  was  a  lack  of  performance  on  the 
part  of  Gray  and  Bonnell  when  he  issued  the  stock  and  made 
the  new  arrangement  with  Bonnell  to  have  it  held  further  in 
escrow.  This  second  arrangement  was  based  upon  an  entirely 
new  and  different  consideration,  to  wit,  that  fifty  shares  of 
stock  should  be  paid  to  Bonnell  and  Gray.  In  this  second 
agreement,  which  was  reduced  to  writing,  there  was  no  men- 
tion of  any  other  consideration  than  the  delivery  of  the  fifty 
shares  of  stock,  and  it  was  provided  that  all  of  the  escrow 
stock  should  be  held  only  until  the  first  day  of  September, 
1909.  So  that  it  then  appears  that  when  Bonnell  demanded 
of  Magney  that  he  deliver  the  one  hundred  thousand  shares 
of  stock  which  was  to  be  paid  to  Gray  and  Bonnell  as  part  con- 
sideration for  their  efforts  in  making  sales  of  the  capital  stock 
of  the  Spring  Tire  Company,  Magney  complied  with  that 
demand,  but  attempted,  by  the  making  of  a  new  agreement 
based  upon  a  new  consideration,  to  cause  the  stock  to  be  held 
in  escrow  for  an  additional  definite  time,  at  the  expiration  of 
which  it  was  to  be  issued  at  all  events.  Under  these  facts  no 
ground  for  rescission,  attempted  to  be  made  long  after  this 
second  alleged  agreement  was  entered  into,  is  shown.  It  may 
be  noted  also  that  the  court  found,  and  the  evidence  sustains 
the  finding,  that  Magney  was  cognizant  of  the  methods  em- 
ployed by  Gray  and  Bonnell  and  of  the  quantity  of  stock 
which  they  had  effected  a  sale  of  at  the  time  the  one  hundred 
thousand  shares  of  stock  was  attempted  to  be  escrowed  under 
the  second  agreement.  It  was  made  clear  by  the  evidence 
that,  in  so  far  as  the  dealings  between  Bonnell  and  Gray  had 
partaken  of  the  nature  of  partnership  affairs,  all  of  these 
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matters  had  been  adjusted  and  no  partnership  accounts  re- 
mained unsettled  between  the  parties.  Tlie  proportion  which 
each  was  to  receive  of  this  one  hundred  thousand  shares  of 
stock,  to  wit,  one-half  each,  had  been  determined  upon,  and 
the  plaintiff  was  entitled,  in  his  own  right,  to  have  that  stock 
delivered  to  him.  The  agreement  whereby  Bonnell  attempted 
to  bind  Gray,  which  required  that  the  stock  so  issued  be  held 
further  in  escrow,  was  without  effect  upon  the  latter,  because 
he  had  given  no  consent  thereto  and  he  made  no  claim,  so  far 
as  appears  in  this  action,  to  any  part  of  the  fifty  shares  of  stock 
agreed  by  Magney  to  be  delivered  as  a  consideration  of  the 
second  escrow  agreement.  Some  argument  is  made  by  the 
intervenor  that  the  judgment  is  ineffectual  as  to  the  Spring 
Tire  Company  and  not  perfect  in  other  respects  as  affecting 
the  other  parties  to  the  action,  but  of  such  deficiency  or  imper- 
fection he  is  not  entitled  to  complain.  The  judgment  as  to 
him  is  in  plain  terms  and  sufiSciently  explicit  to  enable  plain- 
tiff to  exact  performance  thereunder. 
The  judgment  is  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1102.    Second  Appellate  District. — June  10,  1912.] 

KERN   VALLEY   BANK,   Respondent,    v.    CHARLES    A. 
KOEHN,  Appellant. 

Action  on  Notk — Cross- complaint — Demurrer  Pendino — Want  of 
Answer — Trial  and  Verdict  for  Plaintiff — Objection  upon  Ap- 
peal not  Permitted. — In  an  action  upon  a  note,  the  execution  of 
which  was  admitted,  where  a  cross-complaint  reiterated  a  defense  set 
forth  in  the  answer,  that  the  note  was  given  in  renewal  of  a  note 
for  which  security  was  pledged,  so  that  upon  default  the  security 
should  be  treated  as  payment,  and  that  the  note  sued  upon  was  with- 
ont  consideration,  and  which  sought  further  to  reform  a  certificate 
given  by  defendant  to  plaintiff  that  the  first  note  was  secured,  so 
as  to  correspond  with  such  defense,  to  which  cross-complaint  plain- 
tiff demurred,  which  demurrer  was  pending  when  both  parties  went 
to  trial  by  jury,  treating  the  cross-complaint  as  in  issue,  and  the 
verdict  was  for  plaintiff,  who  was  not  in  default  upon  the  cruss- 
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eomplainty  under  the  cireumBtanees,  defendant  win  not  be  per- 
mitted to  object  upon  appeal  for  the  first  time  that  the  eroas-com- 
plaint  was  not  answered. 

Id. — Settled  Bule  as  to  Waives  of  Fobkal  Answer. — The  mle  is  well 
established  that,  where  both  parties  treat  an  afllrmative  defense  as 
denied,  the  want  of  a  formal  answer  thereto  will  be  deemed  waived. 

Id. — Proper  Exclusion  or  Letter  from  Respondent  Bank. — The  court 
properly  excluded  from  evidence  a  letter  of  the  respondent  bank, 
wherein  it  was  stated  that  it  held  certain  personal  property  as  col- 
lateral security  for  the  payment  of  the  note,  where  the  record  dis- 
closes no  theory  upon  which  the  statement  could  be  deemed  material 
or  competent  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County,  and  from  an  order  denying  a  new  trial.  J.  W.  Mahon, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  L.  Foster,  and  E.  J.  Emmons,  for  Appellant. 

Geo.  E.  Whitaker,  for  Respondent. 

SHAW,  J. — ^Action  to  recover  upon  a  promissory  note. 
Judgment  went  for  plaintiflp  in  accordance  with  the  verdict 
of  a  jury  to  which  the  issues  were  submitted  for  trial.  De- 
fendant appeals  from  the  judgment  and  an  order  of  the  court 
denying  his  motion  for  a  new  trial. 

The  execution  of  the  note  was  admitted.  As  an  affirmative 
defense  it  was  alleged  the  note  was  made  without  considera- 
tion and  that  it  was  given  in  renewal  of  a  former  note  made 
and  executed  by  defendant  to  plaintiff,  which  first  note  at  the 
time  of  executing  the  note  herein  involved  had  been  paid  by 
the  transfer  to  the  bank  of  certain  personal  property  which, 
though  transferred  as  a  pledge  to  secure  payment  of  said 
first  note,  was,  in  case  defendant  failed  to  pay  the  same  at 
maturity,  to  be  accepted  by  the  bank  in  full  payment  and  satis- 
faction of  the  indebtedness  evidenced  thereby.  He  made  de- 
fault in  the  payment  thereof,  and  notwithstanding  the  alleged 
agreement,  he  gave  the  new  note  herein  sued  upon,  which  he 
says  was  requested  by  the  bank  as  a  matter  of  form  only  in 
order  to  balance  its  books.    It  is  apparent  from  the  verdict  of 
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the  jury  that  it  gave  little  weight  to  the  meager  evidence 
offered  in  support  of  these  allegations. 

Defendant  with  his  answer  filed  a  cross-complaint  wherein, 
besides  reiterating  the  affirmative  defense  set  up  in  his  an- 
swer, he  asked  to  have  a  statement,  whereby  the  plaintiff  certi- 
fied that  the  bank  held  certain  personal  property  as  security 
for  the  payment  of  the  note  in  question,  reformed  so  as  to 
state  that  the  bank  had  received  the  personal  property  in 
payment  of  said  note.  Plaintiff  interposed  a  demurrer  to  the 
cross-complaint  and,  as  shown  by  the  record,  the  parties  went 
to  trial  without  any  ruling  of  the  court  thereon  or  the  filing 
of  any  answer  thereto.  Appellant  insists  that  by  reason  of 
plaintiff's  failure  to  file  an  answer  thereto,  the  allegations  of 
the  cross-complaint  should  be  deemed  admitted.  Plaintiff 
was  not  in  default  in  not  answering  the  cross-complaint,  for 
the  reason  that  its  demurrer  was  pending.  Both  parties,  how- 
ever, appear  to  have  deemed  the  allegations  of  the  cross-com- 
plaint in  issue,  and  evidence  touching  the  truth  of  the 
allegations  was  offered,  without  objection,  as  though  there  had 
been  a  formal  denial  of  the  same.  Under  these  circumstances, 
appellant  will  not  on  appeal  for  the  first  time  be  permitted 
to  raise  the  question  of  the  want  of  an  answer  to  the  cross- 
complaint.  {Conant  v.  Jones,  3  Idaho,  606,  [32  Pac.  250]  ; 
Neicoit  v.  Porter,  19  Kan.  131.)  The  rule  is  well  established 
that  where  both  parties  treat  an  affirmative  defense  as  denied, 
the  want  of  a  formal  answer  thereto  will  be  deemed  waived. 

An  examination  of  the  instructions  given  disclose  no  error 
which  upon  this  record  could  have  misled  the  jury  to  the 
prejudice  of  defendant. 

The  court  properly  excluded  from  evidence  a  letter  of  the 
bank  wherein  it  was  stated  that  it  held  certain  personal  prop- 
erty as  collateral  security  for  the  payment  of  the  note.  The 
record  discloses  no  theory  upon  which  the  statement  could  be 
deemed  material  or  competent  evidence. 

The  appeal  is  wholly  without  merit,  and  the  judgment  and 
order  are  affirmed. 

Allen,  P.  J.,  and  James,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  9,  1912. 
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[CiT.  No.  968.    First  Appellate  Di8triet.^June  18,  1912.] 

PRANK  K  MOTT  et  al.,  Appellants,  v.  THERESA  SCAN- 
LAN,  Respondent;  LOUIS  B.  EDES,  Appellant,  and 
MARY  O'NEILL,  Defendant. 

PoucE  Relief  and  Pension  Fund — ^Unmarried  Sisters  of  Deceased 
Police  Officer  Entitled  to  Share — ^**Widowed  Sisters"  Included. 
Under  section  7  of  "An  act  to  create  a  police  relief,  health  and  life 
insurance  pension  fund  in  the  several  counties,  cities  and  counties, 
cities  and  towns  of  the  state,"  approved  March  4,  1889  (Stats.  1889, 
p.  56),  and  amended  March  31,  1891  (Stats.  1891,  p.  287),  providing 
that  in  case  of  the  death  of  a  police  officer  from  natural  causes,  after 
ten  years  of  service,  "then  his  widow  and  children,  or  if  there  be  no 
widow  and  children,  then  his  mother,  or  unmarried  sisters,  shall  be 
entitled  to  the  sum  of  $1,000  from  such  fund,"  "widowed  sisters"  of 
the  deceased  must  be  deemed  "unmarried  sisters"  entitled  to 
share  equally  in  said  fund  with  a  "sister  who  had  never  married," 
and  it  was  error  to  exclude  them  from  such  share. 

Id. — Purpose  of  Act — Unwarranted  Distinction  as  to  "Unmarried 
Sisters" — Other  Legislation — Class  op  Sisters  not  Preferred. — 
The  purpose  of  the  act  is  to  make  provision  for  those  equally  near 
and  dear  to  police  officers,  and  to  provide  a  reward  for  long,  cour- 
ageous and  faithful  performance  of  duty  in  the  event  of  death.  A 
widowed  sister  of  a  policeman  is  as  close  to  her  brother  as  one  who 
has  never  married,  and  there  being  little  difference,  if  any,  as  to  their 
necessities  and  abilities  to  earn  a  living,  it  would  seem  that  the  legis- 
lature intended  no  distinction  between  them,  where  the  other  legis- 
lation of  the  state  is  in  harmony  with  such  intent,  and  no  reason 
appears  why  the  law-making  power  should  have  intended  to  prefer 
one  class  of  sisters  to  the  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    "William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  S.  Angwin,  for  Appellants. 

Fitzgerald  &  Abbott,  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  on  the 
pleadings  entered  in  favor  of  Theresa  Scanlan,  one  of  the  de- 
fendants. 
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The  action  springs  from  a  statute  entitled,  *' An  act  to  create 
a  police  relief,  health  and  life  insurance  fund  in  the  several 
counties,  cities  and  counties,  cities  and  towns  of  the  state," 
approved  March  4,  1889,  and  amended  March  31,  1891. 
(Stats.  1889,  p.  56;  Stats.  1891,  p.  287.) 

Section  7  thereof  provides:  "Whenever  any  member  of  the 
police  department  of  such  .  .  .  city  .  .  .  shall,  after  ten  years 
of  service,  die  from  natural  causes,  then  his  widow  or  chil- 
dren, or  if  there  be  no  widow  or  children,  then  his  mother  or 
unmarried  sisters,  shall  be  entitled  to  the  sum  of  $1,000.00 
from  said  fund." 

On  September  10,  1910,  John  P.  Scanlan,  who  had  been  at 
that  time  a  member  of  the  police  department  of  the  city  of 
Oakland  for  more  than  ten  years,  died  from  natural  causes. 
At  the  time  of  his  death  he  left  surviving  him  no  widow,  chil- 
dren or  mother,  but  left  three  sisters,  one  of  whom,  Theresa 
Scanlan,  had  never  been  married,  and  two  of  whom — Louise  B. 
Edes  and  Mary  O'Neill — were  widows. 

With  more  detail  these  facts  were  set  forth  by  the  plalntiflf 
in  a  complaint  against  the  defendants,  demanding  thaV  they 
interplead,  and  both  sides  submitted  the  case  for  judgment 
on  that  complaint. 

The  question  presented  for  solution  is.  Were  the  widowed 
sisters  of  the  deceased  unmarried  sisters? — appellant  contend- 
ing that  they  were,  and  respondent  taking  the  view,  as  did  the 
trial  court,  that  the  word  ''unmarried,"  as  used  in  the  statiite, 
means  never  having  been  married. 

This  act  making  provision,  as  it  does,  for  those  dependent 
and  near  and  dear  to  police  officer?,  is  intended  to  provide  a 
reward  for  long,  courageous  and  faithful  performance  of  duty. 
A  widowed  sister  is  equally  close  to  a  brother  as  one  who  has 
never  entered  the  state  of  matrimony,  and  the  common  experi- 
ence of  mankind  teaches  us  that  there  is  little  difference,  if 
any,  as  to  their  necessities  and  ability  to  earn  a  living.  Hence 
it  would  seem  that  the  legislature  intended  to  make  no  dis- 
tinction between  them.  No  such  difference  as  is  here  con- 
tended for  by  respondent  was  held  tenable  in  the  case  of  In  re 
Will  of  Kaufman,  131  N.  Y.  620,  [15  L.  B.  A.  292,  30  N.  B. 
242],  when  the  court,  passing  on  a  statute  providing  that 
"a  will  executed  by  an  unmarried  woman  shall  be  deemed 
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revoked  by  her  subsequent  marriage,"  held  that  this  provision 
was  not  restricted  in  its  application  to  women  who  have  never 
been  married,  the  court  saying,  *'The  unmarried  woman  re- 
ferred to  by  the  statute  must  be  defined  according  to  that  rule 
of  statutory  construction  which  requires  that  the  words  used 
in  legal  enactments  shall  be  understood  and  taken  in  their 
ordinary  and  familiar  significance.  So  read,  the  unmarried 
woman  of  the  statute  is  the  woman  who  is  not  in  a  state  of 
marriage.  That  the  legislature  could  have  had  any  other  idea 
is  both  inconceivable  and  unreasonable." 

In  the  case  of  Estate  of  Conway,  181  Pa.  156,  [37  Atl.  204], 
the  testator  gave  his  residuary  estate  to  his  ''spinster  or  un- 
married nieces."  Six  of  his  nieces  had  never  been  married, 
and  two  of  them  were  widows.  While  the  court  held  that  the 
word  "or"  was  used  conjunctively,  and  that  therefore  both 
classes  of  nieces  were  entitled  to  share  in  the  residuary  estate, 
in  the  course  of  the  opinion  the  court  said:  ''The  spinsters 
and  widows  stood  in  the  same  relation  to  the  testator;  their 
actual  condition  was  that  of  single  or  unmarried  women,  and 
no  reason  for  discriminating  between  them  appears  in  the  will 
or  in  the  circumstances  presented  by  the  case.  This  construc- 
tion relieves  the  testator  .  .  .  from  an  arbitrary  discrimina- 
tion between  those  standing  in  the  same  degree  of  relationship 
to  him,  and  works  equality  in  the  distribution  of  the  estate." 

So  a  divorced  daughter  was  held  to  be  an  "unmarried 
daughter,"  and  protected  in  her  homestead  rights  after  the 
death  of  her  parents.  (Anderson  v.  McOee  (Tex.  Civ.  App.), 
130  S.  W.  1040, 1043.) 

There  is  a  line  of  cases  in  conflict  with  those  just  adverted 
to,  in  which  the  term  is  held  to  mean,  as  contended  by  re- 
spondent, "never  having  been  married."  (39  Cyc.  837.) 
But  it  must  be  conceded  that  slight  circumstances  will  be  suffi- 
cient in  any  case  to  give  the  word  its  other  meaning  of  not 
having  had  a  husband  or  wife  at  the  time  in  question.  {Peters 
V.  Balke,  170  111.  304,  312,  [48  N.  E.  1012] ;  Muller  v.  Balke, 
167  111.  150,  [47  N.  E.  355] ;  In  re  Oakley,  67  App.  Div.  493, 
[74  N.  Y.  Supp.  206] ;  Frail  v.  Carstairs,  187  111.  310,  [58 
N.  E.  401] ;  29  Am.  &  Eng.  Ency.  of  Law,  347.) 

Section  56  of  the  Civil  Code  provides  that  "any  unmarried 
male  of  the  age  of  eighteen  years  .  .  .  and  any  unmarried 
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female  of  the  age  of  fifteen  years,  etc.,  are  capable  of  consent- 
ing to  ..  .  marriage."  Section  1300  of  the  same  code,  prior 
to  the  amendment  of  1905,  provided  that  ''a  will  executed  hy 
an  unmarried  woman  shall  be  deemed  revoked  on  her  subse- 
quent marriage.  ..."  In  neither  of  these  instances  did  the 
legislature,  by  the  word  ''unmarried*'  intend  to  designate  only 
one  who  had  never  entered  the  state  of  matrimony;  and  we 
are  aware  of  no  instance  where  the  legislature  in  this  state 
has  employed  the  term  in  its  narrow  sense. 

No  reason  suggests  itself  why  the  law-making  power  should 
have  intended  to  prefer  one  class  of  sisters  to  the  other;  and 
as  the  legislature  has  on  other  occasions  used  the  word  to  mean 
not  being  married  at  the  particular  time,  we  feel  justified  in 
so  construing  it  in  this  act. 

The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Hall,  J.,  concurred. 


rOiv.  No.  1103.    Second  Appellate  Distrlet.— June  14,  1912.] 

JOHN    LAPIQUE,    Appellant,    v.    CHARLES    MONROE, 
Judge,  et  al..  Respondents. 

PLKAmKG — Complaint  Showing  Misjoinder  or  Causes  ot  Action  and 
OF  Parties — ^Demurrers  Properly  Sustained — Proper  Judgment. 
Where  a  complaint  improperlj  joined  several  distinct  and  inde- 
pendent causes  of  action,  and  mis  joined  numeroas  parties  defendant, 
against  many  of  whom  no  cause  of  action  was  stated,  and  demurrers, 
both  general  and  special,  were  properly  sustained,  and  plaintiff  pre- 
ferred to  stand  upon  his  complaint,  without  amendment,  the  trial 
court  properly  entered  judgment  for  the  defendants,  and  the  judg- 
ment must  be  affirmed  upon  plaintiff's  appeal  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loe 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Jolm  Lapique,  Appellant,  in  pro.  per. 

E.  J.  Flemin.g,  and  James  S.  Bennett,  for  Bicliard  Corcoran 
et  al.,  Respondenta. 

Henry  T.  Gage,  and  W.  J.  Foley,  for  Lonis  Sentoua  et  al., 
Respondents. 

D.  E.  Trask,  for  Franco- American  Baking  Company  et  al., 
Respondents. 

ALLEN,  P.  J. — The  first  cause  of  action  is  one  for  malicious 
prosecution ;  that  is  to  say,  the  matters  alleged  approach  more 
nearly  a  statement  of  a  cause  of  action  of  that  character  than 
of  any  other.  In  substance,  it  is  alleged  that  certain  of  de- 
fendants conspired  together  to  charge  and  prosecute  plaintiff 
for  a  public  offense  of  which  he  alleges  he  is  innocent.  He 
was,  however,  bound  over  by  the  magistrate,  tried  by  a  jury 
and  convicted,  which  judgment  was  subsequently  reversed  by 
this  court.  A  second  cause  of  action  is  attempted  to  be  stated 
under  section  1505  of  the  Penal  Code,  which  section  provides 
a  penalty  if  a  judge,  after  proper  application,  refuses  to  grant 
an  order  for  a  writ  of  habeas  corpus,  or  if  the  officer  to  whom 
it  is  directed  refuses  obedience  thereto.  Various  persons, 
including  the  sheriff  and  his  official  bondsmen,  and  ministerial 
officers  of  the  court  are  made  parties  to  this  second  cause  of 
action.  The  writ  was  issued  and  no  disobedience  of  same  is 
made  to  appear.  Another  attempted  cause  of  action  is  against 
the  superior  judge  and  officers  of  the  court  connected  with 
his  trial  and  conviction,  claiming  that  he  was  improperly  con- 
victed by  reason  of  perjury  on  the  part  of  certain  witnesses 
and  improper  conduct  upon  the  part  of  the  court  and  officers. 
Separate  demurrers  were  interposed  by  all  of  the  parties  upon 
about  every  ground  recognized  by  statute,  and  the  same  were 
sustained.  Plaintiff  not  desiring  to  amend  his  complaint, 
judgment  was  entered  for  defendants,  from  which  plaintiff 
appeals. 

We  see  no  error  in  the  action  of  the  trial  court.  The  mis- 
joinder of  causes  of  action,  as  well  as  of  parties  defendant,  is 
apparent,  and  the  ambiguities  and  uncertainties  pointed  out 
by  the  demurrers  are  obvious.    Aside  from  this,  no  cause  of 
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action  was  stated,  or  attempted  to  be  stated,  against  a  large 
number  of  demurring  defendants. 
Judgment  afiQrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  13,  1912. 


[Civ.  No.  1041.    First  Appellate  District.— June  15,  1912.] 

MARY  C.  BAGLEY,  AppeUant,  v.  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  et  al..  Defendants; 
SOLOMON  BLOOM  et  al.,  Respondents. 

Wn.L8 — Sale  of  Land  Under  Power  Without  Notice — Confirmation 
— Long  Delat  by  Heir — Plea  of  Want  of  Knowledge — Statute 
or  Limitations. — A  private  sale  of  real  estate  under  a  power  given 
bj  the  will  to  the  executors  made  without  notice,  which  was  reported 
to  and  eonfirmed  by  the  probate  court,  is  not  subject  to  collateral 
attack,  as  against  the  purchaser  by  an  heir,  made  thirty-three  years 
after  the  confirmation  and  nearly  twenty  years  after  such  heir  had 
ceased  to  be  a  minor.  A  plea  of  want  of  actual  knowledge  of  the 
sale  until  three  years  before  the  commencement  of  the  action  cannot 
justify  the  long  delay  of  the  heir  in  bringing  the  action.  The 
statute  of  limitations  embodied  in  sections  343  and  1573  of  the  Code 
of  GiTil  Procedure  had  long  run  in  favor  of  the  purchaser  at  such 
sale  before  such  attack. 

Id. — ^Burden  upon  Heir  to  Excuse  Ignorance  of  Proceedings  in 
Father's  Estate — Pubuc  Records — Legal  Duty  to  Inquire — Pro- 
tection FROM  Bar  of  Statute  Disallowed. — The  burden  is  upon 
the  heir  to  excuse  ignorance  of  the  proceedings  in  the  father's  estate 
which  were  matters  of  public  record;  and  it  was  the  heir's  legal 
duty,  at  least  after  attaining  majority,  to  inquire  concerning  them, 
which  inquiry  would  have  resulted  in  the  discovery  that  the  property 
was  sold  for  its  full  value  by  the  executors  and  was  confiimed 
by  the  court;  and  where,  with  full  means  of  knowledge  of  all  Ihe 
facts,  the  heir  delayed  nearly  twenty  years  after  reaching  majority 
before  commencing  suit,  no  court,  with  proper  regard  for  vested 
interests,  should  allow  the  want  of  actual  knowledge  by  the  heir  of 
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the  advene  claims  to  operate,  under  such  circumstances,  to  protect 
the  hoir  from  the  bar  of  the  statute. 
Id. — ^Bab  or  Statute  Applicablb  to  Void  or  Yoidablb  Sales. — The  bar 
of  the  statute  is  held  to  be  equally  applicable  to  void  sales  as  well 
as  voidable  sales  made  and  confirmed  bj  order  of  the  probate  court. 

Id. — Question  as  to  Validity  of  Executor's  Sale  Without  Notice 
Concluded  by  Decree  of  Confirmation — Construction  of  Will. — 
The  question  whether  the  executors,  by  reason  of  the  private  sale 
made  by  them  under  the  will,  without  notice,  ilid  or  did  not  exercise 
the  power  conferred  upon  them  by  the  will,  wvis  determined  by  the 
court  in  its  solemn  decree  of  confirmation  as  having  been  made 
according  to  the  provisions  of  the  will;  and  it  cannot  be  litigated 
again  in  this  collateral  proceeding  by  the  heir.  The  court  had  juris- 
diction to  determine  that  such  sale  was  valid  under  the  terms  of  the 
will;  and  its  construction  of  the  will  is  no  longer  open  to  question. 

Id.— Time  of  Testing  Validity  of  Sale  Immaterial — Sale  not  Col- 
laterally Impeachable  fob  Mere  Irregularities. — If  the  sale 
is  to  be  tested  as  of  the  time  of  making  it,  the  statute  then  expressly 
provided  that  when  authority  is  given  by  the  will  to  sell  property,  it 
may  be  sold  by  the  executor  at  public  or  private  sale  and  without 
notice,  as  the  executor  may  determine,  subject  to  confirmation  by  the 
court.  If  it  be  tested  as  of  the  time  of  the  death  of  the  testator,  it 
only  required  notice,  unless  the  will  otherwise  provides,  and  it  is 
held  that  under  a  reasonable  construction  of  its  language  it  did  other- 
wise provide.  It  is  also  sustained  by  respectable  authorities  that 
want  of  notice  of  the  sale  is  a  mere  irregularity  which  may  render 
the  sale  directly  voidable,  but  not  collaterally  impeachable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  Hubert  Mee,  for  Appellant. 

Stoney,  Rouleau  &  Stoney,  for  Solomon  Bloom  et  al.,  Re- 
spondents. 

Olney,  Pringle  &  Mannon,  for  Margaret  Jane  Walker,  Re- 
spondent. 

A.  H.  Redington,  for  W.  P.  Redington  and  Ada  L.  Reding- 
ton,  Respondents, 
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Solomon  Bloom,  for  David  C.  Bloom,  Respondent. 

Edwin  T.  Cooper,  for  James  H.  Bennett,  Respondent. 

BURNETT,  J. — The  action  was  brought  to  quiet  title  to 
certain  real  property  in  San  Francisco  and  the  judgment  in 
favor  of  defendants  was  rendered  upon  an  agreed  statement  of 
facts.  It  appears  that,  on  November  9,  1869,  one  Charles  F. 
Hamilton  and  Monroe  Greenwood  became  the  owners  of  the 
premises  by  virtue  of  a  deed  from  the  city  and  county  of 
San  Francisco.  Hamilton  died  on  November  14,  1872,  leaving 
a  will,  by  which  he  disposed  of  all  of  his  personal  property 
and  directed,  in  a  codicil  thereto,  that  his  executors  sell  all  of 
his  real  property  in  the  city  and  county  of  San  Francisco  and 
invest  the  proceeds  thereof  in  United  States  government  bonds 
for  the  benefit  of  his  widow,  Mary  C.  Hamilton,  and  his  only 
child,  Mary  E.  Hamilton,  now  Mary  C.  Bagley,  plaintiff 
herein.  The  will  was  admitted  to  probate  on  December  3, 
1872,  and  the  executors,  acting  under  the  authority  contained 
in  said  codicil,  proceeded,  on  March  S,  1875,  to  sell  the  real 
property  at  private  sale  and  without  any  notice  to  the  public. 
The  executors  rendered  to  the  court  a  proper  return  and 
account  of  the  sale,  showing  that  they  had  sold  to  Monroe 
Greenwood,  for  the  sum  of  $3,991,  the  various  tracts  of  land 
described  in  the  return,  and  they  prayed  for  an  order  of  con- 
firmation. At  the  hearing  of  the  return,  on  March  19,  1875, 
after  proper  notice  given,  the  court  appointed  Timothy  D. 
Reardon  attorney  to  represent  the  minor  heir  in  the  proceed- 
ing and  made  its  decree,  adjudging  that  ''said  sales  were  duly 
made  under  the  powers  conferred  on  said  executors  under  the 
will  of  deceased,  and  that  the  same  are  hereby  confirmed,  ap- 
proved and  declared  valid,  and  said  executors  are  hereby  au- 
thorized and  empowered  to  execute  conveyances  of  said  land 
to  said  purchaser  upon  receiving  the  purchase  price  afore- 
said." The  court  found  that  ''said  sale  was  at  private  sale 
and  no  notice  of  the  time  or  place  of  said  sale  was  given  previ- 
ous to  the  sale,*'  and  "that  the  executors  were  fully  authorized 
and  empowered  by  said  will  to  sell  the  estate  of  the  deceased 
without  any  order  of  court  and  that  said  sales  were  legally 
made  and  fairly  conducted  and  that  the  sums  bid  for  said  lots 

19  Oftl.  App.— 17 
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were  not  disproportionate  to  the  value  thereof  and  that  a  sii:n 
exceeding  such  bids  by  at  least  ten  per  cent  cannot  be  ob- 
tained." A  deed  of  the  interest  of  said  estate  to  Monroe 
Greenwood  was  executed  by  the  executors  on  the  twenty-fifth 
day  of  March,  1875,  and  recorded  in  the  office  of  the  county 
recorder  on  April  2, 1875.  The  defendants  thereafter,  by  pay- 
ment of  what  was  considered  the  full  value  of  said  property 
and  without  knowledge  of  any  claim  of  plaintiff,  succeeded 
to  all  the  right,  title  and  interest  of  Greenwood  in  and  to  the 
premises  in  controversy.  On  April  29,  1875,  a  decree  of  final 
distribution  was  made  in  the  estate  of  Hamilton,  which,  after 
distributing  certain  personal  property  not  involved  herein,  dis- 
tributed all  of  the  rest,  residue  and  remainder  of  the  property 
of  the  decedent,  whether  then  known  or  discovered,  to  the 
widow  of  deceased  and  plaintiff  herein,  share  and  share  alike, 
no  specific  mention  being  made  in  said  decree  of  any  real  prop- 
erty. A  certified  copy  of  said  decree  was  recorded  the  same 
day  in  the  county  recorder's  office.  Monroe  Greenwood  and 
his  successors  in  interest  have  paid  all  taxes  levied  or  imposed 
upon  the  property  and  also  all  street  assessments. 

With  the  exception  of  the  pieces  claimed  by  W.  P.  Reding- 
ton,  George  M.  Rolph  and  Margaret  Jane  Walker,  the  prop- 
erty involved  has  at  all  times  been  vacant,  open,  unfenced, 
uncultivated  and  unused.  On  December  1,  1907,  W.  P.  Red- 
ington  and  George  M.  Rolph  inclosed  by  a  substantial  fence 
the  land  claimed  by  them,  and  between  the  first  day  of  July 
and  the  first  day  of  November,  1907,  Margaret  Jane  Walker 
built  substantial  improvements  upon  the  lot  claimed  by  her, 
of  the  value  of  $11,000,  but  these  improvements  were  made 
without  the  knowledge  or  consent  of  plaintiff.  Plaintiff  made 
no  claim  to  any  of  the  property  until  February  1,  1905,  and 
since  that  date  she  has  asserted  her  right  to  an  undivided  one- 
fourth  interest  therein.  As  to  her  claim,  the  various  defend- 
ants had  no  knowledge  other  than  such  knowledge  as  was 
imparted  by  the  public  records  of  the  various  documents  set 
forth  in  the  agreed  statement  of  facts.  At  the  time  of  the 
said  probate  sale  plaintiff  was  of  the  age  of  four  years.  She 
reached  her  majority  in  1889,  and  she  brought  this  action  nine- 
teen years  thereafter,  to  wit,  on  the  eleventh  day  of  January, 
1908. 
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The  answers  denied  plaintiff's  title,  averred  ownership  in 
defendants,  pleaded  the  statute  of  limitations  as  embodied  in 
sections  318,  343  and  1573  of  the  Code  of  Civil  Procedure,  set 
up  the  facts  in  reference  to  said  probate  sale  and  presented 
also  the  defense  of  laches  and  estoppel. 

All  the  various  contentions  made  and  argued  by  counsel  in 
their  exhaustive  briefs  revolve  about  the  vital  consideration 
as  to  the  legal  effect  of  the  said  probate  sale  made  by  the  exec- 
utors to  Greenwood.  In  fact,  appellant's  cause  is  grounded 
upon  the  proposition  that  "the  attempted  sale  in  probate  to 
Monroe  Greenwood  was  a  nullity  for  the  reason  that  it  was 
made  at  private  sale  and  without  notice  as  required  by  law." 
The  basis  for  the  contention  is  that  the  law  in  force  at  the 
time  of  the  death  of  Hamilton  controlled  the  proceeding  and 
that  its  mandate  required  the  executors  to  give  notice  of  the 
gale.  Section  177  of  the  probate  act,  [Stats.  1851,  p.  470], 
in  effect  at  that  time,  November  14,  1872,  directed  that  *'If 
the  testator  shall  make  provision  by  his  will,  or  designate  the 
estate  to  be  appropriated  for  the  payment  of  his  debts,  the 
expenses  of  administration  or  family  expenses,  they  shall  be 
paid  according  to  th^  provisions  of  the  will  and  out  of  the 
estate  thus  appropriated  so  far  as  the  same  may  be  sufficient," 
and  the  following  section,  178,  provided  that  '*  When  such  pro- 
vision has  been  made,  or  any  property  directed  by  the  will 
to  be  sold,  whether  for  payment  of  debts,  or  expenses,  or  for 
any  other  purpose,  the  executor  or  administrator  with  the  will 
annexed  may  proceed  to  sell  without  the  order  of  the  probate 
court,  but  he  shaU  be  bound,  as  an  administrator,  to  give 
iiotice  of  the  sale,  and  to  return  accounts  thereof  to  the  court, 
and  to  proceed  in  making  the  sale  in  all  respects  as  if  it  were 
made  under  the  order  of  the  court,  unless  there  are  special 
directions  given  in  the  will,  in  which  case  he  shaHl  be  governed 
by  such  directions;  but  in  all  cases,  no  sale  shall  be  valid  unless 
confirmed  by  the  court  under  the  rules  prescribed  in  cases  of 
sales  of  real  estate  by  an  administrator."  The  clause  of  the 
will  involved  herein  is:  "And  I  declare  it  to  be  my  desire 
that  my  executors  within  a  reasonable  time,  and  when  they 
think  it  advisable  to  do  so,  to  sell  all  my  real  estate  in  the 
city  of  San  Francisco,  and  invest  the  proceeds  from  such  sale 
in  United  States  government  bonds."  It  is  contended  that 
this  does  not  amount  to  a  direction  for  the  sale  of  any  real 
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property,  and,  since  there  i»  no  provision  in  the  will  for  the 
payment  of  debts,  expenses  of  administration  or  family  allow- 
ance, the  case  is  not  brought  within  the  exception  that  obvi- 
ates the  order  of  sale  by  the  court  and  the  notice  required  by 
the  statute;  or,  at  any  rate,  if  said  language  of  the  will  is 
construed  as  equivalent  to  a  direction  to  sell,  it  was  still  neces- 
sary to  give  the  proper  notice  to  make  the  sale  valid. 

Against  this  view  thus  generally  stated  are  opposed  various 
contentions  of  respondents,  among  them,  that  the  action  is 
barred  by  section  1573  of  the  Code  of  Civil  Procedure;  that, 
having  received  the  purchase  money  for  the  said  probate  sale, 
appellant  is  deemed  to  have  ratified  the  proceeding  and  it  is 
now  too  late  for  her  to  question  it;  that  the  failure  to  give 
notice  of  said  sale  is  not  a  defect  that  can  be  taken  advantage 
of  in  a  collateral  attack ;  that  the  law  in  effect  at  the  time  of 
sale  and  not  that  at  the  time  of  the  death  of  the  testator  ap- 
plies, and  under  said  law  no  notice  was  required,  and  that, 
under  a  fair  construction  and  reasonable  application  of  said 
section  178  of  the  probate  act,  as  it  stood  in  1872,  the  sale 
must  be  held  to  be  regular  and  valid. 

Said  section  1573  of  the  Code  of  Civil  Procedure  reads  as 
follows:  *'No  action  for  the  recovery  of  any  estate  sold  by  an 
executor  or  administrator,  under  the  provisions  of  this  chap- 
ter, can  be  maintained  by  any  heir  or  other  person  claiming 
under  the  decedent,  unless  it  be  commenced  within  three  years 
next  after  the  settlement  of  the  final  account  of  the  executor 
or  administrator.  An  action  to  set  aside  the  sale  may  be  in- 
stituted and  maintained  at  any  time  within  three  years  from 
the  discovery  of  the  fraud,  or  other  grounds  upon  which  the 
action  is  based."  Section  1574,  following,  provides  that  **The 
preceding  section  shall  not  apply  to  minors  or  others  under 
any  legal  disability,  to  sue  at  the  time  when  the  right  of  action 
first  accrues;  but  all  such  persons  may  commence  an  action 
at  any  time  within  three  years  after  the  removal  of  the  dis- 
ability." 

As  we  have  seen,  nineteen  years  elapsed  after  plaintiff 
ceased  to  be  a  minor  before  she  brought  the  action,  and  this 
was  thirty-three  years  after  said  probate  sale.  It  thus  appears 
that  plaintiff  is  unmistakably  brought  within  the  clearly  ex- 
pressed inhibition  of  said  statute  of  limitations,  unless  it  can 
be  said  that,  by  reason  of  the  want  of  actual  knowledge  of 
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the  claim  of  respondents,  the  bar  of  the  statute  does  not  oper- 
ate against  her.  The  portion  of  the  stipulated  facts  in  point 
IB  as  follows:  ''The  said  Monroe  Greenwood  and  his  grantees 
and  his  successors  in  interest  after  him  claimed  ownership  of 
said  real  property  under  said  will  and  probate  proceedings 
and  other  documents  hereinbefore  set  out,  but  as  to  said  claims 
plaintiff  had  no  knowledge  other  than  such  knowledge  as 
ean  be  imputed  to  her  from  the  existence  of  the  records  here- 
inafter set  out  and  referred  to  .  .  .  until  the  commencement 
of  this  action.''  It  might  be  claimed,  therefore,  that,  since 
plaintiff  acquired  knowledge  of  the  probate  sale  within  three 
years  of  the  beginning  of  the  action,  this  circumstance  con- 
stitutes one  of  the  ''other  grounds  upon  which  the  action  is 
based,"  and  that  she  is  thus  brought  within  the  exception 
provided  for  in  said  section  157&.  But  the  want  of  actual 
knowledge  of  the  sale  does  not  justify  her  long  delay  in  bring- 
ing the  action.  The  burden  was  obviously  cast  upon  her  to 
excuse  her  ignorance  of  the  proceedings  in  her  father's  estate. 
They  were  matters  of  public  record,  and  it  was  her  legal  duty, 
at  least  after  reaching  her  majority,  to  make  inquiry  concern- 
ing them.  If  she  had  so  inquired,  the  result  would  have  been 
the  discovery  of  the  fact  that  this  identical  property  was  sold 
iu  1875,  for  its  full  value,  by  the  executors  of  her  father's  es^ 
taYo,  and  she  would  have  known  that,  in  order  to  maintain 
an  action  to  recover  said  property  or  any  portion  of  it,  she 
must  proceed  not  later  than  1892.  The  situation,  in  brief,  is 
8imp}y  this:  With  the  means  of  knowledge  available  and  with- 
out offering  any  excuse  for  her  failure  to  make  inquiry,  plain- 
tiff waits  for  nearly  twenty  years  after  reaching  her  majority, 
and  then  institutes  proceedings  to  set  aside  a  sale  made  to 
an  innocv^Jit  purchaser  for  value  by  the  executors  of  her 
father's  estate  in  the  utmost  good  faith  and  by  virtue  of  a 
purported  power  in  the  will  and  afterward  confirmed  by  a 
solemn  decrue  of  the  court.  No  judicial  tribunal,  with  proper 
regard  for  vested  interests  and  that  wise  public  policy  which 
fosters  the  stability  of  titles,  should  allow  her  want  of  actual 
knowledge  of  the  adverse  claims  to  operate,  under  such  circum- 
stances, to  protect  her  from  the  bar  of  the  statute.  In  Dennis 
v.  Bint,  122  Cal.  39,  [68  Am.  St.  Rep.  17,  54  Pac.  378],  the 
action  was  to  recover  possession  of  a  tract  of  land  and  to  set 
aside  a  sale  thereof  made  in  probate,  and  it  was  stated  in  the 
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opinion  by  Commissioner  Britt,  referring  to  the  same  statute 
of  limitations,  that  *'It  is  further  claimed  that  the  case  is 
taken  from  the  operation  of  the  statute  by  the  averment  that 
the  grounds  of  the  action  were  discovered  within  a  year  next 
before  the  commencement  of  the  suit.  Aside  from  other  con- 
siderations which  may  bear  on  this  point,  the  statement  of 
the  complaint  is  insufficient  for  the  purpose  claimed  because 
unaccompanied  by  any  explanation  of  the  failure  to  acquire 
knowledge  earlier;  so  as  regards  the  adult  plaintiffs,  at  least." 
If  a  mere  allegation  in  the  complaint  of  the  want  of  knowl- 
edge is  insufficient,  clearly  a  stipulation  of  like  import  falls 
short  of  meeting  the  requirement  of  the  rule.  The  chief  jus- 
tice, in  his  concurring  opinion,  discusses  the  matter  at  length 
and  declares  that  ** under  this  section  (Code  Civ.  Proc,  sec. 
1574)  I  think  it  appears  from  the  complaint  that  the  action 
of  the  two  plaintiffs  herein,  who  were  more  than  three  years 
past  their  majority  when  the  original  complaint  was  filed,  was 
barred,  and  that  the  ruling  of  the  court  sustaining  the  de- 
murrers as  to  them  was  correct,  and  that  the  judgment  as 
against  them  should  be  affirmed  upon  this  ground  alone. 
They  are  not  saved  by  their  allegation  that  the  facts  upon 
which  their  action  is  founded  came  to  their  knowledge  within 
three  years  of  the  commencement  of  the  action,  because  they 
offer  no  explanation  or  excuse  for  their  ignorance." 

In  Moore  v.  Boyd,  74  Cal.  171,  [15  Pac.  671],  it  is  said: 
''For  the  purposes  of  the  statute  of  limitations,  if  the  means 
of  knowledge  exist,  and  the  circumstances  are  such  as  to  put 
a  man  of  ordinary  prudence  on  inquiry,  it  will  be  held  that 
there  was  knowledge  of  what  could  have  been  readily  ascer- 
tained by  such  inquiry.  This  rule  is  applied  both  in  equity 
(New  Albany  v.  Burke,  11  Wall.  107,  [20  L.  Ed.  155]; 
National  Bank  v.  Carpenter,  101  U.  S.  576,  [25  L.  Ed.  815], 
and  at  law  {Bailey  v.  Glover,  2  Wall.  349,  [22  L.  Ed. 
636] ;  Wood  V.  Carpenter,  101  U.  S.  141,  [25  L.  Ed.  807])." 

The  effect  of  the  corresponding  section  190  of  the  probate 
act  received  consideration  in  the  early  case  of  Harlan  v.  Peck, 
83  Cal.  515,  [91  Am.  Dec.  653].  The  only  substantial  differ- 
ence between  the  language  of  that  section  and  the  provision 
before  us  is  that  the  former  required  the  action  to  be  brought 
within  three  years  next  after  the  sale  instead  of  the  settlement 
of  the  final  account  as  now.    In  the  Harlan  case  the  court, 
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through  Mr.  Justice  Sanderson,  said:  ''Whether  this  lan- 
guage embraces  sales  which  are  made  under  order  of  the  pro- 
bate courts  which  are  void  for  the  want  of  jurisdiction,  or 
only  such  sales  as  are  merely  voidable,  is  the  question.  There 
18  nothing  in  the  policy  or  language  of  the  statute  which  ex- 
cludes void  sales  from  its  operation.  The  policy  of  the  statute 
18  to  quiet  titles  to  real  estate  sold  by  order  of  the  probate 
courts.  In  view  of  that  policy  merely,  there  can  be  no  dis- 
tinction between  sales  which  may  be  termed  void  for  the 
want  of  jurisdiction  and  those  which  are  voidable  only.  Nor 
is  there  anything  in  the  language  of  the  statute  which  creates 
such  a  distinction.  •  •  .  To  the  phrase  in  question  there  is 
added  no  qualification,  and  hence  if  it  restricts  the  limitation 
at  all  it  excludes  all  sales  which  are  not  'according  to  the 
provisions  of  the  chapter,'  which  includes  voidable  as  well  as 
void  sales."  The  authority  of  this  case  is  recognized  in  subse- 
quent decisions  of  the  supreme  court,  and  it  would  probably 
be  admitted  as  decisive  of  the  controversy  were  it  not  for 
some  expressions  used  in  the  opinion  found  in  Oage  v.  Downey, 
94  Cal.  241,  [29  Pae.  635],  and  in  Campbell  v.  Drais,  125  Cal. 
259,  [59  Pac.  994].  But  those  cases  in  their  facts  are  so  dis- 
similar to  the  case  at  bar  that  they  can  be  of  little,  if  any, 
assistance  here.  The  distinction  is  clearly  pointed  out  by 
respondents,  and  it  is  manifest  that  these  cases  are  not  in- 
harmonious with  the  other  decisions  of  the  supreme  court. 

In  the  Gage  case  the  defendants  did  not  claim  under  the 
probate  sale  at  all.  They  set  up  a  sale  to  a  man  by  the  name 
of  Carlisle,  with  whom  they  were  not  in  privity.  The  sale 
to  Carlisle  was  unquestionably  void,  and  the  contention  of 
defendants  was  that  plaintiff  could  not  recover  of  them  be- 
cause there  had  been  a  void  probate  sale  to  a  stranger,  which 
sale  had  remained  unattacked  for  more  than  three  years.  The 
decision  is  grounded  upon  the  well-known  doctrine  that  the 
statute  of  limitations  creates  a  personal  privilege  that  may  be 
waived  and  that,  in  order  to  be  available,  it  must  be  claimed 
by  one  upon  whom  the  privilege  is  conferred. 

While  not  actually  determined  by  the  court,  it  seems  to  have 
been  conceded  that  if  the  action  had  been  against  Carlisle, 
he  might  have  urged  successfully  the  statute  of  limitations, 
the  court  stating:  "Here  it  is  conceded  that  no  title  vested 
in  Carlisle  under  the  probate  sale,  and  that  the  facts  exist 


Digitized  by 


Google 


264  Baglet  i;.  Bloom.  [19  Cal.  App. 

which,  under  this  section  of  the  code,  deprive  plaintiffs  of  the 
right  to  briDg  an  action  for  the  recovery  of  the  land" — ^that 
is,  as  against  Carlisle.  Appellant  calls  attention  to  the  fact 
that  in  the  Gage  case,  supra,  the  purchaser  under  the  probate 
sale  had  not  taken  possession  of  the  property  and  that  this 
circumstance  was  considered  of  some  importance  by  the  court. 
But  it  is  obvious  that  the  court  was  considering  this  particular 
statute  of  limitations  in  connection  with  the  question  of  title. 
The  purpose  was  to  make  the  position  plain  that  a  void  sale 
of  itself  could  not  create,  and  it  would  not  ripen  into,  title, 
no  matter  how  much  time  had  elapsed,  but  that,  under  the 
provisions  of  the  statute,  it  could  be  set  up  simply  as  a  bar 
to  prevent  the  assertion  of  title  in  another.  It  occurred,  how- 
ever, to  the  author  of  the  opinion  that  if  possession  were  taken 
under  a  void  sale,  then  the  purchaser  might  assert  title  in 
himself.  This  is  true,  because  occupancy  confers  a  species  of 
title  which  may  be  purchased  and  sold  and  for  the  recovery 
of  which  an  action  may  be  maintained  against  one  having  no 
better  title  (Code  Civ.  Proc,  sec.  1006;  King  v.  Qotz,  70  CaL 
240,  [11  Pac.  656] ) ;  and  possession,  when  adverse,  as  is  well 
known,  may  ripen  into  a  perfect  title.  This  accounts  for  the 
expression  in  the  opinion:  ''It  appears  that  Carlisle  never 
entered  into  possession  of  this  land  under  his  purchase,  and 
to  hold  that  under  the  circumstances  as  here  depicted  the 
interest  of  the  heirs  was  transferred  to  Carlisle  would  be  novel 
in  the  extreme;  but  we  do  not  deem  it  necessary  to  discuss 
that  question."  The  case  does  not  decide  that  in  order  to 
take  advantage  of  this  statute  of  limitations  the  purchaser 
must  enter  into  actual  possession  of  the  property.  This  would 
be  adding  something  that  the  legislature  has  not  provided. 
Of  course,  there  may  be  circumstances  where  the  question  of 
possession  would  affect  the  application  of  the  statute,  but  to 
agree  with  appellant's  contention  here  would  be  to  exclude 
unoccupied  land  altogether  from  the  operation  of  said  section 
1573  of  the  Code  of  Civil  Procedure.  We  can  find  no  warrant 
for  this  position. 

In  the  Campbell  case,  supra,  it  was  held  that  the  probate 
sale  to  one  Hewitt  was  void.  He  held  and  occupied  the  prem- 
ises for  a  few  days  and,  on  March  11,  1874,  he  conveyed  the 
land  to  one  Cross,  who  occupied  it  till  February,  1876,  when 
he  conveyed  the  whole  in  severalty  to  one  Church,  who  had 
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entered  into  possession  of  the  property  and  was  occupying  it 
at  the  time  of  the  trial.  While  Cross  was  in  possession  he 
allowed  the  widow  of  John  A.  Campbell,  deceased,  to  build 
a  house  upon  a  portion  of  the  land  and  to  occupy  it  with  her 
minor  children,  and  in  1876  Church  married  the  widow,  and 
the  children  continued  to  live  there  with  Church  and  their 
mother.  They  were  raised  and  treated  by  Church  substan- 
tially as  if  they  had  been  his  own  children,  and  he  recognized 
their  interest  in  the  property  and,  before  the  execution  of  the 
mortgage  under  which  appellants  claimed,  he  said  to  all  the 
plaintiffs  that  they  owned  one-half  of  the  property,  and  he 
told  the  mortgagee  that  the  children  owned  one-half  and  called 
his  attention  to  an  abstract  of  title  showing  that  fact,  and 
the  mortgagee  thereupon  agreed  to  take  the  mortgage  with 
the  knowledge  that,  although  it  covered  the  whole  title  to  the 
land,  yet  it  probably  would  be  good  for  only  an  undivided 
one-half.  All  the  plaintiffs  had  attained  their  majority  a  little 
more  than  three  years,  and  the  final  account  of  the  adminis- 
tration of  the  estate  of  Campbell  had  been  settled  more  than 
three  years  before  the  commencement  of  the  action.  It  was 
therefore  argued  that  the  action  was  barred  by  section  1573 
of  the  Code  of  Civil  Procedure,  but  the  supreme  court  held 
that  it  had  no  application,  since  **  plaintiffs  had  no  cause  of 
action  against  Church,  for  he  acknowledged  their  title  and  was 
holding  for  them  as  a  tenant  in  common,  and  they  could  not 
have  litigated  their  title  in  the  foreclosure  suit  because  they 
held  by  a  paramount  title  and  not  under  the  mortgagor.*' 

Neither  of  these  cases  can  be  said  to  favor  the  addition  of 
a  new  element  to  the  said  statute  or  to  manifest  a  purpose  on 
the  part  of  the  supreme  court  to  depart  from  the  plain  and 
unequivocal  language  of  the  legislative  intent. 

But  the  contention  of  appellant  in  effect  is  that  the  exec- 
utors, by  reason  of  their  failure  to  give  notice  of  the  sale,  did 
not  properly  exercise  the  power  committed  to  them  by  the  will. 
This  question,  however,  as  already  indicated,  was  determined 
by  the  court  in  a  solemn  judgment  confirming  the  sale,  and 
it  cannot  be  again  litigated  in  this  collateral  proceeding. 
There  is  no  dispute  that  the  statute  required  the  court  to  de- 
termine whether  the  sale  was  valid.  By  virtue  of  the  decree, 
whose  terms  have  already  appeared,  the  court  did  determine 
that  the  sale  was  legally  made  and  that  the  executors,  in  mak- 
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ing  the  sale,  properly  exercised  the  power  conferred  upon  them 
by  the  will  of  the  deceased.  It  cannot  be  doubted  that  the 
court  had  jurisdiction  to  render  this  decree.  The  will  had 
been  admitted  to  probate;  it  contained  a  direction  to  the 
executors  as  to  the  sale  of  the  real  property;  they  had  pro- 
ceeded to  make  a  sale  and  had  filed  in  the  court  a  proper  re- 
turn which,  after  due  notice,  came  on  for  hearing.  The  court 
found,  it  is  true,  that  no  notice  of  the  sale  was  given  by  the 
executors,  but  the  court  so  interpreted  the  will  that  no  notice 
was  required,  and  appellant  now  seeks,  more  than  thirty  years 
thereafter,  to  reverse  that  ruling.  The  only  possible  question 
of  controversy  before  the  court  was  the  proper  construction 
of  the  will,  as  to  whether  it  authorized  the  executors  to  sell 
without  notice.  The  court  determined  that  it  clothed  the  exec- 
utors with  that  power,  and  if  we  are  to  attribute  to  judgments 
their  necessary  incidents,  it  must  be  held  that  the  construction 
of  the  will  can  no  longer  be  open  to  dispute.  If  the  decree 
showed  upon  its  face  that  it  was  necessarily  invalid,  a  differ- 
ent question  might  be  presented,  but  it  cannot  be  declared, 
from  an  inspection  of  the  decree,  that  the  judgment  was  even 
erroneous — much  less  that  there  was  any  want  of  jurisdiction 
on  the  part  of  the  court.  To  reach  even  the  conclusion  that 
the  court  committed  an  error  in  confirming  the  sale,  we  must 
travel  beyond  the  decree  and  consider  the  terms  of  the  will — 
in  other  words,  a  part  of  the  evidence  upon  which  the  court 
based  its  judgment.  This  is  not  permitted  in  a  collateral  pro- 
ceeding. {Emery  v.  Kipp,  154  Cal.  83,  [129  Am.  St.  Rep. 
141,  16  Ann.  Cas.  792,  19  L.  R.  A.,  N.  S.,  983,  97  Pac.  17].) 
But  if  we  were  to  do  so  the  result  would  be,  under  well-estab- 
lished principles,  to  leave  the  judgment  undisturbed  and  un- 
affected by  this  action. 

Of  course,  **all  intendments  are  in  favor  of  the  validity  of 
judgments  of  courts  of  general  jurisdiction,  and  the  jurisdic- 
tion of  such  courts  in  rendering  a  particular  judgment  is 
conclusively  presumed  to  have  been  acquired  unless  the  record 
itself  shows  to  the  contrary.'*  {Morrissey  v.  Oray,  162  Cal. 
638,  [124  Pac.  246].) 

There  would  be  more  plausibility  in  appellant's  contention 
if  there  were  no  pretense  of  power  to  sell  conferred  by  the 
will,  and  her  claim  would  undoubtedly  possess  merit  if  such 
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power  were  prohibited  by  law,  but  no  situation  of  that  kind  is 
presented 

The  two  cases  cited  by  respondents,  Richardson  v.  Butler,  82 
Cal.  174,  [16  Am.  St.  Rep.  101,  23  Pac.  9],  and  Zilmer  v. 
Qerichten,  111  Cal.  73,  [43  Pac.  408],  affirm  the  principle  that 
is  applicable  here  to  the  said  judgment  of  confirmation.  In 
the  former,  the  action  being  to  quiet  title,  one  of  the  conten- 
tions was  that  notice  of  the  probate  sale  was  not  posted  as 
required  by  law,  but  the  supreme  court,  through  Mr.  Justice 
MeFarland,  said:  **The  probate  court,  in  its  order  confirm- 
ing the  sale,  declared  that  the  notice  was  posted  in  three  public 
places.  Respondent  introduced  evidence  against  the  objec- 
tion of  appellants,  with  intent  to  show  that  one  of  the  places 
was  not  a  public  place  within  the  meaning  of  the  code.  But 
surely  the  court,  having  jurisdiction  of  the  proceeding,  could, 
within  that  jurisdiction,  find  the  fact  that  the  place  was  a 
public  place;  and  such  finding  cannot  be  attacked  collater- 
ally.*' Furthermore,  we  may  adopt,  as  peculiarly  appropriate 
in  this  case,  the  following  language  of  the  court:  **It  may  be 
remarked  that  there  is  no  pretense  that  the  sale  under  which 
appellants  claim  was  in  fact  fraudulent,  or  without  adequate 
consideration,  or  in  any  way  unfair.  To  the  objections  made 
to  it  may  well  be  applied  that  often  abused  word  *  technical'; 
and  we  do  not  think  they  are  sufficient  to  overturn,  for  want 
of  jurisdiction,  the  solemn  judgment  of  a  court,  or  to  destroy 
a  title  to  realty  honestly  acquired." 

In  the  Zilmer  case,  supra,  it  is  said  that  ''Conceding,  how- 
ever, that  the  proceeding  for  confirmation  of  the  sale  was 
irregular  as  claimed,  and  that  notice  of  the  sale  was  not  pub- 
lished for  the  time  required  by  the  order  of  the  court,  yet 
these  irregularities  or  errors  in  the  exercise  of  unquestionable 
jurisdiction  would  not  invalidate  the  sale  nor  the  adminis- 
trator's deed  to  the  extent  of  making  them  vulnerable  to  the 
collateral  attack  made  upon  them  in  the  court  below.  Juris- 
diction existing,  any  order  or  judgment  is  conclusive  in  respect 
to  its  own  validity  in  a  dispute  concerning  any  right  or  title 
derived  through  it  or  anything  done  by  virtue  of  its  author- 
ity." 

The  vice  of  appellant's  argument,  let  it  be  repeated,  is  in  the 
assumption  that  the  court  confirmed  the  sale  in  the  face  of  an 
affirmative  showing  that  the  notice  required  by  tiie  statute  was 
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not  given,  whereas  the  truth  is,  the  court  determined  that, 
under  the  provisions  of  the  will,  no  notice  was  required,  and 
thus  was  effect  given  to  the  intent  of  the  testator  as  found  by 
the  court.  This  judicial  construction  of  the  will  is  as  effective 
now  as  it  would  be  if  it  had  been  made  in  a  decree  of  distribu- 
tion instead  of  an  order  confirming  the  probate  sale. 

In  the  cases  cited  by  appellant  there  was  either  a  direct 
attack  upon  the  judgment  or  else  it  appeared  that  the  court 
had  no  jurisdiction  either  of  the  person  or  of  the  subject 
matter,  and  hence  the  judgment  was  void. 

In  Townsend  v.  Tallant,  33  Cal.  45,  [91  Am.  Dec.  617],  the 
order  to  show  cause  why  the  sale  should  not  be  made  was  not 
published  four  weeks  as  required  by  the  statute;  the  statute 
indubitably  required  such  publication,  and  the  probate  court, 
in  its  order  confirming  the  sale,  expressly  found  that  the  order 
to  show  cause  had  been  duly  advertised  for  three  weeks.  It 
was  held  that  the  order  confirming  the  sale  was  without  juris- 
diction and  could  be  collaterally  attacked.  The  court  said, 
through  Mr.  Justice  Shafter:  "The  sale  being  void,  there  was 
no  subject  matter  upon  which  the  order  of  confirmation  could 
act.  If  the  court  had  no  jurisdiction  to  order  the  sale  it  had 
none  to  confirm  it.  Where  there  is  no  power  to  render  a  judg- 
ment or  to  make  an  order,  there  can  be  none  to  confirm  or 
execute  it;  or  none,  at  least,  without  the  help  of  legislation." 
The  order  to  show  cause  is  the  process  in  this  probate  pro- 
ceeding, and  it  is  manifest  that  a  compliance  with  the  mandate 
of  the  statute  as  to  its  service  is  as  indispensable  to  the  juris- 
diction of  the  court  as  an  obedience  to  the  requirement  of  the 
law  as  to  jurisdiction  of  the  person  where  reliance  is  had  upon 
the  publication  of  summons  in  an  ordinary  action. 

So  in  Smith  v.  Olmstead,  88  Cal.  582,  [22  Am.  St.  Rep.  336, 
12  L.  R.  A.  46,  26  Pac.  521] ,  there  was  a  sale  under  a  power 
conferred  by  the  will  of  one  Z.  B.  Smith,  deceased,  but  it  was 
properly  held  that  the  sale  did  not  transfer  an  interest  upon 
which  the  will  did  not  operate;  that  the  pretermitted  child 
succeeded  "immediately  by  operation  of  law  to  the  same  por- 
tion of  the  testator's  real  property  as  if  no  will  had  been 
made;  that  as  to  such  portion  the  testator  is  to  be  regarded 
as  dying  intestate,  and  its  succession  is  directed  by  law,  and 
not  by  the  will.  And  as  a  necessary  legal  consequence  of  this 
coptention,  it  would  follow  that  every  provision  in  the  will 
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directly  or  indirectly  attempting  to  dispose  of  such  portion  of 
the  estate,  except  for  the  dischar^  of  the  decedent's  debts,  or 
other  charges  accruing  in  due  course  of  administration,  is  in- 
operative as  against  such  child."  The  court  concluded  that 
"the  order  of  confirmation  imparted  no  validity  to  the  sale 
in  this  case;  it  only  adjudicated  that  the  power  contained 
in  the  will  had  been  followed  and  that  the  sale  was  for  a  fair 
price."  If  we  accept  this  as  a  correct  statement  of  the  eflfect 
of  the  order  of  confirmation,  it  is  manifest  that  it  sets  at  rest 
the  disputed  point  here,  as  the  vital  question  is  whether  the 
**power  contained  in  the  will  has  been  followed." 

Again,  it  would  seem  that  the  manner  in  which  the  power  of 
sale  shall  be  exercised,  in  other  words,  the  mode  of  procedure 
for  the  execution  of  the  authority  conferred  on  the  executors, 
should  be  determined  by  the  provisions  of  the  statute  in  force 
at  the  time  of  the  sale  rather  than  by  the  law  as  it  existed 
at  the  time  of  the  death  of  the  testator.  The  position  of  ap- 
pellant is  that  at  the  time  of  the  death  of  Hamilton  the  title 
to  the  real  property  vested  in  his  devisees,  subject  only  to  such 
conditions  of  administration  as  the  statute  imposed  at  that 
time,  and  that  the  legislature  could  not  enlarge  those  condi- 
tions or  divest  or  impair  the  title  of  said  devisees  by  subse- 
quent legislation.  The  theory  is  sound,  but  it  is  believed  that 
it  has  no  application  to  the  situation  here.  In  brief,  whether, 
technically  speaking,  there  was  or  not  an  equitable  conver- 
sion of  the  real  into  personal  property  at  the  time  of  the  death 
of  the  testator,  it  is  at  least  true  that  the  devisees  took  the 
real  estate  subject  to  the  power  of  sale  vested  in  the  executors, 
and  the  amendment  of  the  statute  left  this  interest  unafi^ected, 
but  dispensed  with  the  necessity  for  giving  notice  of  the  sale, 
thereby  simply  changing  the  form  of  procedure  for  the  en- 
forcement of  a  right  or  the  exercise  of  a  power  that  was 
created  by  the  will.  The  law,  as  it  existed  at  the  time  of  the 
sale,  provided  that  **When  property  is  directed  by  the  will 
to  be  sold,  or  authority  is  given  in  the  will  to  sell  property, 
the  executor  may  sell  any  property  of  the  estate  without  order 
of  the  court,  and  at  either  public  or  private  sale,  and  with  or 
without  notice,  as  the  executor  may  determine;  but  the  exec- 
utor must  make  return  of  such  sales,  as  in  other  cases;  and 
if  directions  are  given  in  the  will  as  to  the  mode  of  selling, 
or  the  particular  property  to  be  sold,  such  directions  must  be 
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observed.  In  either  case  no  title  passes  unless  the  sale  be  con- 
firmed by  the  court." 

The  case  in  principle  is  not  unlike  Murphy  v.  Farmers*  etc. 
Bank,  131  Cal.  115,  [63  Pac.  368,  731],  where  it  was  held  that 
"A  subsequent  statute  permitting  a  mortgage  of  the  unad- 
ministered  estate  to  pay  the  debts,  passed  after  the  death, 
does  not  create  a  new  burden,  nor  interfere  with  the  vested 
rights  of  the  heirs,  but  provides  merely  for  a  change  in  the 
form  of  the  burden,  which  is  within  the  power  of  the  legislar 
ture." 

The  cases  cited  by  appellant,  as  pointed  out  by  respondents, 
relate  to  statutes  which  increased  the  instances  in  which  the 
power  of  sale  might  be  exercised  or  enlarged  the  powers  of 
the  executor  conferred  by  the  will.  An  example  is  afforded 
in  the  leading  case  of  Brenham  v.  Story,  39  Cal.  179.  At  the 
time  of  the  death  of  the  intestate  in  that  case  the  law  allowed 
the  sale  of  the  real  property  of  an  estate  only  for  the  pur- 
pose of  paying  the  debts  of  the  deceased,  for  the  support  of 
the  family  or  for  the  expenses  of  administration.  While  the 
estate  was  being  administered  the  legislature  passed  a  special 
act  authorizing  the  administrator,  at  his  discretion,  to  sell  any 
portion  of  the  real  estate  of  the  deceased  held  or  owned  by 
him  at  the  time  of  his  death  as  in  the  judgment  of  the  adminis- 
trator would  best  promote  the  interest  of  those  entitled  to  the 
estate.  A  sale  under  this  act  was  held  to  be  invalid,  for  the 
obvious  reason  that  it  impaired  the  vested  rights  of  the  heirs. 
The  court  said:  **Upon  the  death  of  the  ancestor  the  heir  be- 
comes vested  at  once  with  the  full  property  subject  to  the 
liens  we  have  mentioned;  and  subject  to  these  liens  and  the 
temporary  right  of  possession  of  the  administrator,  he  may 
at  once  sell  and  dispose  of  the  property,  and  has  the  same  right 
to  judge  for  himself  of  the  relative  advantages  of  selling  or 
holding  that  any  other  owner  has.  His  estate  is  indefeasible, 
except  in  satisfaction  of  these  prior  liens,  and  the  legislature 
has  no  more  right  to  order  a  sale  of  his  vested  interest  in  his 
inheritance,  because  it  will  be,  in  the  estimation  of  the  admin- 
istrator and  the  probate  judge,  for  his  advantage,  than  it  has 
to  direct  the  sale  of  the  property  of  any  other  person  acquired 
in  any  other  way." 

But,  conceding  that  the  sale  must  be  tested  by  tb^  law  of 
procedure  as  it  existed  at  the  time  of  the  death  of  Hamilton. 
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still,  under  a  reasonable  construction  of  the  power  of  sale  con- 
ferred by  the  will,  it  cannot  be  held  that  the  sale  was  invalid. 
The  act,  as  it  was  in  1872,  provided,  as  we  have  already  seen, 
that  the  executor  was  bound  to  give  notice  of  the  sale  '' unless 
there  are  special  directions  given  in  the  will,  in  which  case  he 
shall  be  governed  by  such  directions."  While  there  are  no 
specific  directions  as  to  whether  the  sale  shall  be  with  or  with- 
out notice,  it  is  fairly  inferable  that  the  testator  intended  to 
leave  this  for  the  executors  to  determine.  He  expressed  his 
desire  that  his  executors,  ''within  a  reasonable  time  and  when 
they  think  it  advisable  to  do  so,"  sell  the  property.  The  dis- 
cretion to  sell  when  they  should  consider  it  advisable  plainly 
implies  an  option  to  sell  without  the  delay  that  would  be  caused 
by  giving  notice.  As  to  this,  the  case  of  Larco  v.  Casanetiava, 
dO  Cal.  560,  is  somewhat  instructive.  The  land  in  controversy 
there  was  sold  under  a  power  conferred  by  the  will  as  follows : 
**I  hereby  appoint  my  brother,  Francisco  Casaneuava,  my 
executor  of  this  my  last  will,  with  power  to  sell,  dispose  of 
and  convey  all  my  said  property,  both  real  and  personal,  for 
the  benefit  of  my  said  sister,  without  obtaining  any  order  of 
any  court  therefor."  The  law  then,  as  far  as  notice  of  the 
sale  is  concerned,  was  the  same  as  in  1872  and  there  was  no 
more  explicit  direction  in  said  will  as  to  the  manner  of  sale 
than  in  the  case  at  bar.  It  was  held,  however,  that  the  sale 
was  valid  without  regard  to  a  compliance  with  the  provisions 
of  the  statute,  the  court  saying:  **The  language  is  broad  and 
general,  and  clearly  shows  that  the  intent  of  the  testator  was 
to  withdraw  his  estate  from  the  operation  of  the  probate  act 
and  vest  in  his  executor  full  power  to  convert  in  his  own  way 
the  estate  into  cash  for  the  benefit  of  his  sister."  The  specific 
point  that  the  sale  was  made  without  notice  does  not  appear 
to  have  been  urged,  but  the  record  shows  that  an  objection 
was  made  to  the  sale  on  the  ground  that  there  was  not  shown 
**a  compliance  with  the  law  in  any  respect  as  to  sales  by 
executors,"  and  therefore  the  deed  was  void.  The  logic  of 
the  decision,  though,  necessarily  involves  the  proposition  that, 
ander  such  donation  of  power  to  the  executor,  he  is  not  re- 
quired to  give  any  notice  of  the  sale.  The  language  of  the 
power  here  is  somewhat  different,  but  it  seems  equally  potent 
to  clothe  the  executors  with  authority  to  sell  the  real  estate 
at  their  discretion. 
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It  may  be  said,  finally,  that  there  is  respectable  authority 
for  holding  that  the  want  of  notice  of  the  sale  is  not  jurisdic- 
tional, and  does  not  invalidate  the  order  of  confirmation.  In 
Blackman  v.  MidhaU,  19  S.  D.  534,  [104  N.  W.  250],  the  su- 
preme  court  of  South  Dakota  held  that  **The  failure  to  publish 
notice  for  the  required  time  did  not  render  the  proceedings 
void,  but  only  irregular,  and  this  irregularity  does  not  aflfect 
the  validity  of  the  sale  in  this  collateral  proceeding.'* 

In  McNair  v.  Hunt,  i  Mo.  309,  the  supreme  court  of  Missouri 
declared  that,  although  the  law  required  notice  of  the  sale  to 
be  given,  yet,  in  the  absence  of  notice,  the  sale  was  merely 
voidable  and  could  not  be  questioned  in  a  collateral  suit. 

In  Matheson's  Heirs  v.  Hearin,  29  Ala.  210,  the  court  de- 
clared that  a  certain  sale  mad<e  by  the  administrator  under  a 
** purported  order  of  the  orphan  court  was  a  judicial  sale; 
and  that,  although  there  may  be  irregularities  in  it,  such  as 
the  omission  of  the  administrator  to  give  the  notice  of  it  di- 
rected by  law,  it  is  not  void,  and  cannot  be  collaterally  im- 
peached for  such  irregularities." 

In  Burris  v.  Kennedy,  108  Cal.  831,  [41  Pac.  458],  it  is  held 
that,  under  the  statute,  the  filing  of  a  petition  for  an  order  of 
sale  and  the  giving  of  notice  of  the  hearing  of  the  petition  are 
jurisdictional  and  essential  to  the  power  of  the  court  to  order 
the  sale,  but  if  the  court  has  thus  acquired  jurisdiction,  errors 
afterward  in  the  exercise  of  it,  however  gross,  will  not  render 
the  decree  invalid,  and  that  if  the  court  erred  in  ordering  a 
private  sale  instead  of  a  public  sale,  as  it  ought  to  have  done, 
this  was  mere  error  and  did  not  affect  the  validity  of  the  sale. 
Here,  as  we  have  seen,  no  order  for  the  sale  was  required,  and 
the  foregoing  case  would  seem  to  be  authority  for  the  position 
that  the  fact  of  the  sale  being  private,  that  is,  without  notice,  is 
not  jurisdictional.  There  is,  of  course,  a  distinction  between 
this  circumstance  and  the  service  of  the  order  to  show  cause 
why  an  order  of  sale  should  not  be  made.  The  latter  is  with- 
out doubt  a  jurisdictional  matter. 

For  further  discussion  of  the  question  of  jurisdictional  de- 
fects reference  may  be  had  to  the  following  cases :  Dennis  v. 
Winter,  63  Cal.  16;  Richardson  v.  Butler,  82  Cal.  174,  [16  Am. 
St.  Rep.  101,  23  Pac.  9] ;  Smith  v.  BiscaUus,  83  Cal.  344,  S59, 
[21  Pac.  15,  23  Pac.  314] ;  Zilmer  v.  Qerichten,  111  Cal.  73, 
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[43  Pac.  408] ;  Ions  v.  Harbison,  112  Cal.  260,  [44  Pac.  572] ; 
Matter  of  Devincemi,  119  Cal.  498,  [51  Pac.  845]. 

It  is  believed  that  no  substantial  reason  has  been  or  can  be 
advanced  why  a  court  of  equity  should  disturb  these  titles  that 
have  been  unquestioned  for  so  many  years^  and  the  judgment 
is  therefore  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  hy 
the  supreme  court  on  August  14,  1912. 


[Civ.  No.  1042.    First  Appellate  District—Jane  15,  191S.] 

MARY  C.  BAGLEY,  Appellant,  v.  JESSE  W.  LILIENTHAL 

et  al.,  Respondents. 

Jndgment  affirmed  on  the  authority  of  Bagley  ▼.  Bloom,  ante,  p.  S5S. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  of  the 
court  in  Bagley  v.  Bloom,  ante,  p.  255. 

John  Hubert  Mee,  for  Appellant 

Olney,  Pringle  &  Mannon,  for  Respondents. 

BURNETT,  J. — This  case  involves  the  same  questions  as 
Bagley  v.  Bloom  et  al.  (No.  1041),  ante,  p.  255,  [125  Pac.  931], 
and  for  the  reasons  stated  in  the  opinion  this  day  filed  therein, 
the  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  14,  1912, 

10  Cal.  App.— It 


Digitized  by 


Google 


274  Bagley  v.  Devlin.  [19  Gal.  App. 


[Civ.  No.  1025.    Pirat  Appellate  IMatrict.— June  15,  1912.] 

THOMAS  B.  BAILLEY,  Respond€nt,  v.  ALL  PERSONS, 
etc.,  Defendants;  MARY  C.  BAGLEY,  Appellant. 

Judgment  affirmed  on  the  authoritj  of  Bagley  ▼.  Bloom,  ante,  p.  255. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  of  the 
court  in  Bagley  v.  Bloom,  ante,  p.  255. 

John  Hubert  Mee,  for  Appellant. 

P.  O'Callaghan,  and  George  A.  Connolly,  for  Respondent. 

BURNETT,  J. — The  questions  involved  herein  are  the  same 
as  those  in  the  case  of  Bagley  v.  Bloom  et  at.  (No.  1041),  ante, 
p.  255,  [125  Pac.  931],  decided  this  day,  and,  for  the  reasons 
stated  in  the  opinion  filed  therein,  the  judgment  is  afSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  14,  1912. 


[Civ.  No.  1043.    First  Appellate  District.— June  15,  1912.1 

MARY  C.  BAGLEY,  Appellant,  v.  FRANK  J.  DEVLIN, 

Respondent. 

Judgment  affirmed  on  the  authority  of  Bagley  v.  Bloom,  ante,  p.  255. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 
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The  facts  are  similar  to  those  stated  in  the  opinion  of  the 
court  in  Bagley  y.  Bloom,  ante,  p.  255. 

John  Habert  Mee,  for  Appellant. 

Robert  T.  Devlin,  and  George  Clark,  for  Respondent. 

BURNETT,  J. — Respondent  relies  upon  adverse  possession, 
in  addition  to  the  defenses  presented  in  the  case  of  Bagley  v. 
Bloom  et  al.  (No.  1041),  ante,  p.  255,  [125  Pac.  931],  but  it 
is  unnecessary  to  give  the  question  specific  attention.  For 
the  reasons  stated  in  the  opinion  filed  this  day  in  Bagley  y. 
Bloom  et  at.,  supra,  the  judgment  is  afiSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  14,  1912. 


[Civ.  No.  1023.    First  Appellate  DiBtrict.— June  15,  1912.] 

CHARLES  RULAND,  Respondent,  v.  ALL  PERSONS,  etc, 
Defendants;  MARY  C.  BAGLEY,  Appellant. 

Judgment  affirmed  on  the  authority  of  Bagley  v.  Bloom,  ante,  p.  255. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  of  the 
court  in  Bagley  v.  Bloom,  ante,  p.  255. 

John  Hubert  Mee,  for  Appellant. 

McNair  &  Stokes,  for  Respondent, 


Digitized  by 


Google 


276  Flemino  v.  Shat.  [19  Cal.  App. 

BURNETT,  J. — This  case  also  involves  the  same  questions 
as  those  decided  in  Bagley  v.  Bloom  ei  aL,  ante,  p.  255,  [125 
Pac.  9S1],  and  for  the  reasons  stated  in  the  opinion  therein 
filed,  the  judgment  is  afSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  bj 
the  supreme  court  on  August  14,  1912. 


[CiT.  No.  1005.    First  Appellate  Distriet.^Jniie  17,  1912.] 

J.  T.  FLEMING,  Appellant,  v.  PRANK  SHAY,  as  Adminis- 
trator of  the  Estate  of  WILLIAM  HALE,  Deceased,  Re- 
spondent. 

Action  to  Envoici  Trust — ^Dxlat  in  BsiNomo  Suit— Quistion  Of 
Laches  ob  Injuby— Distinotion  in  Bulbs— Disavowal  ob  Con- 
tinuous AcKNOWUEDGMSNT  OF  Tbust. — Althoagh  it  is  a  settled  rule 
that  when  for  a  great  length  of  time  a  trustee  acta  toward  trust 
property  as  if  it  were  his  own,  with  knowledge  of  the  benefieiary, 
who  makes  no  assertion  of  his  own  conflicting  claim,  or  when  it 
appears  that  the  long  delay  of  the  beneficiary  in  asserting  his  right 
works  a  substantial  prejudice  to  the  trustee  or  to  third  persons, 
equity  in  such  case,  acting  independently  of  the  statute  of  limitationsi 
will  refuse  to  grant  relief  on  the  ground  that  the  cestui  que  tnut 
has  been  guilty  of  laches,  yet  this  rule  does  not  apply  when  the 
beneficiary  is  not  guilty  of  laches  in  the  enforcement  of  a  trust 
against  the  estate  of  the  deceased  trustee,  and  it  is  not  injured  by 
the  delay,  but  the  trust  was  continuously  acknowledged  by  the 
trustee  up  to  the  time  of  his  death,  who  stated  that  the  trust  fund 
was  producing  a  good  profit  and  woxJd  be  paid  over  on  demand  at 
any  time. 

Id. — Delay  in  Bbinoing  Suit  Excused. — When  it  appears  positively  that 
the  defendant  has  continuously  recognized  the  plaintiff's  right,  aod 
was  acting  in  good  faith  as  a  trustee  for  his  benefit,  delay  on  the 
part  of  the  plaintiff  in  bringing  suit  will  be  excused.  The  con- 
tinued acknowledgment  by  the  trustee  of  plaintiff's  right  is  gen- 
erally sufficient  to  account  for  delay  in  bringing  suit  to  enforce  it. 

Id. — Sufficient  Claim  Against  Estate,  and  Sufficient  Complaint 
Afteb    Rejection — Ereoneous     Judgment — IUvlusal. — Where    a 
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•nffieiant  elaim  was  presented  bj  plaintiff  against  the  estate  of  the 
deceased  trustee  for  the  amount  of  the  trust  fund,  and  was  rejected, 
and  a  sufficient  cause  of  action  to  enforce  the  same  was  set  forth 
in  an  amended  eomplaint,  which  reveals  nothing  inconsistent  with  the 
acknowledgment  of  the  trust  and  shows  no  laches  on  the  part  of 
the  plaintiff,  the  court  erred  in  sustaining  a  demurrer  thereto  and 
entering  judgment  for  the  defendant,  and  it  must  be  reversed  with 
directions  to  overrule  the  demurrer, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  J.  Hankins,  and  H.  J.  Hankins,  for  Appellant 

Frank  W.  Shay,  for  Bespondent 

KEBBIGAN,  J. — This  is  an  appeal  from  a  judgment  en- 
tered upon  an  order  sustaining  a  demurrer  to  an  amended 
complaint. 

Substantially  and  so  far  as  material  the  allegations  of  the 
amended  complaint  are  as  follows :  That  prior  to  the  year  1895 
the  plaintiff  had  intrusted  to  William  Hale  for  the  purpose  of 
investment  various  sums  of  money,  which  it  was  agreed  should 
be  held  by  William  Hale  in  trust,  and  the  profits  divided 
equally  between  them;  that  in  said  year  an  accounting  was 
had,  and  upon  such  accounting  it  was  agreed  and  determined 
that  Hale  at  that  time  had  in  his  hands,  in  trust  for  the  use 
and  benefit  of  plaintiff,  the  sum  of  $5,000,  and  that  it  was 
further  agreed  that  this  sum  should  remain  in  the  hands  of 
Hale,  to  be  reinvested  under  the  same  conditions  and  trust  as 
before,  to  wit.  Hale  to  retain  in  trust  for  the  benefit  of  plain- 
tiff the  $5,000  and  one-half  of  all  the  profits  arising  out  of 
or  on  account  of  said  fund.  **That  from  time  to  time  since 
the  said  year  of  1895  up  to  the  time  of  the  death  of  said 
William  Hale,  said  William  Hale,  deceased,  as  trustee,  ac- 
knowledged and  stated  to  the  said  plaintiff  that  the  said 
$5,000.00  held  in  trust  by  the  said  William  Hale,  deceased, 
for  the  use  and  benefit  of  said  plaintiff,  was  invested  in  and 
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used  for  varioaa  purchases  of  real  property;  that  said 
$5,000.00  was  producing  good  returns,  and  that  the  said  trust 
fund  of  $5,000.00  and  the  one-half  of  all  the  profits  accruing 
from  the  investments  of  said  $5,000.00  would  be  paid  over  to 
the  plaintiff  herein  whenever  he,  the  said  plaintiff,  so  de- 
manded, but  that  it  would  be  to  the  benefit  of  the  said  plain- 
tiff if  he,  the  said  plaintiff,  would  allow  the  said  money  to 
remain  in  trust  with  the  said  William  Hale,  deceased,  and  to 
be  used  by  said  William  Hale,  deceased,  and  invested  as  afore- 
said." 

That  by  reason  of  the  request  of  Hale  plaintiff  allowed  the 
trust  fund  to  remain  in  the  latter 's  hands  for  the  purpose 
just  set  forth.  That  Hale  never  repudiated  said  trust  and  no 
demand  was  ever  made  on  him  by  plaintiff  for  an  accounting, 
and  that  the  trust  fund  was  in  his  hands  at  the  time  of  his 
death  in  the  year  1908. 

That  the  fund  was  so  commingled  with  the  moneys  and  prop- 
erty of  Hale  as  to  make  it  impossible  for  plaintiff  to  trace  the 
fund.  That  plaintiff  presented  a  claim  against  the  estate  of 
Hale,  which  was  rejected.  Thereupon  the  present  action  was 
brought. 

A  demurrer  to  the  amended  complaint  was  sustained,  and 
upon  the  plaintiff  refusing  to  further  amend,  judgment  was 
entered  against  him,  from  which  this  appeal  is  taken. 

The  demurrer  was  based  upon  several  grounds,  but  the  only 
one  relied  on  here  by  the  respondent  presents  the  question  of 
whether  or  not  the  plaintiff  was  guilty  of  laches. 

When  for  a  great  length  of  time  a  trustee  acts  toward  trust 
property  as  if  it  were  his  own,  with  knowledge  of  the  bene- 
ficiary, who  makes  no  assertion  of  his  own  conflicting  claim, 
or  when  it  appears  that  the  long  delay  of  the  beneficiary  in 
asserting  his  rights  works  a  substantial  prejudice  to  the  trus- 
tee or  to  third  persons,  and  the  delay  is  unaccounted  for, 
equity,  acting  independently  of  the  statute  of  limitations,  will 
refuse  to  grant  relief  on  the  ground  that  the  cestui  que  trust 
has  been  guilty  of  laches.  (16  Cyc.  158,  167,  174;  Kleinclaus 
V.  Dutard,  147  Cal.  245,  [81  Pac.  516] ;  18  Am.  &  Eng.  Ency. 
of  Law,  99  et  seq.) 

In  the  present  case  it  does  not  appear  that  the  trustee's  es- 
tate has  been  injured  by  the  delay  (unless  it  be  by  his  super- 
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veiling  death) ;  nor  does  it  appear  that  the  trustee,  with  the 
knowledge  of  the  plaintiff,  or  at  all,  handled  or  dealt  with  the 
funds  in  any  way  hostile  to  the  claim  of  plaintiff;  nor  was  the 
delay  unexplained,  for  plaintiff  alleges  that  the  deceased  never 
disavowed  the  trust,  and  from  time  to  time  up  to  his  death 
acknowledged  the  same,  and  stated  that  the  fund  was  produc- 
ing a  good  profit,  and  that  the  whole  sum  due  would  be  paid 
over  on  demand  at  any  time.  {Hovey  v.  Bradbury,  112  Cal. 
620,  [44  Pac.  1077] ;  16  Cyc.  174;  Cooney  v.  Olynn,  157  Cal. 
583,  589,  [108  Pac.  506] ;  18  Am.  &  Eng.  Ency.  of  Law,  111.) 
The  last  authority  cited  lays  down  the  rule  in  this  regard  in 
the  following  language :  "When  positive  evidence  exists,  which 
proves  that  the  defendant  has  all  along  recognized  the  plain- 
tiff's right,  delay  on  the  part  of  plaintiff  in  bringing  the  suit 
will  be  excused." 

**The  continued  acknowledgment,'*  reads  16  Cyc.  174,  '*by 
the  defendant  of  plaintiff's  right  is  generally  sufficient  to 
account  for  delay  by  plaintiff  in  bringing  suit  to  enforce  it." 

In  the  case  of  Peebles  v.  Beading,  8  Serg.  &  B.  (Pa.)  484. 
494,  it  was  held  that  fourteen  years  would  not  be  a  reasonable 
time  to  enforce  a  trust,  unless  the  trust  was  kept  up  by  declara- 
tions from  time  to  time. 

A  similar  declaration  to  the  one  here  was  considered  in  the 
case  of  Kleinclaus  v.  Dutard,  147  Cal.  245,  [81  Pac.  516] ; 
but  there  it  appeared  that  Dutard  for  thirty-five  years  had 
"dealt  with  all  the  property  acquired  as  absolutely  his  own. 
He  carried  on  a  produce  and  commission  business  in  his  own 
name.  He  invested  and  reinvested  the  profits  thereof  in  his 
own  name  in  all  kinds  of  property,  in  several  different  states, 
accumulating  a  great  fortune.  He  never  recognized  any  other 
person  as  having  any  interest  therein."  For  those  and  other 
reasons  stated  in  the  opinion,  the  court  said  that  the  complaint, 
taken  as  a  whole,  presented  a  case  **  where  every  act  of  the 
alleged  trustee  was  openly  and  notoriously  hostile  to  the  claim 
of  plaintiff";  that  consequently  no  such  relation  between  the 
parties  was  evidenced  by  the  complaint  as  justified  the  plain- 
tiff in  disregarding  those  acts  and  relying  upon  any  declara- 
tion of  Dutard. 

The  complaint  in  the  present  case  reveals  nothing  incon- 
sistent with  the  alleged  acknowledgment  of  the  trust.    We 


Digitized  by 


Google 


280  People  v.  Schenonb.  [19  Cal.  App. 

think  the  complaint  does  not  show  laches  on  the  part  of  the 
plaintiff. 

The  judgment  is  therefore  reversed,  and  the  trial  court  is 
directed  to  overrule  the  demurrer  to  the  amended  complaint. 

LennoUi  P.  J.,  and  Hally  J.,  concurred. 


[Grim.  No.  180.    Third  AppeHata  Distriet.— .Tune  17,  1012.] 

THE   PEOPLE,   Respondent,   v.   MANUEL    SCHENONB, 

Appellant. 

Criminal  Law — Gband  Labcent — Distinction  prom  Obtaining  Monkt 
BT  Falsi  Pretenses — Proper  Instructions — Possession  and 
TiTLB. — In  a  prosecution  for  grand  larceny,  where  the  defendant 
claimed  that  the  offense  was  that  of  obtaining  money  bj  false  pre- 
tenses, the  court  properly  instructed  the  jury  that:  ''The  distinction 
which  the  law  makes  between  larceny  and  obtaining  money  by  false 
pretenses  turns  on  the  question  of  title.  If,  when  the  taking  is  con- 
summated by  the  use  of  trick,  artifice  or  device,  the  complaining 
witness,  being  deceived  by  the  acts  or  representations  of  the  de- 
fendant, parts  not  only  with  the  possession  but  also  with  the  title  to 
his  property,  the  offense  is  that  of  obtaining  money  by  false  pre- 
tenses; but  if  the  complaining  witness  only  parted  with  the  posses- 
sion of  his  property,  and  not  with  the  title,  the  offense  is  larceny." 

Id. — Burden  of  Proof  as  to  Offej^se  Charged — Acquittal. — The  court 
also  properly  instructed  the  jury  that,  "The  burden  is  upon  the 
prosecution  in  this  case  to  prove  the  offense  charged,  and  if  the  prose- 
cution fails  to  prove  the  crime  of  larceny,  even  though  the  evidence 
may  tend  to  prove  some  other  offense,  you  must  find  the  defendant 
not  guilty."* 

Id. — Correctness  of  Instructions  Given — Requests  Properly  Re- 
fused.— ^It  is  held  that  the  jury  were  fully  and  correctly  instructed 
upon  every  phase  of  the  case  necessary  for  their  enlightenment,  and 
that  no  error  was  committed  in  refusing  certain  instructions  pro- 
posed by  the  defendant. 

lb. — Verdict  of  Conviction  of  Grand  Larceny  Supported  by  Evidence. 
It  is  held  that  the  verdict  of  conviction  of  the  crime  of  grand  lar- 
ceny by  the  defendant  finds  sufficient  support  in  the  evidence,  and 
that  it  was  a  reasonable  inference  from  all  the  facts,  as  implied 
in  the  Terdiety  that  the  complaining  witness  did  not  intend,  at  the 
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time  of  the  transaction ,  to  vest  in  the  defendant  the  title  to  the 
money  in  question,  and  that  it  was  the  defendant's  purpose  at  all 
times  to  obtain  the  possession  of  the  money  by  trick  and  device, 
and  afterward  to  appropriate  it  to  his  own  nse. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial 
C.  W.  Norton,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Webster  &  Webster,  and  S.  N.  Blewett,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  Deputy 
Attorney  General,  for  Respondent 

BURNETT,  J.— The  defendant,  having  been  convicted  of 
grand  larceny,  appeals  from  the  judgment  and  the  order 
denying  his  motion  for  a  new  trial. 

The  principal  contentions  of  appellant  are  that  the  court 
erred  in  the  matter  of  instructions  and  that  the  defendant 
was  entitled  to  an  acquittal,  for  the  reason  that  the  offense, 
if  any,  was  that  of  obtaining  money  by  false  pretenses  instead 
of  grand  larceny. 

Appellant  concedes  that  "It  would  be  very  difficult  for  us 
to  point  out  the  specific  particulars  wherein  the  instructions 
prejudice  the  substantial  rights  of  the  defendant."  As  might 
be  expected  from  this  statement,  we  find  no  less  difficulty  in 
the  premises.  The  point  to  which  special  attention  is  directed, 
that  is,  the  importance  of  instructing  the  jury  clearly  in  refer- 
ence to  the  distinction  between  these  two  different  offenses 
received  due  consideration  from  the  court.  For  instance,  it 
was  declared:  **The  distinction  which  the  law  makes  between 
larceny  and  obtaining  money  by  false  pretenses  turns  on  the 
question  of  title.  If,  when  the  taking  is  consummated  by  the 
use  of  trick,  artifice  or  device,  the  complaining  witness,  being 
deceived  by  the  acts  or  representations  of  the  defendant,  parts 
not  only  with  the  possession,  but  also  with  the  title  to  his 
property,  the  offense  is  that  of  obtaining  property  by  false 
pretenses;  but  if  the  complaining  witness  only  parted,  and 
intended  only  to  part,  with  the  possession  of  his  property,  and 
not  with  the  title,  the  offense  is  larceny."    This  proposition 
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was  somewhat  elaborated  in  other  instructioDS,  and  the  jury 
were  expressly  charged  that  **The  burden  is  upon  the  prose- 
cution in  this  case  to  prove  the  offense  charged,  and  if  the 
prosecution  fails  to  prove  that  the  defendant  committed  the 
crime  of  larceny,  even  though  the  evidence  may  tend  to  prove 
some  other  offense,  you  must  find  the  defendant  not  guilty, 
and  if  you  believe  from  the  evidence  that  at  the  time  the  com- 
plaining witness,  G.  Saloni,  parted  with  the  possession  of  the 
$137,  he  also  at  the  same  time  parted  with  the  title  to  the 
same,  although  the  same  was  induced  by  fraud,  misrepresenta- 
tion or  artifice  on  the  part  of  the  defendant,  nevertheless  I 
instruct  you  to  acquit  the  defendant/*  Indeed,  the  jury  were 
fully  and  correctly  instructed  upon  every  phase  of  the  case 
necessary  for  their  enlightenment,  and  no  error  was  committed 
in  refusing  certain  instructions  proposed  by  the  defendant. 

It  is  equally  clear  that  the  verdict  finds  support  in  the  evi- 
dence. It  was  a  reasonable  inference  from  all  the  facts,  as 
implied  in  the  verdict,  that  the  complaining  witness  did  not 
intend,  at  the  time  of  the  transaction,  to  vest  in  the  defend- 
ant the  title  to  the  money  in  question,  and  that  it  was  the  de- 
fendant's purpose  at  all  times  to  obtain  possession  of  the 
money  by  trick  and  device  and  afterward  appropriate  it  to  his 
own  use.  The  money  was  intrusted  to  the  defendant  with  the 
understanding  that  he  and  his  confederate,  one  Ballo,  were 
each  to  contribute  a  like  amount  to  the  common  fund  to  be 
used  for  the  advantage  of  all.  It  is  probably  unnecessary  to 
add  that  neither  the  defendant  nor  Ballo  contributed  any- 
thing to  the  common  enterprise,  and  until  they  did  so  the  title 
to  the  money  remained  in  the  prosecuting  witness  and  was  the 
subject  of  larceny.  The  principle  governing  such  cases  is 
fully  discussed  in  People  v.  Delbos,  146  Cal.  737,  [81  Pac. 
131],  and  People  v.  Arnold,  17  Cal.  App.  68,  [118  Pac.  729], 
and  we  deem  it  unnecessary  to  add  to  what  is  therein  stated. 

The  case  here,  in  brief,  is  that  of  a  slick  swindler  who,  by 
means  of  cajolery,  misrepresentations  and  dalliance  with  an 
easy  victim's  weakness  for  liquor,  secured,  with  the  fraudulent 
intent  of  appropriating  to  his  own  use,  the  money  of  the  prose- 
cuting witness,  the  latter  consenting  to  the  change  in  its  pos- 
session for  a  certain  purpose  that  was  never  consummated  and 
never  intended  by  the  defendant  to  be  consummated.  The 
proof  of  guilt  is  entirely  satisfactory,  and  the  record  should 
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not  be  examined  with  a  microscope  to  discover  abstract  error. 
The  fact  is,  though,  that  the  defendant  was  legally  and  fairly 
tried,  and  the  judgment  and  order  are  afSrmed. 

Harty  J.,  and  Chipman,  P.  J.,  concurred. 


[(3t.  No.  986.    First  Appellate  District. — ^Jnne  18,  1912.] 

B,  W.  MABTLAND,  Respondent,  v.  BEKINS  VAN  AND 
STORAGE  COMPANY,  a  Corporation,  Appellant. 

Action  of  Ciaim  and  Dblivkbt  for  Piano  Against  Ck)MMON  Carkier— 
Finding  and  Judgment  for  Plaintipf.— Where  a  common  carrier, 
after  storing  plaintiff's  goods,  agreed  to  transport  and  deliver  them 
*Ho  and  within  plaintiff's  dwelling-house,"  whereupon  all  charges 
would  be  paid  by  plaintiff,  and  all  goods  were  delivered,  with  the 
exception  of  a  piano,  which  was  withheld  until  all  charges  should 
be  paid,  which  defendant  fully  promised,  and  was  ready  and  willing, 
to  pay.  upon  delivery  of  the  piano  as  agreed,  and  tendered  full 
pajrment  upon  that  condition,  in  an  action  of  claim  and  delivery 
by  the  plaintiff  for  such  piano,  the  trial  court  properly  found  that 
the  defendant  was  not  entitled  to  be  paid  until  the  piano  was  placed 
within  the  house  pursuant  to  the  contract,  and  properly  rendered 
judgment  in  favor  of  the  plaintiff  in  such  action. 

Id. — Carrier's  Lien  not  Lost  by  Deliveking  Piano  in  Case  of  Non- 
payment.— By  fully  performing  its  contract  to  place  the  piano  in 
the  defendant's  house,  at  which  time  all  of  its  charges  were  to  be 
paid,  its  lien  would  not  be  lost,  in  case  of  breach  of  contract  on  the 
part  of  the  plaintiff  by  nonpayment  upon  such  delivery,  and  in  such 
ease  the  defendant  could  maintain  an  action  of  claim  and  delivery 
for  the  piano,  for  the  preservation  of  its  lien  thereupon. 

Id. — Counsel  Fees  not  Paid  by  Plaintiff  not  Recoverable  in  Action 
FOR  Claiic  and  Delivery. — Counsel  fees  not  paid  by  the  plaintiff 
are  not  recoverable  as  damages  in  an  action  of  claim  and  delivery, 
even  if  they  could  be  recovered  as  damages  in  any  such  action.  No 
unpaid  feee  can  support  a  finding  of  money  expended  in  pursuit 
of  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Coun^  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Wm.  H.  Chapman,  for  Appellant. 
P.  V.  Meyers,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  by  the  defendant  from 
a  judgment  in  favor  of  the  plaintiff  in  an  action  in  claim  and 
delivery. 

For  a  given  rate  the  defendant  orally  agreed  to  carry  and 
transfer  the  furniture  and  goods  of  the  plaintiff  from  a  cer- 
tain place  **to  and  within  a  dwelling-house"  on  Fifth  avenue, 
San  Francisco.  Defendant  delivered  and  placed  all  the  goods 
in  said  house  except  a  piano.  As  to  that  article  defendant 
transported  it  to  the  entrance  of  the  place  of  delivery,  but  re- 
fused to  deliver  it  until  paid  the  amount  of  its  charges,  to  wit, 
$28.  At  the  time  of  such  refusal  plaintiff  questioned  the  cor- 
rectness of  the  bill,  but  informed  defendant's  employees  that 
he  would  pay  it  if  they  would  perform  the  contract  and  place 
the  piano  within  the  house.  Subsequently  he  renewed  this 
offer  in  writing. 

Under  the  provisions  of  section  3051  of  the  Civil  Code  the 
defendant  had  a  lien  on  the  goods  of  plaintiff  for  the  services 
rendered  in  the  carriage  thereof,  dependent  upon  possession. 

The  trial  court  found  that  the  defendant  was  not  entitled 
to  be  paid  until  the  piano  was  delivered  within  the  house. 
This  accords  entirely  with  our  view  of  the  case.  Under  the 
attending  circumstances,  the  plaintiff  insisting,  as  he  did,  that 
the  defendant  place  the  piano  in  the  house,  and  promising  to 
pay  upon  the  performance  of  such  act,  it  was  clearly  the  duty 
of  defendant,  we  think,  to  comply  with  plaintiff's  demand,  and 
thus  fully  perform  its  contract,  in  order  to  be  entitled  to  pay- 
ment of  its  charges  or  to  the  benefit  of  its  lien  as  carrier. 
We  do  not  believe  that  if  the  defendant  had  placed  the  piano 
in  plaintiff's  home,  and  then  and  there  demanded  payment, 
and  payment  refused,  this  would  have  been  such  a  delivery 
as  to  deprive  it  of  the  right  of  possession  for  the  purpose  of 
preserving  its  lien.  It  would  have  had  the  right  at  once  to 
remove  the  piano,  and  if  prevented,  it  could  have  brought  an 
action  in  claim  and  delivery.  {Bigelow  v.  Heaton,  6  Hill 
:N.  Y.),  43,  4  Denio  (N.  Y.),  496;  5  Am.  &  Eng.  Ency  o^  Uw, 
412.) 


• 


Digitized  by 


Google 


June,  1912.]     Mabtland  i;.  Bekins  Van  &  Storage  Co.    283 

In  Bigelow  v.  Heaton  the  defendant  declined  to  pay  the 
plaintiff's  freight  for  carrying  a  cargo  of  flour  until  the  flour 
should  be  delivered,  but  promised  to  pay  all  charges  upon  de- 
livery. The  flour  was  thereupon  delivered,  but  defendant 
refused  to  pay  unless  the  plaintiff  would  make  a  certain  deduc- 
tion from  his  freight  for  pretended  injuries  to  the  flour,  which 
he  claimed  were  caused  by  the  manner  of  delivery.  The  plain- 
tiff disaffirmed  the  act  of  delivery  and  demanded  restitution 
of  the  goods.  This  being  refused,  he  brought  an  action  of 
replevin.     It  was  held  that  the  action  was  maintainable. 

The  finding  of  the  court  that  the  plaintiff  became  indebted 
to  his  counsel  for  bringing  this  action  in  the  sum  of  $75,  and 
for  services  in  connection  therewith,  and  that  therefore  he  was 
entitled  to  damages  in  such  sum,  cannot  be  sustained.  Coun- 
sel fees  not  paid  cannot  be  recovered  as  damages  by  the  pre- 
vailing party  in  an  action  of  claim  and  delivery.  In  Murphy 
V.  Mulgrew,  102  Cal.  547,  [41  Am.  St.  Rep.  200,  36  Pac.  857], 
it  was  held  that  the  giving  of  a  note  by  the  plaintiff  to  his 
attorney  for  his  services  in  a  claim  and  delivery  action  would 
not  support  a  finding  of  money  expended  by  plaintiff  in  pur- 
suit of  the  property. 

In  Hays  v.  Windsor,  130  Cal.  230,  235,  [62  Pac.  395],  in  a 
similar  case  the  court  held  the  same  way,  strongly  intimating 
that  in  no  case  of  claim  and  delivery  would  the  prevailing 
party  be  entitled  to  attorney's  fees  as  damages  incurred  in  the 
pursuit  of  the  property. 

The  judgment  is  therefore  modified  by  striking  therefrom 
the  provision  awarding  the  sum  of  $75  as  damages  to  the 
plaintiff,  and  as  thus  modified  the  judgment  is  affirmed,  ap- 
pellant to  recover  from  respondent  the  costs  of  this  appeaL 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
August  16,  1912. 
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[Civ.  No.   1100.     Second  Appellate  Bi8tiiet.~Jnne  19,  1912.] 

A.   W.   LAMB   et   al.,   Respondents,   v.   FREDERICK   G. 
WILKB,  Appellant. 

Action  bt  Heirs  to  Set  Aside  Deed  of  Aged  Uncle — ^Mental  Un- 
soundness— ^Undub  Influence — Support  of  Findings — Conflict- 
ing Evidence — Province  of  Trial  Court. — In  an  action  by  the  hein 
at  law  of  an  aged  uncle  to  set  aside  a  deed  made  by  him  to  the 
defendant  while  he  was  of  unsound  mind  and  acting  under  the  undue 
influence  of  the  defendant,  in  which  the  findings  and  judgment  were 
for  the  plaintiffs,  it  is  held  that  there  is  competent  evidence  to 
•nstain  each  and  every  finding  against  the  validity  of  the  deed,  not- 
withstanding conflicting  evidence  to  the  contrary.  It  was  the  prov- 
ince of  the  trial  court  to  weigh  the  conflicting  testimony;  and  the 
appellate  court  cannot  substitute  its  judgment  upon  the  evidence 
for  that  of  the  trial  court. 

Id. — Declarations  of  Deceased  Admissible  as  Bearing  on  Mental 
Unsoundness — ^Undue  Influence  to  be  Otherwise  Proved. — The 
court  properly  admitted  declarations  of  the  deceased,  so  far  as  bear- 
ing upon  the  issue  of  his  mental  unsoundness;  but  such  declarations 
can  have  no  bearing  upon  the  question  of  undue  influence,  which 
must  be  established  by  other  evidence  than  the  declarations. 

Id. — Opinion  Evidence  of  Intimate  Acquaintance  as  to  Mental  Un- 
soundness.— The  court  properly  permitted  one  shown  to  have  long 
been  a  familiar  and  intimate  acquaintance  of  the  deceased  to  testify 
as  to  his  opinion  of  the  mental  unsoundness  of  the  deceased  for 
months  preceding  the  execution  of  the  deed  and  on  the  days  preceding 
and  succeeding  such  execution,  where  such  opinion  was  followed  by  a 
statement  of  facts  upon  which  it  was  based. 

Id.— Motion  for  New  Trial — Newly  Discovered  Evidence — ^Discre- 
tion OF  Trial  Court. — ^Where  a  motion  for  a  new  trial  was  made 
upon  newly  discovered  evidence,  under  the  rule  that  it  should  be 
of  such  a  character  as  to  render  a  different  result  probable  upon  a 
new  trial,  such  question  is  one  to  be  determined  by  the  trial  court 
in  the  exercise  of  a  discretionary  power,  which  will  not  be  interfered 
with  except  when  manifest  abuse  is  apparent,  which  does  not  appear 
when  it  cannot  be  said  that  "it  is  clear  that  the  proposed  evidence 
would  render  a  different  result  probable." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL 
George  E.  Church,  Judge  Presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court 

H.  T.  Morrow,  and  A.  R.  T.  Truex,  for  Appellant 

Gray,  Barker,  Bowen,  Van  Dyke  &  Jutten,  for  Myra  Watson 
Inglis,  Respondent, 

Joseph  Scott,  and  James  L.  Irwin,  for  All  Other  Respond- 
ents. 

ALLEN,  P.  J. — ^Action  to  set  aside  a  deed  executed  by  one 
James  D.  Watson,  deceased,  to  appellant  while  deceased  was 
of  unsound  mind  and  acting  under  undue  influence  of  ap- 
pellant. Plaintiflfs  and  respondents  are  nephews  and  nieces 
of  the  deceased.  The  action  was  tried  by  the  court,  which 
finds  all  of  the  material  allegations  of  the  complaint  to  be  true ; 
that  Watson  was  of  the  age  of  seventy-six  years  at  the  time 
of  the  execution  of  the  deed  and  was  of  unsound  mind  and 
incompetent  to  make  a  contract ;  that  at  such  time  he  did  not 
possess  a  mind  sufficiently  clear  and  strong  to  enable  him  to 
know  and  understand  the  nature  of  the  act  in  which  he  was 
then  engaged,  or  to  know  and  recollect  those  who  were  the 
natural  objects  of  his  bounty;  that  at  the  time  of  the  execu- 
tion of  the  deed  he  was  sick  and  suffering  from  a  disease 
causing  his  death  two  days  thereafter;  that  he  was  upon  his 
death-bed  when  the  deed  was  signed;  that  deceased  had  no 
independent  advice,  but  acted  solely  upon  the  inducement  and 
advice  of  defendant;  that  no  consideration  was  paid  for  the 
deed ;  that  at  the  time  of  the  conveyance  of  said  property,  and 
for  some  time  prior  thereto,  Watson  implicitly  confided  in  and 
trusted  defendant,  and  wholly  depended  upon  defendant's  ad- 
vice and  counsel  in  matters  of  business,  and  a  relation  of  trust 
and  confidence  existed  between  them;  that  said  deed  was  de- 
livered and  recorded  on  the  twenty-fourth  day  of  January, 
1908,  the  day  succeeding  the  date  of  its  execution  and  the  day 
preceding  the  date  of  the  death  of  the  grantor;  that  defend- 
ant immediately  took  possession  of  the  property ;  that  Watson 
did  not  know  the  nature  or  consequence  of  his  act,  and  was 
incapable  of  understanding  its  force  and  effect  at  the  time  of 
the  execution  of  the  deed,  and  was  not  then  of  sound  and  dis- 
posing mind.  The  court  set  aside  the  deed,  and  from  this 
judgment  and  an  order  denying  a  new  trial  defendant  appeals. 
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The  principal  specifications  presented  by  appellant  relate  to 
the  insufficiency  of  the  evidence  to  justify  the  findings.  No 
good  purpose  would  be  served  by  incorporating  herein  a 
resumS  of  the  evidence.  We  think  it  sufficient  to  say  that  a 
careful  examination  of  the  entire  record  demonstrates  that 
there  was  some  competent  evidence  before  the  court  justify- 
ing each  and  every  finding  by  the  court  made.  The  cause  was 
tried  by  a  learned  jurist,  competent  to  weigh  the  testimony 
and  consider  the  force  and  effect  which  should  be  given  the 
statements  of  witnesses.  These  witnesses,  whose  statements 
were  conflicting  and  irreconcilable,  were  before  the  trial  court, 
and  it  determined  to  what  statements  credit  was  due,  and  it 
is  not  within  the  province  of  this  court  to  weigh  the  testimony, 
thereby  substituting  its  judgment  for  that  of  the  trial  court. 

Appellant  claims  prejudicial  error  on  account  of  the  action 
of  the  trial  court  in  permitting  the  witness  Lundregan  to  tes- 
tify to  conversations  had  with  the  deceased  some  time  before 
the  execution  of  the  deed  with  reference  to  making  a  disposi- 
tion of  his  property.  It  may  be  conceded,  "where  the  testator 
was,  beyond  question,  of  sound  mind,  such  statements  were 
entitled  to  no  weight  at  all,  in  the  absence  of  proof  of  influence 
as  to  the  very  testamentary  act.''  {In  re  McDevitt,  95  CaL 
17,  [30  Pac.  101].)  While  sacb  declarations  are  not  admis- 
sible to  prove  undue  influence  or  fraud  charged,  they  are,  how- 
ever, admissible  to  prove  the  state  of  mind  or  mental  capacity. 
One  of  the  chief  allegations^  the  thing  most  relied  upon,  was 
the  matter  of  the  grantor's  soundness  of  mind  at  the  time  of 
the  execution  of  the  deed.  As  said  in  Estate  of  Arnold,  147 
Cal.  593,  [82  Pac.  256] :  '*The  external  facts  constituting  the 
exercise  of  undue  influence  must  be  established  by  other  evi- 
dence than  the  declarations  of  the  testator.  His  declarations 
are  incompetent  to  show  either  that  the  influence  was  exer- 
cised, or  that  it  affected  his  actions,  and  are  inadmissible,  ex- 
cept as  they  may  illustrate  his  mental  state  and  give  a  picture 
of  the  condition  of  his  mind  contemporaneous  with  the  declara- 
tions themselves."  (See,  also,  In  re  Calkins,  112  CaL  301, 
[44  Pac,  577].)  The  whole  narrative  objected  to  went  more 
toward  establishing  the  mental  condition  of  deceased  than  that 
of  anything  else,  and,  in  so  far  as  it  tended  to  establish  his 
mental  condition,  it  was,  in  our  opinion,  competent  evidence. 
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It  is  alfio  claimed  the  court  erred  in  permitting  the  witness 
Lundregan,  who  was  shown  to  have  long  been  a  familiar  and 
intimate  acquaintance,  to  testify  as  to  his  opinion  of  the  mental 
condition  of  deceased  on  the  day  preceding  the  execution  of 
the  d«ed.  This  opinion  was  followed  by  a  statement  of  facts 
upon  which  such  opinion  was  based,  not  only  tending  to  show 
his  mental  condition  on  that  day,  but  for  months  preceding 
and  upon  the  day  succeeding  the  execution  of  the  deed.  We 
think  there  was  no  error  which  intervened  on  account  of  the 
admission  of  such  evidence. 

It  is  finally  claimed  by  appellant  that  the  court  erred  in 
den3ring  his  motion  for  a  new  trial  based  upon  affidavits  dis- 
closing newly  discovered  evidence.  The  most  that  can  be  said 
of  these  affidavits  is  that  they  tended  to  show  that  upon  a 
new  trial  defendant  would  be  able  to  establish  that  the  state- 
ment of  plaintiffs'  chief  witness  as  to  the  amount  Watson  re- 
ceived from  a  certain  crop  was  untrue,  and  that  the  statements 
made  by  Watson  to  such  witness  as  to  the  ownership  of  certain 
horses  were  untrue.  Under  the  rule  that  newly  discovered 
evidence  should  be  of  such  character  as  to  render  a  different 
result  probable  upon  a  new  trial,  and  such  question  being  one 
to  be  determined  by  the  trial  court  in  the  exercise  of  a  dis- 
cretionary power,  which  power  will  not  be  interfered  with 
except  when  manifest  abuse  is  apparent  {Oberlander  v.  Fixen 
di  Co.,  129  Cal.  692,  [62  Pac.  254]),  we  are  unable,  as  said 
by  the  court  in  People  v.  Buckley,  Ud  Cal.  392,  [77  Pac.  176], 
to  say  **that  it  is  clear  that  the  proposed  evidence  would  ren- 
der a  different  result  probable."  We  are  of  opinion  that  the 
entire  record  develops  evidence  in  support  of  the  findings,  that 
such  findings  are  sufficient  to  support  the  judgment,  and  that 
no  prejudicial  error  intervenes. 

Judgment  and  order  affirmed. 

Jamea^  J.,  and  Shaw,  J.,  concurred. 

A  petitioU/to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  oourt  on  August  16,  1912. 
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[Crim.  No.  372.    Fini  Appellate  District.— June  20,  1912.] 
THE  PEOPLE,  Respondent,  ▼.  H.  MARUYAMA,  Appellant. 

Criminal  Law — Rape — Chabox  of  Cbiici  in  Two  Counts — Minouno 
OF  Agb  of  Nonconsent  and  Force — ^Exclusive  Charge  of  Force — 
Effect  of  Verdict. — Where  an  information  for  rape  charges  the  crime 
in  two  counts,  in  the  first  of  which  it  is  charged  both  that  the  female 
was  under  the  age  of  consent,  and  also  that  it  was  committed  bj 
means  of  force  and  violence,  and  against  her  will  and  consent,  and  a 
second  count,  without  mention  of  age,  solely  charges  that,  in  the 
same  transaction  upon  which  the  first  count  was  founded,  the  de- 
fendant committed  the  rape  charged  hj  means  of  force  and  vio- 
lence, and  against  the  will  and  consent  of  the  prosecutrix,  and  the 
verdict  of  guilty  was  based  upon  the  first  count,  it  does  not  operate 
as  an  acquittal  upon  the  second  count,  notwithstanding  the  claim 
of  defendant  that  the  age  of  nonconsent  was  not  sufficiently  proved. 

Id. — Claim  of  Insufficient  Proof  of  Aob  of  Nonconsent  Addressed 
TO  Weight  of  Evidence  and  Credibiuty  of  Witness. — The  claim 
of  defendant's  counsel  that  there  was  insufficient  proof  that  the 
prosecutrix  was  under  the  age  of  consent  when  the  crime  was  com- 
mitted is  but  an  argument  directed  against  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses,  there  being  some  evi- 
dence, however  weak,  which  tended  to  show  that  the  female  was  under 
the  age  of  sixteen  years  at  the  time  of  the  assault.  The  weight  of 
evidence  and  credibility  of  the  witnesses  is  ordinarily,  after  the 
verdict  has  been  rendered,  solely  for  determination  by  the  trial  judge 
in  passing  upon  a  motion  for  new  trial. 

Id.-*Proper  Union  of  Averments  in  First  Count. — The  allegation 
that  the  crime  was  committed  with  a  female  under  the  age  of  consent 
was  not  inconsistent  with  the  allegation  that  it  was  committed  by 
force  and  violence  and  against  the  will  and  consent  of  the  prosecu- 
trix. Both  allegations  were  properly  united  in  the  first  count  of 
the  information,  and  therefore  the  second  count  was  a  needless 
repetition,  which  might  well  have  been  omitted  altogether. 

Id. — SUFFICTBNCY    OF    PROOF    UNDER    FiRST    COUNT — ^NONUMITATION    TO 

Proof  of  Age  of  Nonoonsent. — ^Under  the  facts  i^Ueged  in  the  first 
count  of  the  information,  the  prosecution  was  not  limited  merely 
to  proof  of  the  age  of  the  prosecutrix;  but  the  evidence  under  the 
whole  ease,  which  tended  to  show  that  the  crime  was  committed 
by  force  and  violence,  as  alleged  in  the  first  count  as  weU  as  the 
•econd,  may  be  considered  in  support  of  the  verdict,  which  is  amply 
fuffioittit  to  mpport  it,  irrespective  of  the  age  of  the  prosecutrix. 
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Id. — Identification  ot  Letter  to  Dependant  not  Prejudicial. — The 
district  attorney  was  within  his  rights  in  seeking  to  have  a  letter 
identified  which  defendant  had  received  from  the  father  of  the  com- 
plaining witness  a  few  dajs  before  the  trial,  and  to  have  it  marked 
for  identification  for  future  use,  if  necessarj.  Where  it  was  not 
introduced  in  evidence,  its  identification  could  not  have  prejudiced 
the  defendant. 

Id. — Evidence — Exhibition  to  Jury  of  Torn  Undergarments  Worn  at 
Tims  of  Assault — Absence  of  Prejudice. — ^Where  the  prosecuting 
witness  was  permitted,  without  objection,  to  identify  the  undergar- 
ments worn  bj  her  at  the  time  of  the  assault,  and  to  state  the 
manner  in  which  thej  were  torn  from  her  body  by  defendant,  and 
they  were  produced  in  court  in  the  same  condition  as  they  were 
immediately  after  the  crime  was  committed,  which  would  have  been 
a  sufficient  foundation  for  allowing  them  in  evidence,  the  fact  that 
they  were  exhibited  to  the  jury  over  defendant's  objection,  without 
formally  offering  them  in  evidence,  worked  no  injury  to  the  de- 
fendant. 

Id. — Motion  for  New  Trial — New  Evidence  as  to  Age  of  Prosecu- 
trix— Insufficient  Showing — Immaterial  Evidence. — A  motioa 
for  a  new  trial  based  on  the  ground  of  newly  discovered  evidence 
that  the  prosecutrix  was  beyond  the  age  of  nonconsent,  which  is 
cumulative,  and  without  any  showing  that  with  reasonable  or  any 
diligence  it  could  not  have  been  produced  at  the  trial,  cannot  justify 
a  new  trial,  especially  as  the  age  of  the  defendant  is  wholly  imma- 
terial, in  view  of  the  fact  that  the  verdict  is  sufiiciently  based  upon 
the  allegation  and  proof  of  force  and  violence  used  against  the 
prosecutrix. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County,  and  from  an  order  denying  a  new  trial.  Lucas 
P.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

David  B.  Clark,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  John  H.  Riordan,  Dep- 
uty Attorney  General,  for  Respondent. 

LENNON,  P.  J. — The  defendant  was  convicted  of  the  crime 
of  rape.  He  has  appealed  from  the  judgment  of  final  convic- 
tion and  from  the  ord«r  denying  him  a  new  trial. 

The  information  charges  the  crime  in  two  counts.  While 
the  first  count  proceeds  in  part  upon  the  theory  that  the  de- 
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fendant  committed  an  act  of  sexual  intercourse  with  a  female 
child  under  the  age  of  sixteen  years  and  not  the  wife  of  the 
defendant,  it  also  charges  that  the  defendant  willfully,  felon- 
iously and  unlawfully  made  an  assault  upon  the  said  female, 
and  by  means  of  force  and  violence  accomplished  with  her  an 
act  of  sexual  intercourse  against  her  will  and  consent. 

The  second  count  makes  no  mention  of  the  age  of  the  female; 
but  it  specifically  states  that  the  crime  charged  therein  arises 
out  of  the  same  transaction  upon  which  the  first  count  is 
founded,  and  then  proceeds  to  charge  the  crime  solely  upon 
the  theory  that  it  was  committed  by  the  defendant  by  means 
of  force  and  violence  and  against  the  will  and  consent  of  the 
prosecutrix. 

The  jury  found  the  defendant  guilty  as  charged  in  the  first 
count  of  the  information. 

It  seems  to  be  the  contention  of  the  defendant  that  because 
the  first  count  of  the  information,  under  which  the  defendant 
was  found  guilty,  specifically  sets  forth  the  age  of  the  female, 
only  the  evidence  offered  and  received  in  proof  of  her  age  can 
be  considered  in  support  of  the  verdict ;  and  that  inasmuch  an 
the  testimony  adduced  at  the  trial  upon  the  subject  of  the 
age  of  the  prosecutrix  was,  as  the  defendant  claims,  doubtful 
and  contradictory,  the  verdict  must  be  set  aside. 

The  contention  of  counsel  for  defendant  that  the  evidence 
offered  to  prove  the  age  of  the  prosecutrix  was  so  weak  and  un- 
satisfactory as  to  be  insufiicient  to  support  a  verdict  grounded 
solely  upon  the  theory  that  the  crime  was  committed  upon  a 
female  under  the  age  of  consent  is  but  an  argument  directed 
against  the  weight  of  the  evidence  and  the  credibility  of  thc" 
witnesses.  There  was  some  evidence,  however  weak  and  un- 
satisfactory it  may  have  been,  which  tended  to  show  that  the 
female  assaulted  was  under  the  age  of  sixteen  years  at  the 
time  of  the  assault;  and  the  weight  of  the  evidence  and 
the  credibility  of  the  witnesses  ordinarily  are  questions,  once 
the  verdict  of  the  jury  has  been  rendered,  Bolel>  for  determin- 
ation by  the  trial  judge  in  passing  upon  a  motion  for  a  new 
trial. 

If  the  first  count  of  the  information  had  merely  charged 
the  crime  to  have  been  committed  upon  a  female  under  the 
age  of  sixteen  years,  there  would  have  been  much  force  in 
the  claim  of  counsel  that,  by  the  verdict  of  the  jury,  the  de- 
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fendant  was  acquitted  of  the  charge  contained  in  the  second 
count.  The  first  count  of  the  information,  however,  did  not 
confine  itself  to  charging  an  act  committed  with  a  female 
under  the  age  of  consent,  but  set  forth  the  accompaniment  of 
force  and  violence  and  lack  of  actual  consent.  It  includes 
and  charges  much  more  than  the  mere  fact  that  the  defendant 
accomplished  an  act  of  sexual  intercourse  with  a  female  child 
under  the  age  of  consent.  It  charges  also  that  he,  by  means 
of  force  and  violence,  did  carnally  know  and  ravish  one  Masaye 
Ita,  and  accomplish  with  her  an  act  of  sexual  intercourse 
against  her  will  and  by  force.  The  allegation  that  the  crime 
was  committed  with  a  female  under  the  age  of  consent  was 
not  inconsistent  with  the  allegation  that  it  was  committed  by 
force  and  violence  and  against  the  will  and  consent  of  the 
prosecutrix.  Both  allegations  were  properly  united  in  the 
first  count  of  the  information,  and  therefore  the  second  count 
was  a  needless  repetition  which  might  well  have  been  omitted 
altogether.  Under  the  facts  alleged  in  the  first  count  of  the 
information  the  prosecution  was  not  limited  merely  to  proof 
of  the  age  of  the  prosecutrix.  The  jury  having  found  the  de- 
fendant guilty  under  a  count  in  the  information  which  in 
itself  completely  charged  the  crime  under  subdivisions  1  and  3 
of  section  261  of  the  Penal  Code,  the  evidence  offered  upon 
the  whole  case  which  tended  to  show  that  the  crime  was  com- 
mitted by  force  and  violence  may  be  considered  in  support  of 
the  verdict.  (People  v.  Snyder,  75  Cal.  323,  [17  Pac.  208] ; 
People  V.  Vann,  129  Cal.  118,  [61  Pac.  776] ;  People  v.  Jailles, 
146  Cal.  301,  [79  Pac.  965].)  Inasmuch  as  the  evidence 
offered  and  received  upon  the  whole  case  is  amply  sufiicient, 
irrespective  of  the  age  of  the  prosecutrix,  to  show  that  the 
crime  was  committed  by  force  and  violence  and  without  the 
consent  of  the  prosecutrix,  it  cannot  be  said  that  the  verdict 
of  the  jury  was  founded  solely  upon  the  evidence  adduced  as 
to  her  age  or  that  it  is  not  supported  by  the  evidence  adduced 
upon  the  whole  case. 

There  is  no  merit  in  the  point  that  the  trial  court  erred  in 
permitting  a  witness  for  the  prosecution,  over  the  objection  of 
the  defendant,  to  identify  a  letter  which  he  had  received  from 
the  father  of  the  complaining  witness  a  few  days  prior  to  the 
commencement  of  the  trial.  In  response  to  the  objection  of 
the  defendant  the  district  attorney  stated  that  it  was  not  his 
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purpose  to  introduce  the  letter  in  evidence  at  that  time,  and 
that  his  only  purpose  was  to  identify  it  and  have  it  marked 
for  identification  for  future  use  as  evidence,  if  necessary.  The 
district  attorney  was  clearly  within  his  rights  in  seeking  to 
have  the  letter  identified ;  and  he  was  not  compelled  to  offer 
it  in  evidence  immediately  upon  its  identification  or  at  any 
other  stage  of  the  case.  Inasmuch  as  the  letter  was  never 
thereafter  introduced  in  evidence,  we  cannot  conceive  how  the 
mere  fact  of  its  identification  could  have  possibly  prejudiced 
the  defendant. 

It  is  contended  that  the  district  attorney  was  permitted, 
over  the  objection  of  the  defendant,  to  exhibit  to  the  jury  the 
undergarments  worn  by  the  complaining  witness  at  the  time 
of  the  assault,  without  first  offering  the  same  in  evidence. 
In  that  behalf,  the  record,  at  the  pages  cited  to  us,  shows 
merely  that  during  the  direct  examination  of  the  complaining 
witness  she  was  permitted,  without  objection,  to  identify  the 
undergarments  worn  by  her  at  the  time  of  the  assault,  and 
then  to  testify,  also  without  objection,  as  to  the  manner  in 
which  they  were  torn  from  her  body  by  the  defendant.  True, 
the  district  attorney  did  not  formally  offer  the  garments  in 
evidence ;  but  inasmuch  as  it  was  shown  that  they  were  worn 
by  the  prosecutrix  at  the  time  of  the  assault;  that  they  were 
torn  by  the  defendant  in  making  the  assault;  that  they  were 
afterward  produced  in  court  in  the  same  condition  as  they 
were  immediately  after  the  crime  was  committed — ^which 
would  have  been  a  sufficient  foundation  for  allowing  them  in 
evidence — the  fact  that  they  were  not  formally  offered  or  re- 
ceived in  evidence  worked  no  injury  to  the  defendant. 
{People  V.  Aniaya,  134  Cal.  531,  [66  Pac.  794].) 

Newly  discovered  evidence  was  one  of  the  grounds  of  the  de- 
fendant's  motion  for  a  new  trial.  The  only  showing  made  in 
that  behalf  was  the  filing  of  the  affidavits  of  two  Japanese,  to 
the  effect  that  each  of  the  affiants  knew  the  prosecutrix  before 
she  came  to  the  United  States,  and  knew  her  age,  and  that  she 
was  then,  on  November  24,  1911,  of  the  age  of  seventeen  years 
and  six  months. 

This  showing  was  wholly  insuflBcient  to  warrant  or  justify 
the  trial  court  in  granting  a  new  trial.  Presumably  the  ver- 
dict of  the  jury  was  founded,  in  part  at  least,  upon  evidence 
that  the  assault  was  committed  with  force  and  violence  and 
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against  the  will  of  the  prosecutrix.  In  this  view  of  the  ver- 
dict it  is  readily  apparent  that  the  age  of  the  prosecutrix  was 
of  no  consequence  upon  the  hearing  of  the  motion  for  a  new 
trial.  Testimony  as  to  her  age  was  not  material  in  the  face 
of  the  verdict,  which  was  suflSciently  supported  by  the  proof 
of  violence.  Moreover,  the  alleged  newly  discovered  evidence 
was  at  best  cumulative,  and  would  not  in  any  event  have 
been  suflBcient  in  and  of  itself,  even  if  uncontradicted  to  jus- 
tify an  acquittal  of  the  defendant  in  the  face  of  the  evidence 
bearing  upon  other  ingredients  of  the  crime. 

In  addition  to  all  of  this,  there  was  absolutely  no  showing 
made  that  with  reasonable  or  any  diligence  the  testimony  con- 
tained in  the  affidavits  could  not  have  been  produced  at  the 
triaL 

The  judgment  and  order  appealed  from  are  affirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  323.    First  Appellate  District.— June  20,  1912.] 

THE  PEOPLE,  Respondent,  v.  ISABELLA  J.  MARTIN, 

Appellant. 

Cbiminal  Law — DTMAinriNO  Dwelling — Testimony  op  Accomplice — 
Sufficient  Corroboration. — Upon  a  charge  against  the  defendant 
for  dynamiting  a  dwelling,  where  it  clearly  appears  that  the  chief 
witness  for  the  prosecution  was  an  accomplice  in  the  crime,  whose 
testimony  required  corroboration,  yet  it  is  held  that  the  evidence 
offered  and  received  upon  the  whole  ease  reveals  ample  corroboration 
of  his  testimony,  which  fully  warrants  the  verdict  of  the  jury  con- 
Ticting  the  defendant  of  the  offense  charged. 

Id. — ^BuLX  AS  to  Corroboratino  Evidence  upon  Testimony  of  Accom- 
FLiGE. — The  statute  does  not  require  that  the  evidence  necessary  to 
corroborate  the  testimony  of  an  accomplice  shall  tend  to  establish 
the  precise  facts  testified  to  by  the  accomplice,  and  strong  cor- 
roborative evidence  is  not  necessary  to  support  a  judgment  of  convic- 
tion founded  upon  the  testimony  of  an  accomplice.  Even  though 
the  circumstances  constituting  the  evidence  offered  and  received 
in  corroboration  of  the  testimony  of  an  accomplice  be  slight,  such 
evidence  is  nevertheless  sufficient  to  meet  the  requirements  of  the 
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law  if,  in  and  of  itself,  it  tends  to  connect  tlie  accused  with  the 
commission  of  the  offense. 

Id. — Pboper  Testimony  op  Accomplice  That  Dependant  Induced 
Ceime. — The  accomplice  was  properly  permitted  to  testify,  over  de- 
fendant's objection,  that  on  the  evening  of  the  crime  defendant 
said  to  him  that  she  would  hit  him  on  the  head  with  a  sledge  hanuner, 
and  then  put  a  stick  of  powder  under  him  and  blow  him  up,  if  he 
failed  to  explode  the  dynamite  on  Judge  Ogden's  porch,  as  she  di- 
rected. This  evidence  was  relevant  and  material  as  tending  to  show 
that  she  induced  the  commission  of  the  crime,  and  her  guilty  par- 
ticipation therein,  notwithstanding  it  may  also  have  tended  to  preju- 
dice the  defendant  before  the  jury,  by  showing  that  she  had  little 
regard  for  human  life,  and  possessed  an  abandoned  and  malignant 
heart. 

Id.— Absence  op  Ebsor  upon  Second  Trial — Suppoet  op  Veedict  ano 
Judgment. — Notwithstanding  the  reversal  of  the  judgment  upon 
a  first  trial  for  incompetent  evidence,  yet,  upon  a  careful  reading 
of  the  whole  record,  the  appellate  court  is  satisfied  that  the  second 
trial  of  the  defendant  was  free  from  error,  and  that  the  evidence 
upon  the  whole  case  is  amply  sufficient  to  support  the  verdict  and 
judgment  against  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
Wm.  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Isabella  J.  Martin,  Appellant,  in  propria  persona. 

U.  S.  Webb,  Attorney  General,  and  John  H.  Riordan,  Dep- 
uty Attorney  General,  for  Respondent. 

LENNON,  P.  J.— The  defendant  in  this  case,  Isabella  J. 
Martin,  was  charged,  in  an  information  filed  in  the  superior 
court  of  the  county  of  Alameda,  with  the  crime  of  felony  as 
defined  in  section  601  of  the  Penal  Code.  The  information  in 
substance  charges  that  on  the  nineteenth  day  of  March,  1907, 
the  defendant  willfully  and  maliciously  deposited  and  ex- 
ploded dynamite  in  a  house  which  was  then  occupied  as  a 
dwelling-house  by  Frank  B.  Ogden  and  his  family  in  the  city 
of  Oakland,  all  with  the  intent  to  injure,  intimidate  and  ter- 
rify the  occupants  of  said  house. 
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The  defendant  was  convicted  and  sentenced  to  life  imprison- 
ment, and  this  appeal  is  from  the  judgment  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

Once  before  the  defendant  was  convicted  of  the  same  offense 
npon  the  same  information,  but  upon  appeal  to  this  court  the 
judgment  was  reversed  and  a  new  trial  ordered.  {People  v. 
Martin,  13  Cal.  App.  96,  [108  Pac.  1034].) 

While  the  same  questions  of  law  upon  which  the  first  judg- 
ment was  reversed  are  not  involved  in  the  present  appeal,  the 
controlling  facts  upon  which  the  charge  against  the  defendant 
was  founded  and  a  conviction  had  are,  as  shown  by  the  rec- 
ords before  us,  practically  the  same  in  both  cases ;  and  as  the 
opinion  of  this  court,  written  by  Mr.  Justice  Hall,  upon  the 
former  appeal  contains  a  clear  and  concise  statement  of  the 
immediate  circumstances  of  the  crime  and  the  manner  of  its 
perpetration,  we  herewith  quote  and  adopt  the  statement  of 
facts  as  therein  contained : 

"The  crime  with  which  defendant  was  charged  was  not  com- 
mitted by  her  in  person,  but  was  in  fact  committed  by  John 
B.  Martin  at  her  instigation,  .  .  .  John  B.  Martin  was,  at  the 
time  of  the  commission  of  the  crime,  sixteen  years  of  age,  and 
though  he  had  been  reared  by  defendant  from  babyhood,  he 
was  not  her  child.  He  was  the  principal  witness  for  the  prose- 
cution, and  testified  in  detail  to  all  the  circumstances  of  the 
commission  of  the  crime,  from  which  it  appears  that  the  de- 
fendant had  for  a  considerable  time  before  the  commission  of 
the  crime  contemplated  the  deed,  and  with  the  aid  of  the 
witness  had  made  careful  preparation  therefor.  Her  motive 
grew  out  of  the  result  of  some  litigation  which  she  had  had 
in  a  department  of  the  superior  court  of  Alameda  county, 
presided  over  by  Hon.  Frank  B.  Ogden,  although  the  action 
was  not  finally  tried  before  Judge  Ogden.  The  witness  and 
defendant  discussed  the  contemplated  crime,  months  before 
its  commission,  at  Weaverville,  in  Trinity  county,  where  de- 
fendant had  a  home  and  certain  mining  properties.  Early 
in  January,  1907,  they  came  to  Oakland,  Alameda  county, 
where  defendant  owned  a  home  and  other  property.  Under 
the  house  belonging  to  defendant,  and  in  which  she  and  the 
witness  took  up  their  residence,  was  stored  a  quantity  of 
dynamite.  This  was  by  the  witness  taken  from  under  the 
house  by  the  direction  of  defendant,  and  placed  upon  a  shelf 
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to  dry.  Subsequently  a  portion  of  it,  about  twelve  sticks,  was 
made  into  a  bomb  by  the  witness  and  defendant,  for  the  pur- 
pose of  dynamiting  the  residence  of  Judge  Ogden.  A  long 
fuse  was  furnished  by  defendant  and  carefully  prepared  for 
subsequent  use.  A  bicycle  was  rented  by  defendant  to  enable 
the  witness  to  escape  ifrom  the  scene  of  the  intended  crime. 
Careful  preparations  were  made  to  enable  an  cUibi  to  be  proved 
for  the  witness  in  case  they  were  suspected  or  charged  with 
the  crime,  and  on  the  night  of  the  19th  of  March,  1907, 
the  witness,  at  the  direction  of  defendant,  took  the  bomb  and 
fuse  to  the  residence  of  Judge  Ogden,  about  a  mile  distant 
from  the  residence  of  defendant,  in  which  she  remained,  and 
after  observing  that  the  residence  of  Judge  Ogden  was  then 
occupied  by  members  of  his  family  (wife,  four  children  and  a 
maid),  placed  the  bomb  upon  the  front  porch  of  the  house, 
carefully  adjusted  the  fuse,  lighted  the  same,  mounted  his 
wheel  and  rode  away  to  his  home,  where  the  defendant  awaited 
his  coming.  The  explosion  occurred  before  the  witness 
reached  his  home;  and  though  badly  injuring  the  dwelling 
of  Judge  Ogden,  did  no  harm  to  the  unsuspecting  members  of 
the  household  sheltered  therein,  other  than  such  as  may  have 
arisen  from  fright  and  nervous  shock  at  the  dastardly  crime 
attempted  against  their  home  and  possibly  lives." 

In  support  of  her  present  appeal  the  defendant  urges  the 
insufficiency  of  the  evidence  to  support  the  verdict,  and  in- 
sists also  that  the  trial  court  erred  to  her  prejudice  in  its 
rulings  upon  the  admission  and  rejection  of  evidence.  De- 
fendant's opening  and  closing  briefs  contain  in  the  aggregate 
some  five  hundred  pages  of  typewritten  matter,  which  is  de- 
voted chiefly  to  a  discussion  of  the  weight  of  the  evidence  and 
an  attack  upon  the  credibility  of  the  several  witnesses  who 
testified  upon  behalf  of  the  people.  It  would  serve  no  useful 
purpose  to  set  out  in  detail  the  many  minute  particulars  in 
which  the  defendant  claims  the  evidence  to  be  insufficient  to 
support  the  verdict.  It  will  suffice  to  say  that  defendant's 
contention  in  this  behalf  is  made  up  largely  of  references  to 
slight  and  immaterial  discrepancies  and  contradictions  appear- 
ing in  the  testimony  of  some  of  the  witnesses,  all  of  which 
should  have  been,  and  doubtless  were,  upon  the  argument  of 
the  case,  called  to  the  attention  of  the  jury,  and  presumably 
duly  weighed  and  considered  by  them  when  deliberating  upon 
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the  question  of  the  guilt  or  innocence  of  the  defendant.  In 
any  event,  the  credibility  of  the  witnesses  was,  in  the  first  in- 
stance, a  matter  solely  for  the  jury  to  determine;  and  finally, 
upon  the  hearing  of  the  defendant's  motion  for  a  new  trial  it 
was  the  right  and  duty  of  the  trial  judge,  in  weighing  the  suffi- 
ciency of  the  evidence  upon  which  the  verdict  was  had,  to 
consider  the  credibility  of  the  witnesses.  The  trial  judge's 
determination  of  the  question  of  such  credibility  is  conclusive 
upon  us. 

Of  the  many  objections  made  by  the  defendant  to  the  suffi- 
ciency of  the  evidence  to  support  the  verdict  but  one  is  worthy 
of  more  than  passing  notice ;  and  that  involves  the  point  that 
the  evidence  shows  the  chief  witness  for  the  people,  John  B. 
Martin,  to  be  an  accomplice  of  the  defendant,  and  that  his 
testimony  was  not  sufficiently  corroborated  to  warrant  a  con- 
viction. 

It  must  be  conceded  that  the  evidence  shows  clearly  and 
conclusively  that  this  witness  was  an  accomplice  of  the  defend- 
ant ;  but  we  are  satisfied,  after  a  careful  reading  of  the  record, 
that  the  evidence  offered  and  received  upon  the  whole  case 
reveals  ample  corroboration  of  his  testimony  and  fully  justifies 
the  verdict  of  the  jury. 

Among  the  many  matters  and  things  testified  to  by  other 
witnesses  which,  as  a  whole,  tended  strongly  to  support  the 
testimony  of  John  B.  Martin,  which  was  to  the  effect  that  the 
defendant  instigated  the  crime  and  actively  participated  in  its 
preparation,  may  be  instanced  the  fact  that  shortly  after  the 
explosion  there  was  found  on  the  Ogden  premises  a  copy  of 
the  ** Bulletin,"  a  San  Francisco  evening  newspaper,  upon 
which  was  written  the  words  "goode  man."  After  her  arrest 
the  defendant  was  shown  the  newspaper  by  Detective  Hodg- 
kins,  and  asked  if  that  inscription  thereon  was  in  her 
handwriting.  The  defendant  denied  all  knowledge  of  the 
newspaper,  and  disputed  that  the  handwriting  thereon  was 
hers.  It  was  subsequently  established  on  the  trial  by  com- 
petent and  sufficient  evidence  that  the  handwriting  on  the 
newspaper  was  that  of  the  defendant.  The  circumstance  that 
a  newspaper  containing  the  handwriting  of  the  defendant  was 
found  at  the  scene  of  the  crime  shortly  after  the  explosion  may 
not  in  and  of  itself  have  been  entitled  to  any  weight  as  a  piece 
of  evidence;  but  when  considered  in  conjunction  with  the  de- 
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fendant's  denial  of  all  previous  knowledge  of  the  paper  or 
the  handwriting  thereon,  it  had  a  strong  tendency,  we  think, 
to  show  a  consciousness  of  guilt  on  the  part  of  the  defendant, 
and  to  that  extent  at  least  tended  to  connect  the  defendant 
with  the  commission  of  the  crims,  and  thereby  corroborate  the 
testimony  of  John  B.  Martin  that  just  previous  to  the  com- 
mission of  the  crime  he  had  wrapped  the  dynamite  which 
caused  the  explosion  in  a  copy  of  the  "Bulletin"  at  the  direc- 
tion of  the  defendant. 

Other  evidence  appearing  in  the  record  which  also  tends  to 
connect  the  defendant  with  the  commission  of  the  offense 
charged  against  her  is  to  be  found  in  the  testimony  of  several 
witnesses,  which  may  be  summarized  as  follows : 

The  defendant,  on  more  than  one  occasion  previous  to  the 
explosion,  openly  manifested  her  malice  and  ill-will  toward 
Judge  Ogden,  which  finally  culminated  in  the  threat  that  when 
she  got  through  with  the  civil  case  then  pending  in  the  de- 
partment of  the  superior  court  of  Alameda  county  over  which 
Judge  Ogden  presided,  she  would  **get''  him.  The  defend- 
ant was  familiar  with  the  use  of  dynamite;  and  some  time 
previous  to  the  Ogden  explosion  had  purchased  in  Weaver- 
ville,  Trinity  county,  twenty-five  pounds  of  dynamite,  a  por- 
tion of  which,  it  was  claimed  by  the  prosecution,  she  wrapped 
in  a  mattress  and  shipped  to  her  home  in  Oakland.  Shortly 
after  the  explosion  the  defendant's  home  in  Oakland  was 
searched  by  detectives,  and  they  discovered  secreted  in  various 
parts  of  the  house  previously  pointed  out  and  designated  by 
John  B.  Martin  not  only  dynamite  and  dynamite  caps,  but  a 
piece  of  fuse  similar  to  the  fuse  found  upon  the  Ogden  prem- 
ises after  the  explosion.  The  defendant  at  first  denied  any 
knowledge  of  the  fuse  found  in  her  home,  but  subsequently 
admitted  to  the  detectives  that  it  belonged  to  her. 

Added  to  these  and  to  the  many  other  circumstances  re- 
vealed by  the  record  which  point  to  the  guilt  of  the  defend- 
ant is  the  fact  that  some  months  after  the  explosion  an  anony- 
mous letter  was  received  by  Judge  Ogden,  wherein  the  writer, 
referring  to  the  dynamiting  of  his  home,  stated  among  other 
things  that  Judge  Ogden  was  "nowhere  near  the  true  solu- 
tion of  the  perpetrator  of  the  dastardly  deed.  It  was  not  done 
to  revenge  the  cause  you  suspect,  for  I  myself  heard  just 
such  an  attack  planned  and  discussed,  and  this  was  carried 
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ont  just  as  it  was  planned.  It  was  not  their  intention  to  kill 
you  then,  only  to  cause  you  intense  suflfering  by  seeing  your 
family  and  home  destroyed,  and  your  turn  will  come  later 
on.  .  .  .  When  you  pass  into  that  other  life  you  will  see  that 
is  why  the  avenger  is  following  hard  on  your  path,  only  wait- 
ing for  time  and  strength  to  carry  out  their  hellful  designs. 
.  •  •  I  have  no  means  of  knowing  when  the  former  attempt 
is  to  recur,  for  I  could  not  swear  they  did  it,  but  it  was  all 
carried  out  just  as  I  heard  it  planned  and  decided  on.'' 

When  confronted  with  this  letter  by  the  detectives  the  de- 
fendant denied  all  knowledge  of  it,  and  expressly  declared 
that  it  was  not  in  her  handwriting.  Upon  the  trial,  however, 
it  was  fully  established  by  expert  evidence  that  the  letter  was 
written  by  the  defendant. 

The  statute  does  not  require  that  the  evidence  necessary  to 
corroborate  the  testimony  of  an  accomplice  shall  tend  to  estab- 
lish the  precise  facts  testified  to  by  the  accomplice ;  and  strong 
corroborative  evidence  is  not  necessary  to  support  a  judgment 
of  conviction  founded  upon  the  testimony  of  an  accomplice. 
Even  though  the  circumstances  constituting  the  evidence 
offered  and  received  in  corroboration  of  the  testimony  of  an 
accomplice  be  slight,  such  evidence  is  nevertheless  sufficient  to 
meet  the  requirements  of  the  law  if,  in  and  of  itself,  it  tends 
to  connect  the  accused  with  the  commission  of  the  offense. 
{People  V.  Barker,  114  Cal.  617,  620,  [46  Pac.  601] ;  People  v. 
Cleveland,  49  Cal.  577;  People  v.  Clough,  73  Cal.  348,  [15 
Pac.  6].) 

Surely  the  several  circumstances  hereinbefore  enumerated 
in  and  of  themselves  tended,  in  some  slight  degree  at  least,  to 
connect  the  defendant  with  the  crime  charged  against  her, 
and  when  taken  altogether,  abundantly  corroborate  the  testi- 
mony of  John  B.  Martin  not  only  that  the  crime  was  instigated 
by  her,  but  that  she  actively  aided  and  abetted  its  commission. 

The  defendant  complains  of  the  ruling  of  the  trial  court 
whereby  the  witness,  John  B.  Martin,  was  permitted,  over 
the  objection  of  the  defendant,  to  narrate  a  conversation  which 
the  witness  had  with  the  defendant  on  the  evening  of  the  crime 
and  shortly  before  its  commission,  wherein  the  defendant  in 
effect  stated  to  the  witness  that  she  would  hit  him  on  the 
head  with  a  sledge  hammer  and  then  put  a  stick  of  powder 
under  him  and  blow  him  up,  if  he  failed  to  explode  the  dyna- 
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mite  on  Judge  Ogden's  porch  as  she  had  directed.  There  was 
no  error  in  permitting  the  witness  to  so  testify.  Clearly,  any- 
thing that  the  defendant  may  have  said  which  had  a  tendency 
to  show  that  she  induced  the  commission  of  the  crime  charged 
against  her  was  relevant  and  material  to  the  issue  of  her  guilty 
participation  therein;  and  being  relevant  and  material  for 
that  purpose,  such  testimony  was  rightfully  admitted  in  evi- 
dence, notwithstanding  that  it  may  also  have  tended  to  preju- 
dice the  defendant  in  the  eyes  of  the  jury  by  showing  that  she 
had  little,  if  any,  regard  for  human  life,  and  that  she  pos- 
sessed an  abandoned  and  malignant  heart. 

There  is  no  merit  in  the  defendant's  contention  that  the 
former  judgment  of  conviction  against  her  was  reversed  by 
this  court  because  of  the  admission  upon  the  first  trial  of  tes- 
timony similar  to  that  now  complained  of.  This  contention 
of  the  defendant  is  based  upon  an  erroneous  conception  of  the 
scope  and  effect  of  the  decision  of  this  court  rendered  upon 
the  former  appeal.  The  theory  of  the  prosecution  upon  the 
first  trial  was  that  John  B.  Martin  was  not  an  accomplice  of 
the  defendant  in  the  ordinary  legal  acceptation  of  the  term, 
because,  as  it  was  claimed,  he  was  inspired  and  compelled  to 
commit  the  crime  charged  through  fear  of  immediate  death 
resulting  from  the  duress  and  menace  of  the  defendant.  From 
this  it  was  argued  and  successfully  maintained  upon  the  first 
trial  that  although  John  B.  Martin  had  in  fact  committed  the 
crime,  nevertheless,  having  committed  it  under  the  compul- 
sion of  the  defendant,  the  law  excused  him  from  the  crimin- 
ality of  the  act,  and  he  could  not,  as  a  matter  of  law,  have  been 
prosecuted  and  convicted  as  a  principal,  from  which  it  fol- 
lowed that  he  was  not  an  accomplice  whose  testimony  came 
within  the  rule  requiring  corroboration. 

In  support  of  this  theory  the  prosecution  was  permitted  to 
show  over  the  objection  of  the  defendant  that,  by  previous 
persistent  intimidation  and  threats,  the  defendant  had  so  com- 
pletely dominated  the  will  of  the  witness,  John  B.  Martin, 
that  he  had  at  various  times,  prior  to  the  dynamiting  of  the 
Ogden  residence,  committed  numerous  mi:idenieanors  and 
felonies  at  the  instigation  of  and  under  the  coercion  of  the 
defendant.  This  court,  in  reviewing  the  evidence  presented 
by  the  record  on  the  former  appeal,  in  effect  found  that  there 
was  no  foundation  for  the  claim  that  the  witness,  John  B. 
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Martin,  was  compelled  to  commit  the  crime  charged  while  act- 
ing under  the  duress  and  menace  of  the  defendant ;  but  that, 
on  the  contrary,  it  was  clearly  shown  that  when  he  committed 
the  crime  he  was  not  in  any  immediate  danger  to  his  life  at  the 
hands  of  the  defendant  and  that  the  defendant's  threat  of 
a  future,  remote  and  contingent  infliction  upon  him  of  death 
or  great  bodily  harm  did  not  in  law  constitute  such  duress  and 
menace  as  would  excuse  the  crime  and  dispense  with  the  neces- 
sity for  corroboration  of  his  testimony. 

No  question  of  duress  and  menace  was  involved  in  the  evi- 
dence offered  and  received  in  support  of  the  prosecution's 
case  upon  the  second  trial.  On  the  contrary,  the  prosecution 
proceeded  solely  upon  the  theory  that  John  B.  Martin  was 
an  accomplice  of  the  defendant  and  that  his  testimony  was 
fully  corroborated.  True,  there  was  quoted  in  the  former 
opinion  of  this  court  an  excerpt  from  the  testimony  of  John 
B.  Martin  given  upon  the  first  trial,  which  shows  substantially 
the  same  testimony  now  complained  of;  but  it  is  clear  upon 
a  first  reading  of  our  former  opinion  that  the  quotation  of 
the  testimony  referred  to  was  made  not  because  it  was  claimed 
or  held  that  the  admission  of  that  precise  piece  of  testimony 
was  error,  but  solely  for  the  purpose  of  making  clear  and 
emphasizing  the  point  that  in  dynamiting  the  house  of  Judge 
Ogden  the  witness  John  B.  Martin  could  not  have  been  actu- 
ated by  any  fear  of  immediate  danger  to  his  life  at  the  handa 
of  the  defendant,  and  that  the  only  fear,  if  any,  which  im- 
pelled him  to  commit  the  crime  was  the  fear  that  the  defend- 
ant might  at  some  future  time,  and  in  some  remote  place,  kill 
him  if  he  failed  to  do  her  bidding.  Such  fear,  it  was  held, 
did  not  constitute  duress  to  such  an  extent,  and  within  the 
meaning  of  section  26  of  the  Penal  Code,  that  it  could  be  in- 
voked as  a  valid  legal  defense  for  the  doing  of  an  act  which 
was  otherwise  criminal.  Accordingly,  it  was  further  held  that 
all  of  the  evidence  upon  the  former  trial,  relating  to  the  de- 
fendant's brutal  treatment  of  the  witness  John  B.  Martin,  and 
her  instigation  of  and  active  participation  in  numerous  other 
crimes,  had  not  the  slightest  relevancy  to  the  question  of  her 
guilt  or  innocence  of  the  crime  for  which  she  was  being  tried, 
and  that  therefore  the  defendant's  objection  to  such  testimony 
should  have  been  sustained  and  her  motion  to  strike  out 
granted. 
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Numerous  other  points,  many  of  them  relating  to  the  rul- 
ings of  the  trial  court  upon  the  admission  and  rejection  of 
evidence,  are  presented  and  discussed  in  a  haphazard  way 
throughout  the  voluminous  briefs  of  the  defendant.  Upon  a 
patient  and  painstaking  investigation  of  the  record  we  find 
that  some  of  the  objections  relied  upon  were  not  made  at  the 
trial  in  the  lower  court,  and  that  all  of  them  are  without  merit 
and  unworthy  of  detailed  mention  or  discussion.  We  are  sat- 
isfied upon  a  careful  reading  of  the  whole  record  that  the 
second  trial  of  the  defendant  was  free  from  error,  and  that 
the  evidence  upon  the  whole  case  is  amply  sufficient  to  sup- 
port the  verdict  and  the  judgment. 

It  is  therefore  ordered  that  the  judgment  and  the  order  ap- 
pealed from  be,  and  they  are  hereby,  affirmed, 

Hally  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  991.    First  Appellate  District.— June  20,  1912.] 

A.  CUTHILL,  Jr.,  Appellant,  v.  G.  L.  PEABODY,  E.  PEA- 
BODY  and  A.  L.  KENNEDY,  Respondents. 

Complaint  to  Rfcover  Purchase  Price  of  Stock — Supficienct  of 
PiiEADiNG — ^Written  Contract  or  Contents  not  Pleaded — Causk 
OF  Action. — Though  a  complaint  in  an  action  to  recover  the  purchase 
price  of  corporate  stock  neither  specificallj  alleges  that  the  eon- 
tract  was  in  writing,  nor  sets  out  its  contents  in  hctec  verba,  yet 
where  it  alleges  that  the  defendants  promised  and  agreed  to  pur- 
chase said  stock  from  plaintiff  for  the  sum  of  $1,000,  "after  one  year 
from  February  11th,  1905,"  in  the  event  that  plaintiff  desired  to  seU 
the  same;  that  on  February  11,  1906,  plaintiff  notified  defendants 
that  he  desired  to  sell  the  stock  at  the  price  stated,  and  thereupon 
tendered  the  stock,  duly  indorsed  for  transfer,  to  the  defendants, 
but  that  they  refused  to  purchase  or  pay  for  the  same  as  agreed, 
notwithstanding  plaintiff  had  kept  and  performed  all  of  the  condi- 
tions required  of  him  by  the  contract,  it  states  a  cause  of  action,  and 
a  demurrer  thereto  was  improperly  sustained. 

Id, — Contract  Within  Statute  of  Frauds — Consideration — Presump* 
tions  of  Law  not  Required  to  be  Pleaded. — Though  the  contract 
alleged  was  within  the  statute  of  frauds,  and  was  required  to  be  in 
writing,  yet  presumptions  of  law  are  not  required  to  be  pleaded; 
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and  in  the  present  case  the  presumption  that  the  contract  was  in 
writing  necessarily  followed  from  the  allegation  that  it  was  made, 
and  it  follows  that  the  written  contract  carries  with  it  the  presump- 
tion of  a  consideration,  as  matter  of  law;  and  the  burden  is  cast 
upon  the  defendant  to  show  the  contrary,  to  avoid  the  contract.  It 
was  not  necessary  to  a  good  complaint  that  the  consideration  of 
the  contract  should  be  alleged. 

Id. — Complaint  not  Based  upon  SPEcnric  Pekfobuancb — Thsobt  ov 
Complaint — Option  to  Sell  Stock — Vesting  of  Title — Recoyebt 
of  Pubchase  Pbice. — The  complaint  is  not  based  upon  specific  per- 
formance of  a  contract  to  sell  personal  property,  and  contains  none 
of  the  essentials  of  such  an  action ;  but  it  proceeds  upon  the  theory 
that  the  contract  for  the  sale  of  the  stock  was  fully  executed  upon  the 
exercise  of  the  option  to  sell,  and  that  when  the  stock,  duly  indorsed 
for  transfer,  was  tendered  to  the  defendants,  title  to  the  same  at 
once  became  vested  in  them,  and  upon  their  refusal  to  pay,  the 
plaintiff,  electing  to  consider  the  stock  as  sold,  was  entitled  to  re- 
eover  the  purchase  price  thereof. 

Id.— Altebnativb  Remedies  of  Vendob  of  Pebsonal  Peopebty. — Ordi- 
narily, the  vendor  of  personal  property,  upon  the  refusal  of  the 
vendee  to  take  the  property,  may  resort  to  one  of  three  remedies, 
vis.:  (1)  Standing  on  the  sale  the  vendor  may  retain  the  property 
for  the  vendee,  and  sue  for  the  purchase  price;  (2)  Acting  as  the 
agent  of  the  vendee,  the  vendor  may  resell  the  property,  and  then 
sue  to  recover  the  difference  between  the  contract  price  and  the  price 
obtained  on  the  resale;  or  (3)  The  vendor  may  treat  and  keep  the 
property  as  his  own,  and  recover  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  and  place  of  delivery. 

Jd4 — Option  to  Purchase  a  Unilateral  Contract — Tbanspobmino 
Effect  of  Mutual  Exebcise  of  Option.— Though  the  offer  to  pur- 
chase corporate  stock  was  at  its  inception  a  mere  offer  to  purchase, 
and  therefore  unilateral  and  lacking  in  mutuality,  nevertheless,  when, 
u  alleged,  the  plaintiff  promptly,  upon  the  expiration  of  the  time 
specified  in  the  contract,  exercised  his  option  to  sell,  by  an  ac- 
ceptance of  the  offer  to  purchase,  and  then  made  an  immediate 
tender  of  the  stock  duly  indorsed  for  transfer,  the  original  contract 
was  thereupon  transformed  from  a  mere  offer  to  purchase  into  an 
absolute  unconditional  contract  of  purchase  and  sale. 

Id. — Title  to  Stock  Tbansfeebed  Undeb  Code  Provisions. — The  com- 
plaint is  sufficient  to  show  that  the  title  to  the  stock  was  transferred 
to  the  defendants,  and  vested  in  them,  as  contemplated  by  the  pro- 
visions of  section  1411  of  the  Civil  Code,  under  which  an  offer  to 
perform  an  executory  contract  for  the  purchase  and  sale  of  per- 
sonal property  is  tantamount  to  performance,  and  vests  the  title 
to  the  thing  sold  in  the  vendee.  Under  that  section,  the  title  to  per- 
is CaJ.  App.— 20 
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■onal  property  is  transferred,  under  an  executory  contract  for  the 
lale  thereof,  when  the  seller  prepares  the  thing  sold  for  delivery, 
and  offers  it  to  the  buyer  with  the  intent  to  transfer  the  title 
thereto  to  the  buyer,  which  is  dearly  shown  by  the  complaint  in 
this  case,  which  states  a  cause  of  action  for  the  purchase  price. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    J.  D.  Murphey,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Welles  Whitmore,  for  Appellant. 

Ira  S.  Lillick,  for  Respondents. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  ren- 
dered and  entered  in  favor  of  the  defendants  upon  an  order 
sustaining  defendants'  demurrer  to  plaintiff's  third  amended 
complaint  without  leave  to  amend. 

The  plaintiff  sought  to  recover  from  the  defendants  the  sum 
of  $1,000  as  the  purchase  price  of  one  hundred  shares  of  the 
corporate  capital  stock  of  the  Sunset  Dredging  and  Develop- 
ment Company,  which  stock  it  is  alleged  the  defendants  con- 
tracted to  buy  from  plaintiff. 

The  contract  sued  on  is  not  alleged  in  the  complaint  to  have 
been  expressed  in  writing  nor  pleaded  in  haec  verba.  The 
gist  of  the  action,  however,  is  to  be  found  in  those  allegations 
of  the  complaint  wherein,  in  substance,  it  is  averred  that  the 
defendants  promised  and  agreed  to  purchase  said  stock  from 
plaintiff  for  the  sum  of  $1,000  **  after  one  year  from  February 
11th,  1905,"  in  the  event  that  plaintiff  desired  to  sell  the 
same ;  that  on  February  11,  1906,  plaintiff  notified  defendants 
that  he  desired  to  sell  the  specified  stock  at  the  price  stated, 
and  thereupon  tendered  the  stock,  duly  indorsed  for  transfer, 
to  the  defendants,  but  that  they  refused  to  purchase  or  pay 
for  the  same,  as  agreed,  notwithstanding  that  the  plaintiff 
had  kept  and  performed  all  of  the  conditions  required  of  him 
by  the  contract. 

It  is  apparent  that  the  defendants'  demurrer  was  sustained 
upon  the  ground  that  the  facts  pleaded  did  not  constitute  a 
cause  of  action. 
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In  support  of  the  demurrer  it  is  urged  that  the  complaint  is 
defective  in  Dot  alleging  that  the  contract  in  suit  was  founded 
upon  an  adequate  or  any  consideration. 

As  a  matter  of  pleading  the  plaintiff  was  not  required  to 
allege  that  the  contract  sued  on  was  founded  upon  a  considera- 
tion. To  be  valid  under  the  statute  of  frauds  the  contract 
must  have  been  in  writing,  and  the  law  presumes  that  such 
a  contract  was  in  writing.  Presumptions  of  law  need  not  be 
pleaded;  and  in  the  present  case  the  presumption  that  the 
contract  was  in  writing  necessarily  followed  the  allegation  of 
its  making.  {Brennan  v.  Ford,  46  Cal.  7 ;  Emerson  v.  Bergin, 
76  Cal.  197,  [18  Pac.  264] ;  Brodcr  y.  Conklin,  11  Cal.  330, 
[19  Pac.  513] ;  Regan  v.  Justice's  Court,  75  Cal.  253,  [17  Pac. 
195] ;  Barnard  v.  Lloyd,  85  Cal.  131,  [24  Pac.  658] ;  Bradford 
Inv.  Co.  V.  Joost,  117  Cal.  204,  [48  Pac.  1083].) 

Every  contract  expressed  in  writing  carries  with  it  the  pre- 
sumption of  a  consideration  for  its  execution;  and  the  burden 
of  showing  a  want  of  consideration  is  upon  the  party  who 
seeks  to  avoid  the  contract.  (Civ.  Cede,  sees.  1614,  1615; 
Williayns  v.  Hall,  79  Cal.  606,  [21  Pac.  965]  ;  Henke  v.  Eureka 
Endowment  Assn,,  100  Cal.  429,  [34  Pac.  1089]  ;  Rogers  v. 
Schulenburg,  111  Cal.  281,  [43  Pac.  899].)  Presumptively 
the  contract  sued  on  in  the  case  at  bar  was  expressed  in  writ- 
ing; and  that  being  so,  the  further  presumption  that  it  was 
founded  upon  a  consideration  necessarily  follows  as  a  matter 
of  law ;  and  therefore  it  was  not  necessary  to  a  good  complaint 
that  the  consideration  for  the  contract  should  be  specifically 
pleaded. 

The  defendants'  contention  in  this  regard  is  based  in  part 
upon  the  assumption  that  the  plaintiff  is  seeking  relief  by  the 
remedy  of  specific  performance,  and  that,  therefore,  plaintiff  *s 
tomplaint  should  allege  and  show  not  only  an  adequate  con- 
sideration for  the  contract,  but  that  as  between  the  parties 
thereto  it  was  fair  and  just. 

The  complaint,  however,  contains  none  of  the  essentials  of  a 
cause  of  action  for  the  specific  performance  of  a  contract  for 
the  purchase  of  personal  property;  and  as  it  is  readily  ap- 
parent from  the  allegations  of  the  complaint  that  the  plain- 
tiff is  not  seeking  specific  performance  of  the  contract,  it  will 
be  neither  necessary  nor  profitable  to  follow  counsel  for  de- 
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fendants  in  his  discussion  of  what  is  required  to  constitute 
a  good  complaint  in  an  action  for  specific  performance. 

Plaintiff's  complaint  evidently  proceeds  upon  the  theory 
that  the  contract  for  the  sale  of  the  stock  was  fully  executed 
upon  the  exercise  of  the  option  to  sell,  and  that  when  delivery 
of  the  stock,  duly  indorsed  for  transfer,  was  tendered  to  the 
defendants,  title  to  the  same  at  once  became  vested  in  them, 
and  that  upon  their  refusal  to  pay,  the  plaintiff,  electing  to 
consider  the  stock  as  sold,  was  entitled  to  recover  the  purchase 
price  thereof. 

Ordinarily,  the  vendor  of  personal  property,  upon  the  re- 
fusal of  the  vendee  to  take  the  property  and  pay  the  agreed 
price  therefor,  may  resort  to  one  of  three  remedies,  viz.:  (1) 
Standing  on  the  sale  the  vendor  may  retain  the  property 
for  the  vendee  and  sue  for  the  purchase  price  j  (2)  Acting  as 
the  agent  of  the  vendee  the  vendor  may  resell  the  property, 
and  then  sue  to  recover  the  difference  between  the  contract 
price  and  the  price  obtained  on  the  resale;  or  (3)  The  vendor 
may  treat  and  keep  the  property  as  his  own,  and  recover  from 
the  vendee  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  delivery.  (2  Sedgwick 
on  Damages,  8th  ed.,  sec.  753;  Lewis  v.  Oreider,  49  Barb. 
606;  Pollen  v.  LeRoy,  30  N.  Y.  549;  Dtistan  v.  McAndrew, 
44  N.  Y.  72.) 

Of  course,  in  a  case  where  the  title  to  the  property  con- 
tracted for  has  not  passed  to  the  vendee,  the  vendor,  upon  a 
breach  of  the  contract,  would  have  no  cause  of  action  for  the 
purchase  price.  In  such  a  case  the  vendor  would  be  compelled 
to  recoup  his  loss,  if  any,  solely  by  an  action  for  damages 
founded  upon  a  breach  of  the  vendee's  contract  to  accept 
and  pay  for  the  property.     (Civ.  Code,  sec.  3311.) 

If  in  the  present  case  the  sale  was  completed,  and  the  title 
to  the  property  sold  had  actually  or  in  contemplation  of  law 
passed  to  the  defendants,  plaintiff  was  within  his  rights  in 
electing  to  sue  for  the  purchase  price  of  the  stock;  and  the 
sufficiency  of  the  facts  stated  in  the  complaint  to  constitute 
a  cause  of  action  for  the  recovery  of  the  purchase  price,  rather 
than  for  damages  for  breach  of  contract,  depends  upon 
whether  or  not  the  pleaded  facts  show  a  completed  sale,  with 
title  to  the  property  sold  in  the  defendants  at  the  time  the 
action  was  instituted.    (Civ.  Code,  sec.  3310;  Lassing  v.  James, 
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107  Cal.  348,  [40  Pac.  534] ;  Bement  v.  Smith,  15  WencL 
(N.  Y.)  493.) 

While  it  may  be  conceded,  as  contended  by  counsel  for  de- 
fendants, that  the  contract  in  controversy  was  at  its  inception 
but  a  mere  offer  to  purchase,  and  therefore  unilateral  and  lack- 
ing in  mutuality,  nevertheless  if  it  be  a  fact,  as  alleged  in  the 
complaint,  that  plaintiff  promptly,  upon  the  expiration  of  the 
time  specified  in  the  contract,  exercised  his  option  to  sell  by 
an  acceptance  of  the  offer  to  purchase,  and  then  made  an  imme- 
diate tender  of  the  stock,  duly  indorsed  for  transfer,  the 
original  contract  was  thereby  and  thereupon  transformed  from 
a  mere  offer  to  purchase  into  an  absolute,  unconditional  bind- 
ing contract  of  purchase  and  sale;  and  from  that  time  on, 
if  title  to  the  stock  had  vested  in  the  defendants,  the  plaintiff 
was  justified  in  treating  and  suing  upon  the  completed  transac- 
tion as  if  it  were  an  ordinary  contract  of  purchase  and  sale. 
(Civ.  Code,  sec.  3310;  Keller  v.  Ybarru,  3  Cal.  147;  Lassing 
V.  James,  107  Cal.  348,  [40  Pac.  534] ;  Los  Angeles  etc.  Co. 
V.  Wilshire,  135  Cal.  654,  [67  Pac.  1086]  ;  Cook  on  Stock- 
holders, sec.  C34;  Bement  v.  Smith,  15  Wend.  (N.  Y.)  493; 
Sedgwick  on  Damages,  282;  Struthers  v.  Drexel,  122  U.  S. 
487-493,  [30  L.  Ed.  1216,  7  Sup.  Ct.  Rep.  1293].) 

It  seems  clear  to  us  that  the  allegations  of  the  plaintiff's 
complaint  are  sufficient  to  show  that  title  to  the  stock  was  trans- 
ferred to  and  vested  in  the  defendants.  By  the  provisions 
of  section  1411  of  the  Civil  Code  an  offer  to  perform  an  execu- 
tory contract  for  the  purchase  and  sale  of  personal  property 
is  tantamount  to  performance,  and  vests  the  title  to  the  thing 
sold  in  the  vendee.  That  section  in  substance  provides  that 
the  title  to  personal  property  is  transferred  by  an  executory 
contract  for  the  sale  thereof  when  the  seller  prepares  the  thing 
sold  for  delivery,  and  offers  it  to  the  buyer  with  the  intent 
to  transfer  the  title  thereto  to  the  buyer.  That  in  substance 
is  what  the  plaintiff  alleges  he  did  in  the  case  at  bar;  and 
if  it  be  true,  as  we  think,  that  the  defendants'  original  offer 
to  purchase  was  merged  into  a  completed  contract  of  sale  by 
the  plaintiff's  acceptance  of  the  defendants'  proposal,  and 
that  a  tender  of  delivery  vested  title  in  the  defendants,  then 
it  must  follow  that  the  plaintiff's  complaint  states  a  cause  of 
action  for  the  purchase  price  of  the  stock.     {Orr  v.  Bigelotv, 
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20  Barb.  (N.  Y.)  21,  Benieni  v.  Smith,  15  Wend.  (N.  Y.)  493; 
Lassing  v.  James,  107  Cal.  348,  [40  Pac.  534].) 

The  judgment  appealed  from  is  reversed,  with  instructions 
to  the  trial  court  to  overrule  the  defendants'  demurrer  and  re- 
quire them  to  answer. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 


[Civ.  No.  1095.    First  Appellate  District.— June  20,  1912.1 

CHARLES    IGNATIUS    KEEFE,    Appellant,    v.    ELIZA- 
BETH A.  KEEFE,  MARY  DENELY  et  al.,  Respondents. 

Contract  of  Mother  With  Son — Conveyance  of  Interest  in  Lani>— 
Return  of  Same  at  Death — ^Will — ^Revocation — Second  Wnx  to 
Daughters — Valid  Contract — ^Relief  in  Equity. — Where  a  mother, 
in  consideration  of  the  conveyance  to  her  at  her  request  of  her  son's 
one-tenth  interest  in  his  deceased  father's  land,  and  also  of  the  in- 
terest of  her  daughters  in  the  same  land,  for  her  better  maintenance 
during  her  life,  agreed  to  return  to  each  of  them  one-tenth  interest 
in  the  property  at  death,  and  then  made  a  will  accordingly,  which 
she  afterward  revoked,  and  willed  all  of  the  father's  bind  to  her 
daughters,  and  died,  having  made  no  other  disposition  of  the  land 
during  life,  her  contract  with  the  son  was  neither  uncertain  nor  in- 
valid, and  being  wholly  concerning  land,  the  jurisdiction  in  equity 
to  enforce  the  same  as  against  the  daughters,  to  the  extent  of  his 
interest  in  the  land,  is  well  established. 

Id. — Nature  of  Interest  of  Daughters  in  Son's  Estate — Resultino 
Trust — Relief  in  Equity — Statute  op  Limitations — Four  Years. 
Under  the  terms  of  the  contract,  and  of  the  last  will  of  the  mother 
solely  to  the  daughters,  their  interest  in  the  land,  which  was  to  be 
returned  to  the  son  at  his  mother's  death,  is  impressed  with  the 
qualities  of  a  resulting  trust  in  their  hands  in  favor  of  the  son, 
which  may  be  enforced  in  equity  against  them  in  favor  of  the  son 
at  any  time  within  four  years  after  the  mother's  death. 

Id. — Oral  Contract  Prior  to  Code  Amendments  Valid. — Since  the  oral 
contract  to  return  the  interest  in  the  land  to  the  son  at  the  mother's 
death  was  made  before  the  amendments  to  sections  1624  of  the  Civil 
Code  and  1973  of  the  Code  of  Civil  Procedure  were  enacted,  which 
now  require  such  a  contract  to  be  in  writing,  those  amendments 
cannot  have  a  retroactive  effect,  and  operate  to  make  void  a  contract 
which  was  valid  at  the  time  when  it  was  made. 
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Id. — AoBEKMEKT  TO  LEAVE  PROPERTY  TO  SoN— Wtll. — It  IS  held  unten- 
able that  there  was  no  agreement  of  the  mother  to  make  a  will  of  the 
land  deeded  to  her  by  the  plaintiff  to  him  at  her  death.  It  is  sufS- 
eient  that  she  promised  to  leave  the  land  so  deeded  to  her  to  her  son 
at  her  decease. 

Is. — Improper  Granting  or  Nonsuit — Alleged  Insufficiengt  of  Com- 
plaint.— The  court  erred  in  granting  a  motion  for  a  nonsuit  on 
the  ground  that  the  evidence  showed  no  ground  for  the  relief  sought 
by  the  complaint.  It  is  held  that  the  complaint  showed  a  ground 
for  relief,  either  for  that  prayed  for,  or  for  damages  against  the 
estate  of  the  deceased  mother.  But  it  is  held  further,  whether  the 
complaint  states  a  cause  of  action  or  not,  the  insufficiency  of  the 
complaint  is  not  a  ground  for  a  nonsuit. 

Id. — Variance  Between  Complaint  and  jProof  not  Urged  as  a  Ground 
of  Nonsuit — War'er — Right  of  Plaintiff  to  Remedy  Objections. 
Where  the  ground  of  variance  between  the  complaint  and  the  proof 
was  not  urged  as  a  ground  of  nonsuit,  it  was  waived,  and  cannot 
be  urged  upon  appeal  for  the  first  time.  The  plaintiff  had  the  right 
to  have  his  attention  called  to  such  supposed  variance,  so  that  he 
might  have  an  opportunity  to  remedy  it  if  he  desired. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  H.  Cabaniss, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  "W.  Perry,  and  Henry  Conlin,  for  Appellant. 

Bartlett  &  Langdon,  B.  C.  Harrison,  and  Cullinan  &  Hickey, 
for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  en- 
tered upon  an  order  of  nonsuit  in  an  action  to  enforce  specific 
performance  of  an  agreement  alleged  to  have  been  made  be- 
tween plaintiflf  and  his  mother,  Susan  Keefe,  deceased,  where 
she  promised  to  make  a  certain  provision  for  him  in  her  will. 

Michael  Keefe,  the  plaintiflf^s  father,  died  intestate,  leaving 
at  the  time  of  his  death  two  parcels  of  valuable  real  estate 
in  the  city  and  county  of  San  Francisco,  which  estate  was 
community  property.  One-half  of  his  property  was  given  his 
widow,  Susan  Keefe,  and  the  other  one-half  descended  to  the 
five  children  of  Michael  and  Susan  Keefe.     As  one  of  such 
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children  plaintiff's  interest  in  the  estate  was  therefore  one- 
tenth. 

At  the  time  of  the  death  of  Michael  Eeefe,  the  plaintiff  was 
in  military  service  to  the  United  States,  and  stationed  in  the 
Philippine  Islands.  With  a  view  to  looking  after  his  interest 
in  the  estate  he  secured  his  discharge  from  the  army,  went  to 
San  Francisco,  called  upon  his  mother,  the  administratrix  of 
the  estate,  and  demanded  his  share  of  the  property  left  by  his 
father.  The  property  was  still  in  probate,  undistributed,  and 
this  request  of  course  could  not  be  complied  with.  The  next 
day,  at  the  request  of  Susan  Eeefe,  she  and  the  plaintiff  met 
at  the  office  of  her  attorney.  There  were  also  present  her 
attorney,  and  her  daughters,  with  whom  she  was  at  the  time 
living  and  who  are  the  principal  beneficiaries  under  her  will. 
After  considerable  conversation  the  plaintiff  was  ultimately 
persuaded  to  make  a  transfer  of  his  interest  in  his  father's 
estate  to  his  mother  for  her  better  maintenance  and  protection 
during  her  life,  with  the  understanding  that  upon  his  mother's 
death  his  share  in  his  father's  estate  would  be  returned  to 
him. 

Susan  Keefe  died  in  San  Francisco  March  12,  1909,  leaving 
a  last  will  and  testament,  according  to  the  terms  of  which 
she  in  effect  failed  to  carry  out  her  contract  with  the  plaintiff. 
Her  will  was  subsequently,  to  wit,  April  6,  1909,  admitted  to 
probate,  and  on  April  14,  1911,  this  action  was  commenced. 

Upon  the  trial  thereof,  as  before  stated,  a  judgment  of  non- 
suit was  entered  against  the  plaintiff.  The  motion  for  nonsuit 
was  made  upon  the  following  grounds:  1.  That  the  cause  of 
action  asserted  by  the  complaint  on  the  contract  alleged  and 
sought  to  be  established  and  specifically  enforced  is  barred 
by  section  339  of  the  Code  of  Civil  Procedure;  2.  That  the 
contract  sought  to  be  established  and  specifically  enforced  is 
within  subdivision  7  of  section  1973  of  the  Code  of  Civil  Pro- 
cedure; 3.  That  the  contract  alleged  is  not  specifically  en- 
forceable. 

Taking  up  the  last  ground  of  the  motion  first,  defendants 
contend  in  effect  that  equity  ought  not  to  interpose  and  grant 
relief  in  this  case,  because  the  contract  is  vague  and  indefinite, 
and  because  the  plaintiff  may  be  fully  and  adequately  com- 
pensated in  money  for  the  breach  of  the  alleged  contract. 
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The  testimony  shows  that  immediately  upon  the  plaintiff's 
arrival  in  San  Francisco  he,  at  the  suggestion  of  his  mother, 
met  her  at  the  office  of  her  attorney ;  that  the  attorney  asked 
him  if  he  had  received  a  letter  requesting  him  to  deed  his 
share  of  his  father's  estate  to  his  mother;  and  upon  receiving 
a  reply  in  the  affirmative  asked  him  what  he  was  going  to  do 
about  it.  Plaintiff  replied  that  he  was  going  to  take  his  share 
of  the  estate,  whereupon  his  mother  commenced  to  cry,  and 
said,  ** Charlie,  are  you  going  to  take  my  property!  .  .  . 
Charlie,  you  will  be  getting  old  one  of  these  days,  and  if  you 
take  your  share  you  will  only  squander  it.  Let  me  have  it, 
and  I  will  give  it  back  to  you  on  my  death."  He  told  his 
mother  that  upon  those  conditions  she  could  take  it.  At  this 
point  the  attorney  came  forward  with  the  deed  and  said, 
"Charlie,  remember  now  this  share  that  you  are  giving  to 
your  mother  will  be  given  back  to  you  on  her  death."  "These 
are  the  conditions,"  said  the  plaintiff,  "upon  which  I  am 
going  to  give  it  to  my  mother." 

The  attorney,  who  was  a  witness  for  the  plaintiff,  testified 
that  at  this  meeting  he  explained  to  plaintiff  that  the  latter 's 
two  sisters  had  conveyed  or  were  going  to  convey  their  in- 
terests to  their  mother,  and  it  was  desired  that  he  should  do 
likewise  in  order  that  his  mother  might  have  an  income  for 
the  rest  of  her  life  sufficient  to  keep  her  comfortable ;  that  to 
this  plaintiff  was  agreeable,  but  that  he  did  not  want  the  prop- 
erty sold.  In  reply  the  witness  informed  him  that  his  mother 
considered  the  land  in  question  a  fine  piece  of  property,  pro- 
ducing a  good  income,  and  had  no  idea  of  selling  it ;  that  never- 
theless if  plaintiff  conveyed  his  share  to  her,  it  would  be  hers 
absolutely,  and  if  so  advised  she  might  sell  it.  In  effect  the 
plaintiff  still  objected ;  but  when  he  was  informed  that,  if  he 
persisted  in  receiving  his  share,  his  mother  would  not  hold 
the  land  with  him,  and  that  it  could  be  sold  in  partition  pro- 
ceedings, he  finally  acquiesced  in  making  a  deed  to  her,  with 
the  understanding  that  the  share  so  conveyed  should  be  re- 
turned to  him  on  his  mother's  death. 

Prior  to  receiving  a  conveyance  of  their  interest  in  the  land 
from  all  of  her  children,  the  mother  made  a  will  in  which  she 
stated  that  it  was  proposed  that  her  sons  and  daughters  should 
deed  to  her  their  five-tenths  interest  in  their  father's  estate, 
and  in  the  said  will  she  devised  and  bequeathed  to  each  of  her 
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children,  who  should  thus  convey  to  her  their  said  interest, 
a  one-tenth  interest  in  her  estate.  This  will  was  subsequently 
revoked,  and  another  one  executed  in  which  the  mother  left 
all  her  property  to  her  daughters. 

We  think  the  contract  disclosed  by  the  evidence  is  neither 
uncertain  nor  unenforceable  in  equity.  Even  if  Susan  Keefe 
had  sold  the  land,  perhaps,  under  a  fair  interpretation  of  the 
contract,  the  plaintiff  would  have  been  entitled  to  a  one-tenth 
interest  in  the  proceeds;  and  possibly  in  that  event  the  pro- 
ceeds would  have  been  in  such  shape  that  an  action  at  law 
would  have  been  entirely  adequate.  But  under  the  circum- 
stances presented  by  the  evidence  it  is  quite  clear,  we  think, 
that  Susan  Keefe  agreed  to  return  to  the  plaintiff  at  the  time 
of  her  death  his  one-tenth  interest  in  this  land,  provided  she 
had  not  in  the  meantime  sold  the  same.  She  did  not  sell 
the  property ;  she  failed  to  keep  her  contract,  which  is  definite, 
certain  and  valid.  He  was  therefore  entitled  to  some  remedy; 
and  as  land  was  the  subject  matter  of  the  agreement,  as  well 
as  of  this  suit,  the  inadequacy  of  the  legal  remedy  is  well  set- 
tled, and  the  jurisdiction  of  equity  firmly  established.  {Cor- 
da/no  V.  Ferreiti,  15  Cal.  App.  670,  [115  Pac.  657] ;  2  Pomeroy 'a 
Bq.  Rem.,  sec.  745.) 

As  before  indicated,  this  action  is  based  upon  an  oral  con- 
tract, and  if  it  is  governed  by  the  provisions  of  section  339, 
limiting  the  time  to  commence  actions  on  such  contracts  to 
two  years,  it  is  of  course  barred.  But  under  the  terms  of  the 
contract  the  property  involved  is  impressed  with  the  qualities 
of  a  resulting  trust  in  the  hands  of  the  defendants.  (Duvcde 
V.  Duvale,  54  N.  J.  Eq.  581,  [35  Atl.  750] ;  Best  v.  Oralapp, 
69  Neb.  811,  [5  Ann.  Cas.  491,  96  N.  W.  641,  99  N.  W.  837] ; 
2  Pomeroy  *s  Eq.  Rem.,  sec.  746;  1  Underbill  on  Wills,  sec 
286;  see  cases  cited  in  note  to  Johnson  v.  HubbeU,  66  Am. 
Dec.  787.) 

In  such  a  case  an  action  may  be  brought  at  any  time  within 
four  years.  {Hecht  v.  Slaney,  72  Cal.  363,  [14  Pac.  88] ;  PQUr 
V.  Southern  Pacific  Ry.  Co.,  52  Cal.  42 ;  Cliapman  v.  Bank  of 
Cal,,  97  Cal.  155,  [31  Pac.  896] ;  Nougues  v.  Newlands,  118 
Cal.  102,  106,  [50  Pac.  386].) 

Since  this  contract  was  made  sections  1624  of  the  Civil  Code 
and  1973  of  the  Code  of  Civil  Procedure  have  been  amended 
80  as  to  require  contracts  like  this  one  to  be  in  writing;  and  at 
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the  trial  defendants  insisted  that  this  contract  came  within 
those  sections  as  amended.  They  have  not  pressed  the  point  in 
this  court,  and  may  be  deemed  to  have  abandoned  it,  as  well 
they  might,  for  it  is  wholly  without  merit.  The  case  was  not 
within  the  sections  as  they  read  at  the  time  this  contract  was 
made.  {Stewart  v.  Smith,  6  Cal.  App.  152,  [91  Pac.  661].) 
And  certain  it  is  that  the  amendments  should  not  have  a  retro- 
active effect,  and  operate  to  make  void  a  contract  valid  at 
the  time  of  its  execution.  (29  Am.  &  Ency.  of  Law,  814;  20 
Cyc.  281.) 

There  is  no  merit  in  the  suggestion  that  there  was  no  agree- 
ment to  make  a  will.  It  is  sufficient  that  Susan  Keefe  prom- 
ised to  leave  the  property  to  the  plaintiff  at  her  decease. 
{Best  V.  Gralapp,  69  Neb.  811,  [5  Ann.  Cas.  491,  96  N.  W. 
641,  99  N.  W.  837].) 

One  other  matter  is  suggested  in  the  brief  of  respondent, 
which  we  will  notice.  While  it  may  be  that  the  allegations 
of  the  complaint  do  not  show  that  the  plaintiff  is  entitled 
to  the  relief  demanded,  still  if  it  shows,  as  is  admitted  by  the 
defendants,  that  he  may  be  entitled  to  a  judgment  in  dam- 
ages, it  follows,  of  course,  that  the  complaint  states  a  cause 
of  action.  {Swan  v.  Talbot,  152  Cal.  142,  [17  L.  R.  A.,  N.  S., 
1066,  94  Pac.  238].)  But  even  if  the  complaint  did  not  state 
a  cause  of  action,  this  objection  could  not  be  availed  of  on  a 
motion  for  nonsuit.  {Pacific  Pav.  Co,  v.  Vizelich,  141  Cal. 
410,  [74  Pac.  352].) 

If  the  allegations  of  the  complaint  and  the  proof  do  not 
correspond  there  is  a  variance ;  but  the  defendants  not  having 
specified  this  as  one  of  the  grounds  of  their  motion  for  nonsuit, 
we  cannot  here  consider  it  for  the  first  time.  The  attention 
of  the  plaintiff  should  have  been  called  to  the  supposed  de- 
fect, so  that  he  might  have  an  opportunity  to  remedy  it  if 
he  desired.  (1  Hayne  on  New  Trial  and  Appeal,  revised  ed., 
sees.  115, 116,  pp.  561  and  577.) 

The  judgment  appealed  from  is  reversed. 

Hall,  J.y  and  Lennon,  P.  J.,  concurred. 
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[CSv.  No.  1016.    Seeond  Appellate  District— June  20,  1912.] 

REPUBLIC  IRON  AND  STEEL  COMPANY,  a  Corporation, 
Respondent,  v.  J.  N.  PATILLO  et  al.,  Defendants; 
A.  J.  SHERER,  AppeUant. 

Street  Improvement — Action  on  Contractor's  Bond  por  Materials 
Furnished— Insufficient  Complaint — ^Failure  to  Allege  or  Find 
Nbcessart  Fiung. — In  an  action  against  the  sureties  on  the  bond 
of  a  contractor  for  a  street  improvement  for  materials  furnished 
to  the  contractor,  the  failure  of  the  plaintiff  to  allege,  or  of  the 
court  to  find,  that  the  plaintiff  filed  a  verified  statement  of  its  claim 
with  the  city  street  superintendent  within  thirty  days  after  the 
work  was  completed,  as  required  by  section  6%  of  the  Yrooman 
act,  as  amended  in  1899,  rendered  the  complaint  and  the  findings 
insufilcient  to  sustain  a  judgment  for  plaintiff. 

Id. — Presumption  That  Contract  and  Bond  were  Statutory. — Al- 
though the  complaint  does  not  allege  nor  is  it  found  by  the  court 
that  the  bond  was  given  by  authority  of  the  statute,  yet,  considering 
that  the  municipality  was  only  authorized  to  act  under  permission 
of  statutory  authority  in  making  the  street  improvements,  and 
further  that  the  bond  in  its  terms  was  phrased  according  to  the 
statutory  requirement,  it  must  be  assumed  that  the  contract  was  so 
made,  and  the  bond  given  in  connection  therewith  accordingly. 

Id. — Compliance  With  Statute  Essential — ^Benefit  to  Sureties. — 
It  being  essential  to  a  cause  of  action  that  the  complaint  should 
allege  and  that  the  court  should  find  the  necessary  compliance  with 
the  statutory  authority,  it  cannot  be  said  that  a  compliance  there- 
with would  be  of  no  benefit  to  the  sureties,  and  that  therefore  it 
may  be  disregarded.  Where  street  proceedings  depend  upon  statu- 
tory provisions  as  giving  authority  to  make  such  contracts,  persons 
claiming  the  benefit  of  such  provisions  must  make  substantial  com- 
pliance therewith;  and  the  filing  of  the  verified  claim  with  the 
street  superintendent  showing  that  the  contractor  has  failed  to  pay 
for  materials  furnishes  a  means  of  notice  to  the  sureties  on  the 
bond,  so  that  they  may  protect  themselves  against  the  contractor. 

Id. — Statutory  Bond  not  to  be  Considered  as  Common-law  Obliga- 
tion— ^Premature  Action  on  Bond. — It  is  held  that  a  statutory 
bond  cannot  be  considered  as  a  common-law  obligation,  and  that 
until  the  street  work  has  been  completed  under  the  terms  of  the 
statute,  the  notice  of  plaintiff's  claim  could  not  have  been  properly 
filed,  and  any  action  brought  upon  the  bond  prior  to  such  completion, 
or  before  the  occurrence  of  such  events  as  might  make  a  showing  af 
formal  completion  unnecessary,  would  be  premature. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lo« 
Angeles  County.    Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  G.  Baker,  and  Edward  Winterer,  for  Appellant. 

W.  W.  Butler,  for  Respondent 

JAMES,  J. — This  action  was  brought  against  defendants 
as  sureties  on  a  bond  given  for  the  protection  of  materialmen 
and  laborers  under  a  contract  made  by  the  Patillo  Contracting 
Company  with  the  city  of  Hollywood  for  the  doing  of  certain 
street  work.  Defendant  Patillo  made  default  and  defendant 
Sherer  has  appealed  from  a  judgment  entered  against  him, 
and  also  from  an  order  made  denying  his  motion  for  a  new 
trial. 

Plaintiff  in  its  complaint  set  out  that  the  Patillo  Contracting 
Company,  on  or  about  the  13th  of  August,  1909,  entered  into 
a  contract  with  the  street  superintendent  of  the  city  of  Holly- 
wood, a  municipal  corporation,  for  the  improvement  of  High- 
land avenue,  a  public  street  within  said  city;  that  contem- 
poraneously with  the  execution  of  said  contract  the  contract- 
ing company,  as  principal,  and  defendants  as  sureties,  exe- 
cuted and  delivered  to  the  city  of  Hollywood  their  undertaking 
in  writing  in  the  sum  of  $10,000,  a  copy  of  which  was  attached 
to  and  made  a  part  of  the  complaint.  It  was  then  alleged 
that  plaintiff  furnished  to  the  contracting  company  materials 
of  the  value  of  $1,085,  for  which  said  contracting  company 
had  refused  to  pay.  A  demand  was  alleged  to  have  been 
made  upon  the  contracting  company  and  upon  the  defendants 
as  sureties  prior  to  the  commencement  of  the  action.  The 
complaint  contained  no  allegation  as  to  any  claim  having  been 
filed  w^ith  the  superintendent  of  streets  of  the  city  of  Holly- 
wood on  behalf  of  the  plaintiff  within  thirty  days  after  the 
work  of  improvement  was  completed;  neither  did  it  appear 
from  the  complaint  as  to  when  such  work  was  completed,  if 
at  all.  Upon  trial  being  had,  the  court  made  its  findings  in 
favor  of  the  plaintiff,  following  the  allegations  of  the  com- 
plaint, and  made  no  finding  as  to  the  time  of  completion  of 
the  work,  or  as  to  whether  plaintiff  had  filed  any  claim  with 
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the  superintendent  of  streets.  In  our  opinion,  these  findings 
do  not  sustain  the  judgment.  It  must  be  assumed  from  the 
facts  found  that  the  city  of  Hollywood  entered  into  the  con- 
tract with  the  Patillo  Contracting  Company  under  authority 
of  the  statute  permitting  it  so  to  do,  and  that  the  bond  upon 
which  appellant  was  a  surety  was  given  pursuant  to  such 
statute.  Section  6^  of  the  Vrooman  street  act,  as  amended 
in  1899  (Stats.  1899,  p.  23),  provides  that  where  contracts 
for  street  improvement  are  made  by  a  municipality,  a  bond 
shall  be  required  to  be  filed  with  the  superintendent  of  streets, 
which  bond  shall  be  made  to  inure  to  the  benefit  of  any  and 
all  persons,  companies  or  corporations  who  perform  labor  or 
furnish  materials  to  be  used  in  the  work  of  improvement.  It 
is  provided  further  in  this  section  as  follows:  "Any  material- 
man, person,  company,  or  corporation  furnishing  materials 
to  be  used  in  the  performance  of  said  work  specified  in  said 
contract,  or  who  performed  work  or  labor  upon  the  said  im- 
provement, whose  claim  has  not  been  paid  by  the  said  con- 
tractor, company,  or  corporation,  to  whom  the  said  contract 
was  awarded,  may,  within  thirty  days  from  the  time  said  im- 
provement is  completed,  file  with  the  superintendent  of  streets 
a  verified  statement  of  his  or  its  claim,  together  with  a  state- 
ment that  the  same,  or  some  part  thereof,  has  not  been  paid. 
At  any  time  within  ninety  days  after  the  filing  of  such  claim 
the  person,  company,  or  corporation  filing  the  same,  or  their 
assigns,  may  commence  an  action  on  said  bond  for  the  recovery 
of  the  amount  due  on  said  claim,  together  with  the  costs  in- 
curred in  said  action."  While  it  was  not  alleged  in  the  com- 
plaint, nor  made  the  subject  of  any  finding  by  the  court,  that 
the  bond  was  given  under  authority  of  the  statute,  considering 
that  the  municipality  was  only  authorized  to  act  under  per- 
mission of  statutory  authority  in  making  the  street  improve- 
ment, and  further,  that  the  bond  in  its  terms  was  phrased 
according  to  the  statutory  requirement,  it  must  be  assumed 
that  the  contract  was  so  made  and  the  bond  given  in  connec- 
tion therewith  accordingly.  {San  Francisco  Lumber  Co.  v. 
Bibb,  139  Cal.  192,  [72  Pac.  964].)  With  these  considera- 
tions in  mind,  we  then  find  a  failure  on  the  part  of  plaintiff 
to  allege,  and  the  court  to  find,  that  plaintiff  had  filed  any 
verified  statement  with  the  street  superintendent  setting  forth 
the  amount  of  its  claim  within  thirty  days  from  the  time  the 
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improYement  was  completed.  It  was  necessary,  in  order  that 
a  cause  of  action  might  be  stated,  for  the  plaintiff  to  allege 
this  fact  and  the  court  to  make  a  finding  thereon.  It  cannot 
be  said  that  a  compliance  with  the  statutory  requirement  in 
this  regard  would  prove  of  no  benefit  to  the  sureties,  and  that, 
therefore,  it  may  be  disregarded.  The  first  answer  that  might 
be  made  to  such  a  contention  would  be  that  where  street  im- 
provement proceedings  depend  upon  statutory  provisions  as 
giving  authority  to  make  such  contracts,  persons  claiming  the 
benefit  of  such  provisions  must  make  substantial  compliance 
with  the  requirements  thereof.  The  second  answer  that  may 
be  made  is  that  as  to  the  sureties  the  filing  of  the  verified  claim 
with  the  public  oflScer  showing  that  the  bounden  principal  has 
failed  to  pay  for  materials,  furnishes  a  means  of  notice  to  such 
sureties  and  by  timely  action  they  may  be  able  to  protect 
themselves,  where,  without  such  notice,  their  remedy  might  be 
lost.  That  the  bond  having  been  given  as  a  statutory  bond 
cannot  be  considered  as  a  common-law  obligation,  is  held  in 
the  case  of  San  Francisco  Lumber  Co.  v.  Bibb,  139  Cal.  192, 
[72  Pac.  964],  and  also  in  the  cases  of  Shaughnessy  v.  Ameri- 
can Surety  Co.,  138  Cal.  543,  [69  Pac.  25C,  71  Pac.  701],  and 
Montague  &  Co.  v.  Furness,  145  Cal.  205,  [78  Pac.  640].  It 
may  be  added  that  until  the  street  improvement  work  had  been 
completed,  under  the  terms  of  the  statute  the  notice  of  plain- 
tiff's claim  could  not  have  been  properly  filed,  and  any  action 
brought  on  the  bond  prior  to  such  completion,  or  before  the 
occurrence  of  such  events  as  might  make  a  showing  of  formal 
completion  unnecessary,  would  be  premature. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the  find- 
ings do  not  sustain  the  judgment  and  that  it  must  be  reversed. 
In  view  of  this  conclusion,  other  points  made  by  appellant 
need  not  be  discussed  further  than  to  say  that  we  have  con- 
sidered the  argument  advanced  to  sustain  them  and  are  of  the 
opinion  that  none  of  those  contentions  possess  substantial 
merit. 

The  judgment  is  reversed, 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  999.    Tint  Appellate  District.— June  21,  1M8.] 

L.  L.  BOYER,  Appellant,  v.  FRANK  A.  GELHAUS,  WIL- 
HELMINA  GELHAUS,  His  Wife,  and  HIBERNIA 
SAVINGS  AND  LOAN  SOCIETY,  a  Corporation,  Re- 
spondents. 

Tazbs — Sale  to  State — ^Redemption — ^Void  Second  Sale — Action  to 
QunsT  Title — Support  of  Findings. — In  an  action  by  one  claiming 
under  a  tax  title  from  the  state  to  quiet  his  title  against  the  former 
owners  in  possession  and  their  mortgagee,  where  the  evidence  and 
findings  show  that  the  property  was  first  sold  to  the  state  for  the 
second  installment  of  taxes  for  the  fiscal  year  1897-98,  and  after- 
ward in  1899,  for  taxes  for  the  fiscal  year  1898-99,  and  that  the 
property  was  redeemed  after  the  first  sale,  by  the  mortgagee, 
by  payment  of  the  amount  required  therefor,  on  December  31,  1898, 
as  certified  by  the  auditor,  including  the  taxes  for  the  fiscal  year 
1898-99,  which  were  then  a  lien  upon  the  property,  the  court  prop- 
erly found  that  at  the  time  of  the  second  sale  there  was  no  delin- 
quency upon  the  property,  and  that  the  tax  title  based  thereon  if 
void. 

Id. — ^Fact  of  Delinquency  at  Time  of  Sale  Essential — Effect  of 
Recital  in  Tax  Deed— -Prima  Facis  Evidence — Counter-evidence 
— Redemption  Certificate. — Unless  there  was  in  fact  a  delinquency, 
a  sale  by  the  tax  collector  is  unauthori2ed  and  void,  and  the  tax 
deed  given  in  pursuance  of  such  sale  conveys  no  title.  The  only 
evidence  to  prove  that  the  taxes  for  the  year  1898  were  not  paid 
is  the  deed  of  the  tax  collector,  which  recited  such  fact,  which  is  by 
the  statute  intended  as  prima  facte  evidence  of  the  fact  recited. 
This  is  subject  to  counter-evidence,  which  is  found  in  the  recitals 
in  the  redemption  certificate  of  1898,  which  at  that  time  was  re- 
quired by  the  Political  Code  to  contain  a  statement  of  all  taxes 
that  were  a  lien  upon  the  real  estate  up  to  the  time  of  redemption. 

Id. — Certificate  of  Auditor  for  Redemption  Made  Prima  Facie  Evi- 
dence— Conflict  of  Statutory  Evidence — Finding  Supported. — 
There  being  a  conflict  in  the  statutory  prima  facie  evidence,  the 
court  was  authorized  to  find  in  favor  of  the  certificate  of  redemption, 
as  in  case  of  any  other  conflicting  evidence;  and  in  accordance  with 
the  settled  rule  that  where  there  is  a  conflict  in  the  evidence,  this 
eourt  will  not  interfere  with  the  findings  of  the  trial  court,  the 
findings  in  this  case  must  stand. 

Id, — Plaintiff  Without  Title — Possession  by  Former  Owners,  De- 
fendants, Sufficient  Proof  of  Title.— It  appearing  that  the  plain- 
tiff is  without  title,  it  follows  that  in  his  action  to  quiet  title  against 
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the  fonner  owners  in  possession,  their  possession  is  sufficient  proof 
of  title  aa  against  the  plaintiff  who  ia  oat  of  possession  with  no 
titie. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F,  Qraham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  H.  Boyer,  and  H.  M.  Anthony,  for  Appellant. 

Stoney,  Rouleau  &  Stoney,  Leonard  Stone,  and  Orville 
Piatt,  Jr.,  for  Frank  A.  Gelhaus  and  Wilhelmina  Gelhaus,  his 
wife,  Respondents. 

Frank  S.  Brittain,  also  for  Frank  A.  Gelhaus,  Respondent. 

Tobin  &  Tobin,  and  Frank  S.  Brittain,  for  Hibernia  Savings 
and  Loan  Society,  Respondent. 

Alexander  McCuUoch,  for  Joseph  F.  Boeddeker,  Respond- 
ent 

HALL,  J. — This  is  an  action  to  quiet  title  to  certain  real 
property,  situate  in  the  city  and  county  of  San  Francisco, 
brought  by  appellant,  who  bases  her  title  upon  a  certificate  of 
sale  to  the  state  for  delinquent  taxes  and  a  tax  deed  executed 
on  behalf  of  the  state  to  appellant's  predecessor  in  interest, 
F.  J.  Ghiselli. 

The  respondents,  Gelhaus,  filed  an  answer  denying  the  alle- 
gations of  ownership  by  plaintiff  and  a  cross-complaint,  in 
which,  among  other  things,  they  set  up  that  they  were  in  pos- 
session of  the  real  property  claimed  by  plaintiff,  and  were  the 
owners  thereof,  and  prayed  for  a  decree  affirmatively  quieting 
their  title  as  against  appellant. 

The  court  found  that  appellant  was  not  the  owner  of  the 
property  in  suit,  and  that  respondents  Gelhaus  were,  and  en- 
tered a  judgment  accordingly  quieting  the  title  of  respondents 
Gelhaus  as  against  the  claim  of  plaintiff. 

The  appeal  by  plaintiff  is  from  this  judgment. 
19  OftL  ▲pp.—si 
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The  property  in  question  was  sold  to  the  state  in  1898  f';r 
the  second  installment  of  unpaid  and  delinquent  taxes  levied 
against  the  property  in  1897. 

Subsequently,  on  December  31,  1898,  the  property  was  re- 
deemed from  such  sale,  by  the  Hibernia  Savings  and  Loan 
Society,  a  mortgagee  thereof,  by  the  payment  to  the  county 
treasurer  of  the  amount  required  for  redemption,  as  certified 
by  the  county  auditor  and  the  words  ''Redeemed  December 
31st,  1898,"  were  stamped  on  the  assessment-roll  for  the  year 
1898. 

Subsequently,  on  the  jSrst  day  of  July,  1899,  the  tax  collector 
sold  the  property  to  the  state  as  for  the  nonpayment  of  the 
second  installment  of  taxes  for  the  year  1898,  and  subse- 
quently, on  the  fifth  day  of  July,  1904,  issued  to  the  state  a 
deed  therefor.  This  deed  was  introduced  in  evidence  by  plain- 
tiff, and  is  in  the  usual  form.  Appellant  deraigns  her  title 
through  this  deed. 

The  defendants,  Gelhaus,  at  the  beginning  of  the  action  and 
for  some  time  prior  thereto  were  in  possession  of  the  property, 
claiming  under  a  deed  from  the  administrator  of  the  estate  of 
John  McDonald,  dated  April  3,  1904. 

The  defendants  introduced  in  evidence  a  duly  certified  copy 
of  the  recorded  certificate  of  redemption  given  by  the  county 
auditor  in  pursuance  of  section  3817  of  the  Political  Code. 
This  certificate  contained  a  statement  of  the  amount  of  de- 
linquent taxes  for  the  year  1897  for  which  the  property  was 
first  sold  to  the  state  and  the  interest  and  the  penalty  thereon, 
and  gave  the  total  amount  necessary  to  redeem  aa  $9.86.  The 
statement  of  the  auditor  contained  no  statement  of  any  other 
taxes  that  were  a  lien  upon  the  property  at  the  time  said  taxes 
became  delinquent,  nor  of  any  subsequent  tax. 

As  before  stated,  the  court  found  that  plaintifl!  was  not  the 
owner  of  the  property,  and  also  specially  found,  among  other 
things,  that  at  the  time  of  the  redemption  of  the  property  on 
December  31,  1898,  all  taxes  levied  or  assessed  upon  said  land 
for  each  year  since  the  sale  to  the  state,  made  in  1898,  in- 
cluding the  taxes  for  the  fiscal  year  1898-99,  were  paid,  and 
that  there  was  no  delinquency  of  taxes  on  said  property  for 
the  second  installment  of  taxes  thereon  for  the  fiscal  year 
1898-99. 
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If  these  facts  find  support  in  the  evidence,  the  judgment 
should  be  affirmed,  for  appellant's  title  is  based  upon  the  sale 
made  as  for  the  delinquency  of  the  second  installment  of  taxes 
for  the  year  1898 ;  that  is  to  say,  for  the  fiscal  year  1898-99. 

Unless  there  was  in  fact  a  delinquency,  a  sale  by  the  tax 
collector  is  unauthorized  and  void  and  the  tax  deed  given  in 
pursuance  of  such  sale  conveys  no  title.  {BancUUl  v.  Dailey, 
66  Wis.  285,  [28N.  W.  352].) 

The  only  evidence  introduced  by  appellant  to  prove  that  any 
taxes  for  the  year  1898  were  unpaid  was  the  deed  of  the  tax 
collector  to  the  state,  which  recited  such  fact. 

Section  3785  of  the  Political  Code,  in  terms,  makes  such 
deed  "primary"  evidence  that  "the  taxes  were  not  paid." 
The  word  "primary"  as  used  in  the  statute  manifestly  means 
prima  facie  (see  De  Frieze  v.  Quini,  94  Cal.  653-659,  [28  Am. 
St.  Rep.  151,  30  Pac.  1]),  and  of  course  such  evidence  is  sub- 
ject to  be  controverted.  If  there  is  in  the  record  any  evidence 
in  contradiction  of  the  presumption  of  nonpayment  of  the  tax 
for  the  year  1898  arising  from  the  tax  collector's  deed,  the 
finding  of  the  court  that  such  taxes  were  paid  and  that  there 
was  no  delinquency  of  taxes  on  said  property  for  the  year 
1898  is  supported,  and  the  judgment  of  the  court  cannot  be 
reversed  for  want  of  evidence  to  support  the  findings. 

We  think  this  evidence  is  found  in  the  certificate  of  redemp- 
tion given  by  the  auditor  upon  which  the  redemption  was  made 
on  December  31,  1898,  from  the  first  sale  for  unpaid  taxes. 
This  statement  calls  for  an  examination  of  the  law  as  to  what 
is  necessary  to  effect  a  redemption  from  a  sale  to  the  state  and 
the  duty  of  the  auditor  in  relation  thereto.  After  property 
is  purchased  by  the  state  for  unpaid  taxes  it  must  "be  assessed 
for  each  subsequent  year  for  taxes  until  a  deed  is  made  to  the 
state  therefor,  in  the  same  manner  as  if  it  had  not  been  so 
purchased."     (Pol.  Code,  sec.  3813.) 

Section  3815  of  the  Political  Code  provides  that  no  redemp- 
tion shall  be  permitted  of  property  sold  to  the  state  for  de- 
linquent taxes,  without  payment  of  all  subsequent  assessments, 
costs,  fees,  penalties  and  interest. 

By  "subsequent  assessments,"  as  used  in  this  section,  we 
think  is  meant  all  taxes  levied  against  the  property  subsequent 
to  the  tax  for  which  the  sale  was  made. 
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That  such  is  its  meaning  is  made  quite  clear  by  the  language 
of  section  3816  of  the  Political  Code,  which  provides  for  the 
distribution  between  the  state  and  county  of  ^'the  original  and 
subsequent  taxes  and  percentages,  penalty  and  the  interest 
paid  on  redemption." 

Section  3817  of  the  Political  Code  as  it  stood  prior  to  1905 
gave  the  right  to  redeem  at  any  time  prior  to  a  sale  by  the 
state  **by  paying  to  the  county  treasurer  of  the  county  wherein 
the  real  estate  may  be  situated,  the  amount  of  taxes  due 
thereon  at  the  time  of  said  sale,  with  interest  thereon  at  the 
rate  of  seven  per  cent  per  annum ;  and  also  all  taxes  that  were 
a  lien  upon  said  real  estate  at  the  time  said  taxes  became  de- 
linquent ;  and  also  for  each  year  since  the  sale  for  which  taxes 
on  said  land  have  not  been  paid,  an  amount  equal  to  the  per- 
centage of  taxes  for  the  year  upon  the  value  of  the  real  estate 
as  assessed  for  that  year." 

From  these  various  sections  it  is  perfectly  clear  that,  under 
the  law,  no  redemption  from  a  sale  to  the  state  for  unpaid 
taxes  could  be  effective  without  payment,  not  only  of  the  taxes 
for  which  the  sale  was  made,  but  also  all  subsequent  taxes 
levied  against  the  property  up  to  the  time  of  redemption.  In 
other  words,  any  taxes  that  were  a  lien  upon  the  property  at 
the  time  the  taxes  became  delinquent,  for  which  the  sale  was 
made,  as  well  as  all  subsequent  taxes,  must  be  paid  to  effect 
a  redemption  from  the  sale  to  the  state. 

In  the  case  at  bar  the  taxes  for  the  alleged  nonpayment  of 
which  the  sale  was  made  in  1899,  under  which  alone  appellant 
claims  title,  became  a  lien  upon  the  property  upon  the  first 
day  of  March,  1898,  and  the  amount  thereof  had  been  fixed  and 
the  assessment  and  levy  completed  before  the  redemption 
occurred  from  the  first  sale.  By  the  clear  terms  of  the  statute 
any  tax  for  the  year  1898  should  have  been  paid  to  effect  a 
redemption  on  the  thirty-first  day  of  December,  1898,  if  it  had 
not  previously  been  paid. 

In  order  to  enable  a  redemptioner  to  comply  with  the  re- 
quirements of  the  redemption  law,  section  3817  of  the  Political 
Code,  as  it  stood  when  the  redemption  in  this  case  was  made 
and  as  it  now  stands,  further  provides  that  '*The  county  audi- 
tor shall,  on  the  application  of  the  person  desiring  to  redeem, 
make  an  estimate  of  the  amount  to  be  paid,  and  shall  give  him 
triplicate  certificates  of  the  amount,  specifying  the  several 
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amounts  thereof,  which  certificates  shall  be  delivered  to  the 
county  treasurer,  together  with  the  money,"  etc. 

The  giving  of  this  certificate  is  an  official  duty  of  the  au- 
ditor. It  authorizes  the  county  treasurer  to  accept  redemp- 
tion according  to  the  face  thereof  (sec.  3817,  Pol.  Code)  and 
is  prima  facie  evidence  of  the  facts  stated  therein.  (Code 
Civ.  Proc,  sees.  1926,  1963,  subd.  15.) 

As  before  stated,  the  certificate  given  in  this  case  contained 
a  statement  of  the  amount  of  the  original  tax  for  which  the 
property  was  sold  to  the  state  and  gave  the  total  amount 
necessary  to  be  paid  to  effect  a  redemption  as  the  sum  of 
$9.86,  which  was  made  up  of  the  original  tax,  penalties  and 
interest.  The  certificate  further  stated  that  the  statement 
contained  a  full  and  correct  statement  of  all  unpaid  taxes 
and  penalties  thereon  up  to  the  day  of  redemption.  If  the 
statement  of  the  certificate  be  taken  as  true,  it  necessarily 
followed  that  all  the  taxes  subsequent  to  the  tax  for  which 
the  first  sale  to  the  state  was  made  had  been  paid  before  such 
redemption.  In  other  words,  this  certificate  was  prima  facie 
evidence  that  the  tax  of  1898,  for  the  supposed  nonpayment 
of  which  the  sale  under  which  appellant's  claim  was  made,  was 
not  unpaid  and  never  became  delinquent. 

The  assessment-rolls  for  the  year  1898,  it  was  conceded,  had 
been  destroyed  in  the  conflagration  of  April,  1906.  The  deed 
to  the  state  under  which  appellant  claims,  and  which  shows  a 
sale  to  the  state  for  a  sum  less  than  $10,  is  prima  facie  evi- 
dence that  the  tax  of  1898  was  unpaid. 

The  certificate  of  the  auditor  is  prima  facie  evidence  that 
it  had  been  paid.  The  court  found  in  accordance  with  the  evi- 
dence furnished  by  this  certificate,  and,  in  accordance  with  the 
well-established  rule  that  where  there  is  a  conflict  in  the  evi- 
dence this  court  will  not  interfere  with  the  findings  of  the  trial 
court,  the  findings  in  this  case  must  stand. 

There  being  no  unpaid  taxes  for  the  year  1898,  the  sale  to 
the  state  under  which  appellant  claims  was  void  and  gave  no 
title. 

The  appellant,  having  no  title,  cannot  prevail  against  one  in 
actual  possession.  Such  possession  is  sufficient  proof  of  title 
as  against  one  out  of  possession  and  who  establishes  no  title  in 
himself.  (Civ.  Code,  sec.  1006;  McOovern  v.  Mawry,  91  Cal. 
383,  [27  Pac.  746] ;  Stephenson  v.  Deuel,  125  Cal.  656-663, 
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[58  Pac.  258] ;  White  v.  McGUliard,  140  Cal.  654,  [74  Pac. 
298].) 

Respondents  Qelhaus  proved  their  possession  without  dis- 
pute. 

Appellant  also  complains  of  some  rulings  of  the  court  in  ad- 
mitting evidence.  We  have  examined  these  rulings.  Such  of 
them  as  are  erroneous  could  not  have  affected  the  result  and 
will  not  justify  a  reversal. 

The  judgment  appealed  from  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  20,  1912. 


[dv.  No.  1008.    First  Appellate  District.— June  84,  1912.] 

NELLIE  MARRON,  as  Administratrix  of  the  Estate  of 
THOMAS  P.  MARRON,  Deceased,  Appellant,  v.  MARY 
MARRON  and  PATRICK  J.  MARRON,  Respondents. 

Action  to  Sst  Aside  Deed — Mentjil  Incompetency  or  Grantor — 
Fratjd  and  Undue  Influence — Error  in  Granting  Nonsuit — 
Burden  or  Proof. — In  an  action  by  the  wife  of  a  deceased  husband, 
as  administratrix  of  his  estate,  to  set  aside  a  deed  made  to  his 
mother  of  nearlj  all  of  his  real  and  personal  property  of  the  value 
of  $15,000,  for  a  nominal  consideration  of  $10,  alleged  to  have  been 
procured  from  him  by  his  mother  while  he  was  mentally  incompe- 
tent, by  means  of  fraud  and  undue  influence,  to  the  exclusion  of 
his  wife  and  infant  child,  whom  he  loved,  it  is  held  that  the  evidence 
was  such  as  to  throw  upon  the  mother  the  burden  of  proof  to  show 
that  the  deed  was  not  so  obtained,  and  that  it  was  error  to  nonauit 
the  plaintiff. 

Id. — Rules  as  to  Motion  roR  Nonsuit — Presumptions.— A  motion  fof 
a  nonsuit  assumes  as  true  every  fact  which  the  evidence  and  pre- 
sumptions fairly  deducible  therefrom  tend  to  prove,  and  which 
was  essential  to  entitle  the  plaintiff  to  recover.  On  such  motion, 
the  evidence  must  be  taken  most  strongly  against  the  defendant, 
and  contradictory  evidence  must  be  disregarded,  and  the  motion 
denied,  if  there  is  any  substantial  evidence  tending  to  prove  plain- 
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tiff's  case,  without  passing  upon  the  sufficiencj  of  such  evidence. 
The  rules  as  to  nonsuit  are  the  same  whether  the  trial  is  bj  the  court 
or  by  a  jury. 

Id. — Advantagb  Takbm  bt  Mother  of  DauNBaai  Condition  of  Son— 
ExcLusrvB  Control — Deed  not  Produced— Burden  op  Proof.— 
Where  it  appears  that  the  mother,  in  the  temporary  absence  of  the 
wife,  acquired  exclusive  control  of  her  son,  to  the  exclusion  of  his 
wife,  and  that  the  son  was  habitually  a  drunkard,  and  that  she  took 
advantage  of  his  drunken  condition  to  secure  a  transfer  of  his 
property  to  herself,  the  notary  who  drew  a  blank  deed  and  bill  of 
Bale,  believing  that  the  transfer  was  to  be  to  the  wife,  so  expressed 
himself,  which  expression  she  failed  to  correct,  and  also  failed  to 
produce  the  deed  for  comparison  of  handwriting,  claiming  that  it 
was  mislaid  in  her  home,  it  is  held  that  the  circumstances,  taken 
together,  are  suf&cient  to  cast  the  burden  upon  her  to  prove  that 
no  imposition  was  practiced  upon  her  deceased  son,  who  died  as  the 
result  of  his  habitual  drunkenness. 

ID« — Inadequacy  of  Consideration  of  Drunkard's  Contract — ^Unfair- 
ness— Intoxicated  Condition — Fraud— Annulment  in  Equity. — 
The  inadequacy  of  consideration  of  a  drunkard's  contract,  or  its 
manifest  unfairness,  is  a  weighty  factor  in  securing  the  annulment 
of  such  contract  in  equity.  Equity  will  not  countenance  fraudulent 
imposition  in  securing  such  a  contract,  and  a  gross  inadequacy  of 
consideration  is  evidence  of  imposition,  justifying  the  interference 
of  equity.  Where  the  grantor  is  actually  intoxicated,  the  inadequacy 
of  price  is  direct  evidence  of  fraud  justifying  the  aid  of  equity 
to  annul  the  grant. 

Id^ — General  Bulb  as  to  Weakness  of  Mind  Conjoined  With  Inade- 
quate Consideration — Presumptions — ^Burden  of  Proof. — Gen- 
erally, when  there  is  weakness  of  mind  in  a  person  conveying  land, 
arising  either  from  age,  sickness,  intoxication,  or  any  other  cause, 
although  not  amounting  to  absolute  disqualification,  and  an  inade* 
quate  consideration,  imposition  or  undue  influence  will  be  presumed, 
and  the  burden  is  upon  the  grantee  to  show  their  absence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  C.  Harrison,  Maurice  E.  Harrison,  and  Daniel 
Ryan,  for  Appellant 
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Lewis  F.  Byington,  and  Randolph  V*  Whiting,  for  Bespond- 
ents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  fol- 
lowing the  granting  of  a  motion  for  nonsuit  in  an  action 
brought  by  the  plaintiff  to  set  aside  a  transfer  of  real  and 
personal  property. 

On  and  prior  to  the  twenty-second  day  of  April,  1907, 
Thomas  F.  Marron  was  the  owner  of  certain  pieces  of  real 
property  situated  in  the  city  and  county  of  San  Francisco. 
He  was  married  and  had  one  child,  aged  four  months.  On  the 
above-mentioned  date  he  made  a  deed  and  an  assignment,  pur- 
porting to  convey  to  Mary  Marron,  one  of  the  defendants,  the 
real  and  personal  property  described  in  the  complaint.  About 
three  months  thereafter  he  died,  and  subsequently  the  plaintiff, 
his  wife,  was  appointed  the  administratrix  of  his  estate,  where- 
upon she  brought  this  action  to  set  aside  the  deed  and  bill 
of  sale  to  said  properties,  upon  the  grounds  that  Thomas  P. 
Marron  was  of  unsound  mind  at  the  time  the  instruments  of 
conveyance  were  executed ;  that  they  were  procured  from  him 
by  undue  influence  and  by  fraud  practiced  upon  him  by  the 
defendant  Mary  Marron. 

After  the  plaintiff  had  closed  her  case,  the  court  granted  a 
motion  for  nonsuit  on  the  ground  that  plaintiff's  evidence 
failed  to  show  that,  at  the  time  of  making  the  instruments, 
the  deceased  was  incompetent  or  that  the  execution  of  those 
documents  was  the  result  of  fraud  or  undue  influence  exer- 
cised upon  him  as  charged  in  the  complaint.  Upon  this  order 
judgment  was  regularly  entered.  Plaintiff  excepted  to  the 
ruling  granting  the  motion,  and  now  assigns  that  ruling  as 
error.    We  think  the  ruling  cannot  be  sustained. 

A  motion  for  nonsuit  assumes  as  true  every  fact  which  the 
evidence,  and  presumptions  fairly  deducible  therefrom,  tend 
to  prove,  and  which  was  essential  to  entitle  the  plaintiff  to 
recover.  {Estate  of  Arnold,  147  Cal.  583,  [84  Pac.  252].) 
On  such  motion  the  evidence  must  be  taken  most  strongly 
against  the  defendant.  Contradictory  evidence  must  be  dis- 
regarded {In  re  Daly,  15  Cal.  App.  329,  [114  Pac.  787] ),  and 
the  motion  denied  if  there  is  any  substantial  evidence  tending 
to  prove  plaintiff's  case  without  passing  on  the  sufficiency  of 
such  evidence.     {Zilmer  v.  Oerichien,  111  Cal.  73,  [43  Pac 
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408] ;  Vermont  Co,  v.  Declez,  135  Cal.  579,  [87  Am.  St.  Rep. 
143,  56  L.  E.  A.  728,  67  Pac.  1057].)  The  rules  as  to  a  non- 
suit  are  the  same,  whether  the  trial  is  by  the  court  or  by  a 
jury.  {Freese  v.  Hibernia  8.  dk  L.  Co.,  139  Cal.  394,  [73  Pac. 
172].) 

In  the  case  of  Estate  of  Arnold,  147  Cal.  583,  [84  Pac.  252], 
where  the  court  passed  upon  a  motion  for  nonsuit  at  the  close 
of  plaintiff 's  case  in  a  will  contest,  Mr.  Justice  Shaw,  after 
declaring  that  in  a  motion  for  nonsuit  the  same  rule^  obtain 
in  proceedings  to  contest  a  will  as  apply  in  civil  suits,  said: 
*' Every  favorable  inference  fairly  dedueible,  and  every  favor- 
able presumption  fairly  arising  from  the  evidence  produced, 
must  be  considered  as  facts  proved  in  favor  of  contestants. 
When  evidence  is  fairly  susceptible  of  two  constructions,  or 
if  either  of  several  inferences  may  reasonably  be  made,  the 
court  must  take  the  view  most  favorable  to  contestants.  All 
the  evidence  in  favor  of  contestants  must  be  taken  as  true; 
and,  if  contradictory  evidence  has  been  given,  it  must  be  dis- 
regarded. If  there  is  any  substantial  evidence  tending  to 
prove  in  favor  of  the  contestants  all  the  facts  necessary  to 
make  out  their  case,  they  are  entitled  to  have  the  case  go  to 
the  jury  for  a  verdict  on  the  merits.*' 

Following  the  doctrine  laid  down  in  those  cases,  and  there- 
fore disregarding  contradictions,  and  considering  only  the 
evidence  tending  to  prove  the  allegations  of  plaintiff's  com- 
plaint, and  the  fair  inferences  and  presumptions  dedueible 
therefrom,  the  facts  in  the  case  are  these : 

On  April  22,  1907,  in  consideration  of  the  sum  of  $10,  the 
deceased  made  a  deed  and  assignment  to  his  mother  of  prop- 
erty estimated  to  be  of  the  value  of  about  $15,000,  and  being 
nearly  all  of  his  real  and  personal  property.  He  was  then 
about  thirty-three  years  of  age.  ''He  was  fragile  and  a  man 
of  very  nervous  temperament";  was  married  and  had  a  child, 
a  girl,  about  four  months  old.  At  the  time  of  his  marriage 
in  February,  1901,  he  was  accustomed  to  drink  occasionally 
intoxicating  liquor,  and  in  the  spring  of  the  following  year 
commenced  to  drink  such  liquor  to  excess,  and  continued  to 
do  so  until  the  time  of  his  death.  In  February,  1907,  at  the 
request  of  his  wife,  he  took  a  solemn  pledge  to  abstain  from 
the  use  of  all  such  liquor  for  one  year.  Between  this  date 
and  the  date  of  making  the  deed  and  assignment  he  had  been 
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in  several  medical  institutions  for  treatment  for  alcoholism. 
His  craving  for  liquor  was  so  strong  that  he  broke  his  pledge 
the  day  he  took  it.  On  the  way  home  from  one  of  the  hospitals 
where  he  had  been  treated  for  his  unfortunate  habit  he  ob- 
tained and  drank  liquor.  It  was  his  custom  for  several 
months  prior  to  making  the  transfers  in  question  to  take 
whisky  or  beer  to  bed  with  him  to  drink  during  the  night. 
In  brief,  according  to  testimony  introduced  by  plaintilBf,  he 
had  become  a  habitual  drunkard.  On  the  day  he  made  the 
deed  and  assignment  he  was  drunk,  stupid  and  appeared  irra- 
tional. **He  was  not  in  his  right  mind  and  he  didn't  know 
what  he  was  doing.*'  His  mother  and  other  members  of  her 
family  were  probably  present  when  he  executed  the  instru- 
ments, but  his  wife,  whom  he  held  in  high  regard,  was  absent 
and  knew  nothing  about  the  transaction  until  several  days 
afterward.  The  notary  before  whom  the  acknowledgment  was 
made,  believing  that  the  deceased  was  conveying  his  property 
to  his  wife,  explained  to  him  that  **  under  the  instrument  his 
wife  could  sell  the  property  if  she  wanted  to,"  and  he  made 
a  note  of  such  explanation  in  his  official  record.  The  deceased 
made  no  answer  to  this  explanation.  The  family  of  the  de- 
ceased was  very  unfriendly  to  the  plaintiff,  and  had  accused 
her  of  many  delinquencies,  among  others  of  being  a  drunkard 
and  of  caring  nothing  for  her  husband.  She  had  never  had 
any  trouble  with  her  husband,  and  was  kind  and  devoted  to 
him.  He  always  expressed  himself  as  fond  of  her  and  of  his 
little  girl.  On  the  morning  of  April  25th,  three  days  after 
the  documents  were  executed,  a  sister  and  two  brothers  of 
the  deceased  forced  an  entrance  into  the  plaintiff's  home  by 
smashing  the  back  door,  for  the  purpose  of  handing  to  plain- 
tiff's husband,  as  they  told  her,  a  telegram,  and  collecting 
twenty-five  cents  for  its  transmission.  On  that  occasion  they 
took  deceased  away  with  them,  and  the  plaintiff  never  after- 
ward had  an  opportunity  to  confer  with  her  husband  alone, 
for  he  was  always  accompanied  by  some  member  of  his 
mother's  family  or  a  caretaker,  presumably  employed  by  them. 
From  the  date  of  the  instruments  plaintiff  never  saw  her  hus- 
band sober  during  the  remainder  of  his  life.  He  died  July 
1, 1907,  at  a  medical  institution  where  he  was  being  treated  for 
alcoholism.  He  left  no  will.  The  defendant,  Mary  Marron, 
was  unable,  when  her  deposition  was  taken,  and  at  the  trial. 
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scTeral  months  later,  to  produce  the  deed,  claiming  on  both 
occasions  that  it  had  been  mislaid  in  her  home  and  that  she 
was  unable  to  find  it. 

The  evidence  shows  that  the  deceased  for  a  number  of  years 
was  continually  becoming  intoxicated.  He  was  drunk  and 
appeared  stupid  and  irrational  on  April  22d ;  and  yet  on  that 
day  and  in  that  condition  his  mother  accepted  the  instruments 
in  question,  transferring  substantially  all  of  his  property  to 
her,  and,  according  to  a  fair  inference  from  the  testimony, 
without  any,  or  if  any,  a  totally  inadequate,  consideration. 
This  left  him  and  his  wife  and  baby,  to  whom  he  was  fondly 
attached,  with  so  small  a  portion  of  his  property  that  his  act 
may  be  regarded  as  an  unusual  one  and  one  inconsistent  with 
his  duties  and  obligations  to  his  wife  and  child  as  well  as  to 
himself. 

Other  facts  tending  to  show  imposition  and  undue  influence 
are:  that  Mary  Marron  failed  to  produce  the  documents  so 
that  the  signature  thereon  could  be  compared  with  the  de- 
ceased's usual  handwriting,  which  might  afford  some  inference 
as  to  his  physical  and  mental  condition  at  the  very  time  the 
instruments  were  executed — and  this  circumstance  we  regard 
as  distinctly  suspicious.  For  months  the  deceased  was  never 
permitted  to  see  and  confer  with  his  wife  alone.  Was  this 
because  the  deceased  **did  not  know  his  own  mind,"  and  that 
it  was  feared  that  his  wife  would  exercise  some  influence  over 
him  inimical  to  the  interest  of  his  mother  ?  It  is  also  worthy 
of  note  that  the  notary  public  felt  called  upon  to  explain  to 
the  deceased  that  if  the  deed  were  executed  the  grantee  there- 
under could  dispose  of  the  property  to  whomever  she  pleased, 
and  that  the  deceased  failed  to  correct  the  notary's  impression 
that  the  deed  was  being  made  to  his  wife. 

All  the  circumstances  taken  together  are  certainly  sufficient 
to  cast  the  burden  upon  the  defendant  Mary  Marron  to  show 
that  no  imposition  was  practiced  on  the  deceased. 

Woolen  &  Thornton,  in  their  work  on  Intoxicating  Liquors, 
say:  **The  inadequacy  of  the  consideration,  or  its  manifest  un- 
fairness, is  a  weighty  factor  in  securing  the  annulment  of  a 
drunkard's  contract." 

In  Swan  v.  Talbot,  152  Cal.  142,  [17  L.  R.  A.,  N.  S.,  1066, 
94  Pac.  238],  an  intoxicated  person  sold  property  of  the  value 
of  about  $12,000  for  $200.     The  court  held  that  while  equity 
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would  not  assist  a  man  to  avoid  a  contract  which  he  had  en* 
tered  into  when  drunk  merely  because  he  might  wish,  when  in 
his  sober  senses,  he  had  not  entered  into  it,  still  equity  will 
not  countenance  fraudulent  imposition,  and  gross  inadequacy 
of  consideration  is  always  received  as  evidence  of  imposition, 
justifying  the  interference  of  equity  to  set  aside  the  contract. 

In  Crane  v.  Conklin,  1  N.  J.  Eq.  346,  [22  Am.  Dec.  519], 
it  was  declared  to  be  the  settled  rule  that  while  equity  would 
not  interfere  to  assist  a  person  to  annul  his  contract  on  the 
ground  of  intoxication  merely,  nevertheless  if  any  unfair  ad- 
vantage has  been  taken  of  his  situation  it  will  render  him 
proper  aid;  and  it  was  there  further  held  that  where  the  gran- 
tor is  intoxicated  the  inadequacy  of  the  price  is  direct  evi- 
dence of  fraud. 

In  Moore  v.  Moore,  56  Cal.  89,  it  is  said :  "The  fact  of  there 
being  no  consideration,  or  a  grossly  inadequate  one,  is  a  cir- 
cumstance which  may  be  considered  in  determining  the  con- 
dition of  the  plaintiff's  mind  at  the  time  of  her  signing  the 
deeds.  She  signed  instruments  which  transferred  her  entire 
estate,  and  thereby  reduced  herself  to  a  state  of  destitution. 
The  fact  of  her  having  done  so  without  consideration,  or  any 
apparent  motive,  would  indicate  great  weakness  or  unsouod- 
ness  of  mind.  One  of  the  indicia  of  a  weak  or  disordered 
mind  is  that  its  possessor  is  quite  liable  to  act  against  his  own 
plain  interest  in  cases  where  the  act  could  not  be  imputed  to 
mistake.  .  .  .  Taking  an  unfair  advantage  of  another's  weak- 
ness of  mind  is  undue  influence,  and  the  law  will  not  permit 
the  retention  of  an  advantage  thus  obtained." 

In  Allore  v.  Jewell,  94  U.  S.  506,  [24  L.  Ed.  260],  Field,  J., 
delivering  the  opinion  of  the  court,  says:  '*It  is  not  necessary, 
in  order  to  secure  the  aid  of  equity,  to  prove  that  the  de- 
ceased was  at  the  time  insane,  or  in  such  a  state  of  mental 
imbecility  as  to  render  her  entirely  incapable  of  executing  a 
valid  deed.  It  is  sufficient  to  show  that,  from  her  sickness 
and  infirmities,  she  was  at  the  time  in  a  condition  of  great 
mental  weakness,  and  that  there  was  gross  inadequacy  of  con- 
sideration for  the  conveyance.  From  these  circumstances  im- 
position or  undue  influence  will  be  inferred." 

Generally,  when  there  is  weakness  of  mind  in  a  person  exe- 
cuting a  conveyance  of  land,  arising  from  age,  sickness,  intoxi- 
cation or  any  other  cause,  although  not  amounting  to  absolute 
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disqualification,  and  inadequate  consideration,  imposition  or 
undue  influence  will  be  presumed.  {Richmond's  Appeal,  59 
Conn.  226,  [21  Am.  St.  Rep.  85,  22  Atl.  82] ;  Fishhxime  v. 
Ferguson,  84  Va.  87,  [4  S.  E.  575] ;  Boyd  v.  Boyd,  66  Pa.  283 ; 
Samuel  v.  Marshall,  3  Leigh  (Va.),  567;  Fitch  v.  Reiser,  79 
Iowa,  34,  [44  N.  W.  214] ;  Woodroof  v.  Howes,  88  Cal.  184, 
[26  Pac.  Ill] ;  Dingman  v.  Romine,  141  Mo.  466,  [42  S.  W. 
1087] ;  Hays  v.  Feather,  244  111.  172,  [18  Ann.  Cas.  538,  91 
N.  E.  97].) 

The  circumstances  under  which  a  conveyance  was  made,  the 
condition  of  the  grantor  at  the  time,  and  the  injustice  to  him 
find  his  heirs  if  it  is  upheld,  may  cast  on  the  grantee  the 
burden  of  showing  the  absence  of  undue  influence  or  imposi- 
tion. (Bennett  v.  Bennett,  65  Neb.  432,  [91  N.  W.  409,  96 
N.W.994].) 

The  other  matters  discussed  in  the  briefs  do  not  require 
detailed  notice. 

For  the  reasons  above  indicated  we  think  the  trial  court 
erred  in  granting  the  motion  for  nonsuit.  The  judgment  ii 
therefore  reversed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  23,  1912. 


[Crim.  No.  246.    Second  Appellate  District. — June  26,  1912.] 

THE  PEOPLE,  Respondent,  v.  JOHN  W.  WATSON,  Ap- 

pellant. 

CkiMiNAL  Law — Embezzlement — Appeal— Failube  or  Argument— 
ArriBMANCE. — Where  a  defendant  convicted  of  embezzlement  has 
appealed  to  this  court  from  the  judgment  of  conviction  and  from  an 
order  denying  his  motion  for  a  new  trial,  but  no  brief  has  been 
filed  within  the  extended  time  allowed  therefor,  and  the  appellant 
kaving  failed  to  sustain  the  appeal  either  hj  written  or  oral  arga- 
Qt,  the  judgment  and  order  appealed  from  must  be  ailirmed. 


Digitized  by 


Google 


334  Marsicano  v.  Luntng.         [19  Cal.  App. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Davis,  Rush  &  Robinson,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

JAMES,  J. — Defendant  was  convicted  of  the  crime  of  em- 
bezzlement and  sentenced  to  serve  a  term  of  two  years'  im- 
prisonment in  the  state  prison.  He  appealed  to  this  court 
from  that  judgment,  and  from  an  order  made  denying  his 
motion  for  a  new  trial.  The  record  on  appeal,  consisting  of 
the  reporter's  and  clerk's  transcripts,  was  filed  in  this  court 
on  the  twenty-sixth  day  of  February,  1912,  and  thereafter 
upon  stipulation  of  counsel  time  was  twice  extended  within 
which  defendant  might  file  a  brief  in  support  of  his  appeal. 
No  brief  was  filed  within  the  time  allowed,  and  on  June  24th 
this  cause  was  ordered  to  be  submitted.  Appellant  having 
failed  to  support  his  appeal,  either  by  oral  argument  or  printed 
brief,  the  judgment  and  order  must  be  affirmed.  (Pen.  Code, 
sec.  1253;  People  v.  Albitre,  153  Cal.  367,  [95  Pac.  653].) 

The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[av.  No.  1012.    First  Appellate  DiBtrict.— June  26,  1912.] 

P.  MARSICANO,  Appellant,  v.  OSCAR  T.  LUNING, 
Respondent. 

Ejectment  fob  Small  Strip  of  Citt  Lot — Advsrsb  Possession — 
Mutual  Mistake — Taxes  Paid  by  Each  Record  Owner — Find- 
ing Against  Possession  Suppoeted. — ^Where  plaintiff  is  the  record 
owner  of  a  city  lot  twenty  feet  wide,  and  defendant  is  the  record 
owner  of  two  lots  of  the  same  width,  on  each  side  of  plaintiff's 
lot,  and  plaintiff's  original  building  was  totally  destroyed  by  th« 
fire  of  1906,  after  which  defendant  surveyed  one  of  his  lots,  and 
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built  foundation  walls  thereon,  and  began  to  build,  whereupon  the 
plaintiff,  without  suffieient  proof,  claimed  that  his  original  building 
encroached  on  said  lot,  by  a  strip  six  and  three-quarters  inches  in 
width,  and  brought  ejectment  to  recover  the  same  claiming  title  bj 
adverse  possession,  it  is  held  that  if  it  ever  encroached  thereon,  it 
was  by  undiscovered  mutual  mistake,  and  in  view  of  the  fact  that 
each  record  owner  had  paid  taxes  on  his  own  lot  for  forty  years,  a 
finding  that  plaintiff  never  possessed  such  strip  is  sustained  by 
the  evidence,  and  has  the  effect  to  give  to  each  lot  owner  his  full 
record  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.     Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  Preidenrich,  for  Appellant. 

Bourdette  &  Bacon,  for  Respondent 

KERRIGAN,  J.— This  is  an  appeal  by  plaintiff  from  a 
judgment  in  favor  of  defendant  and  from  an  order  denying 
a  motion  for  a  new  trial  in  an  action  in  ejectment,  to  recover 
possession  of  a  strip  of  land  six  and  three-quarters  inches  in 
width  with  a  uniform  depth  of  fifty-seven  feet  six  inches. 

Plaintiff  alleges  in  his  complaint  that  on  the  first  day  of 
May,  1906,  and  for  more  than  thirty  years  next  prior  thereto, 
he  had  been  the  owner  and  seised  in  fee  and  entitled  to  the 
possession  of  the  six  and  three-quarters  inches  described  in 
his  amended  complaint;  that  on  said  date  the  defendant  un- 
lawfully ejected  him  therefrom,  and  has  ever  since  withheld 
and  still  wrongfully  withholds  possession  thereof  from  him, 
to  his  injury  and  damage  in  the  sum  of  $1,000,  for  which  sum, 
together  with  the  alleged  value  of  the  rents,  issues  and  profits, 
he  prays  judgment. 

The  defendant  filed  an  answer;  the  cause  was  tried  and  the 
court  held  against  plaintiff  and  decided  that  he  was  never 
in  possession  of  said  strip  of  land. 

Defendant  contends  that  the  evidence  is  insufficient  to  sup- 
port the  findings. 

Ever  since  the  year  1864  plaintiff  has  been  the  owner  and 
has  held  the  record  title  to  a  certain  twenty  foot  lot  on  the 
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east  line  of  Stockton  street  north  of  Vallejo  street  in  San 
Francisco.  The  defendant  and  his  predecessors  in  interest 
have  owned  and  held  the  record  title  to  the  land  adjoining 
both  sides  of  plaintiff's  lot  since  1853.  At  the  time  plaintiff 
purchased  his  lot  there  was  a  building  on  it.  Subsequently 
he  put  a  brick  foundation  under  the  building  on  the  northerly 
and  southerly  side  thereof.  The  building  remained  on  the 
ground  until  the  great  conflagration  in  April,  1906,  when  it 
was  destroyed  by  that  fire.  In  the  month  following  the  de- 
fendant commenced  to  erect  a  building  on  his  lot  just  north 
of  plaintiff's  property.  Plaintiff,  evidently  believing  that  de- 
fendant's building  overlapped  his  lot,  wrote  him  to  that  effect, 
and  informed  him  that  he  would  resist  any  encroachment  upon 
his  property.  Thereupon  the  defendant  had  a  survey  made 
of  the  properties,  which  showed  that  his  building  was  within 
his  lines,  and  he  so  notified  the  plaintiff.  It  was  doubtless 
after  this  that  plaintiff  became  convinced  that  his  building 
which  had  been  destroyed  had  encroached  upon  defendant's 
lot,  and  being  unable  to  induce  defendant  to  accede  to  his 
demands,  instituted  this  suit  for  the  purpose  of  establishing 
title  to  the  strip  of  land  involved  by  adverse  possession. 

If  the  plaintiff  ever  had  possession  of  the  six  and  three- 
quarters  inches  it  was  by  mutual  mistake,  which  was  not  dis- 
covered until  just  before  the  commencement  of  this  action,  and 
perhaps  title  by  prescription  cannot  be  acquired  under  such 
circumstances.  (Vnger  v.  Mooney,  63  Cal.  586,  [49  Am.  Rep. 
100] ;  American  Co.  v.  Bradford,  27  Cal.  361 ;  Alia  v.  Han- 
cock, 85  Cal.  219,  [20  Am.  St.  Rep.  217,  24  Pac.  645] ;  Faulk- 
ner V.  Rondoni,  104  Cal.  140,  [37  Pac.  883] ;  Smith  v.  Roberts 
(Cal.),  9  Pac.  104.)  But  the  findings  are  so  drawn  that  this 
proposition  is  not  involved;  and  the  only  question  we  are 
called  upon  to  decide  is  whether  or  not  the  findings  are  sup- 
ported by  the  evidence. 

We  think  they  are.  The  building  having  been  destroyed, 
the  only  reason  the  plaintiff  had  for  believing  that  his  house 
had  stood  partly  on  the  strip  of  land  in  question  was  the 
presence  after  the  fire  of  a  brick  foundation  which  he  testi- 
fied he  had  caused  to  be  constructed  under  the  northerly  side 
of  his  home.  That  foundation,  he  said,  was  now  under  de- 
fendant's new  building.  Defendant,  on  the  other  hand,  tes- 
tified that  the  brick  foundation  wall  referred  to  by  plaintiff 
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waa  a  new  foundation  built  by  his  contractor.  Defendant 
testified:  ''I  built  a  building  on  the  line  of  the  survey  as 
shown  on  the  map  introduced  in  evidence,  and  followed  the 
line  shown  there  as  the  exterior  line  of  the  property,  the  deeds 
of  which  have  been  read.  My  building  is  within  those  lines. 
On  the  northerly  line  of  the  twenty  feet  owned  by  Mr.  Mar- 
sicano and  north  of  the  twenty  feet  as  described  in  his  deed , 
there  is  a  wall  under  that  building;  it  is  a  new  wall  built  by 
C.  P.  Moore  Building  Co.  It  is  a  part  of  a  new  wall  under 
my  entire  building.  There  is  no  old  wall  there.  ...  I  had 
this  property  surveyed  before  I  built  my  building.  I  had  it 
surveyed,  and  cleaned  the  lot  up,  and  built  there.  I  know 
as  a  matter  of  fact  that  that  is  a  new  brick  wall  and  was  built 
by  myself;  there  is  no  old  wall  there." 

It  is  true  that  counsel  for  the  defendant  at  one  time  during 
the  trial  made  an  admission  that  strongly  tended  to  sustain 
plaintiff's  view;  but  later,  after  a  few  days'  adjournment, 
and  after  an  amended  complaint  was  filed  and  the  parties 
were  more  familiar  with  the  situation,  the  admission  was  in 
effect  withdrawn  by  defendant's  counsel,  and  the  cause  was 
submitted  on  the  evidence  introduced  by  the  parties. 

Under  the  findings  of  the  court  plaintiff  has  the  twenty  feet 
covered  by  his  deed,  and  the  defendant  has  the  adjoining  land, 
to  which  the  record  shows  he  is  entitled.  Each  has  exactly 
what  he  thought  himself  entitled  to  for  over  forty  years  and 
on  which  during  all  of  that  time  he  has  paid  taxes. 

The  judgment  and  order  are  aflRrmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred, 

19  OaL  App.— Sa 
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[Civ.  No.  1014.    First  Appellate  Dlstrict.^June  27,  1912.] 

WESTERN  PACIFIC  LAND  COMPANY,  a  Corporation, 
Respondent,  v.  EDGAR  M.  WILSON,  Appellant. 

Action  fob  Monet  Received— Deduction  fob  Sebvices — New  Tbial— 
Motion  on  Minutes — Insufficient  Evidence — Notice  not  Speci- 
fying Pabticulabs — Ebbob. — In  an  action  for  money  had  and  re- 
ceived bj  an  attorney  to  plaintiff's  use,  in  which  the  attorney 
pleaded  and  sustained  a  large  deduction  for  the  value  of  his  ser- 
▼ioes  to  plaintiff,  and  payment  of  the  residue,  and  the  verdict  was 
for  the  defendant,  and  the  plaintiff  moved  for  a  new  trial  on  the 
minutes  of  the  court,  as  provided  in  subdivision  4  of  section  659 
of  the  Code  of  Civil  Procedure,  but  the  notice  of  the  motion  failed 
to  specify  any  particulars  wherein  the  evidence  was  insufficient  to 
prove  the  value  of  the  services  so  deducted,  as  required  by  that 
section,  it  was  error  for  the  court  to  grant  a  new  trial  for  insuffi* 
ciency  of  the  evidence  to  justify  the  verdict  in  that  regard. 

Id. — Check  fob  Residue  Given  as  Payment — Cash  on  Deposit — ^Re- 
tention Afteb  Subsequent  Insolvency  of  Bank — Question  fob 
JuBY — Erroneous  Instruction. — Where  defendant  gave  a  check 
for  the  residue  for  payment,  when  defendant  had  a  large  sum  on 
deposit  in  a  bank,  at  a  time  when  it  might  be  promptly  cashed, 
but  it  was  retained  by  plaintiff  for  about  one  mouth  without  pres- 
entation, until  after  the  insolvency  of  the  bank,  the  question  whether 
iuch  check  was  retained  for  an  unreasonable  time,  and  whether  it 
had  effect  as  a  payment,  is  a  question  to  be  left  to  the  jury;  and 
it  was  error  to  instruct  them  as  matter  of  law  that  the  giving 
and  retention  of  the  check  did  not  amount  to  payment,  and  that 
the  jury  should  disregard  all  evidence  as  to  the  check. 

Id. — ^DuTY  OF  Ceeditob  as  to  Check  Given  as  Payment — Effect  of 
Unreasonable  Delay. — Where  a  check  is  given  as  payment,  unleM 
it  is  refused,  if  the  payee  does  not  wish  to  cash  it,  it  is  hia  duty  to 
return  it,  and  unreasonable  delay  in  returning  it  may  make  it 
equal  to  payment. 

Id. — Effect  of  Erroneous  and  Conplictino  Instructions  —  New 
Trial. — The  disregard  by  the  jury  of  an  erroneous  instruction  is  not 
ground  for  a  new  trial;  and  where  the  instructions  are  contradictory, 
and  other  instructions  would  justify  the  verdict  as  rendered,  the 
verdict  cannot  be  disturbed  on  account  of  an  erroneous  instruction 
in  conflict  therewith,  which  cannot  render  the  verdict  against  law» 
as  a  ground  of  new  triaL 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  Geo.  A. 
Sturtevant,  Judge. 


Digitized  by 


Google 


June,  1912.]     Western  Pacific  Lx\nd  Co.  v.  Wilson.        339 

The  facts  are  stated  in  the  opinion  of  the  court. 

Powell  &  Dow,  for  Appellant 

Humphrey  &  Hubbard,  and  Wm.  P.  Hubbard,  for  Eo- 
spondent 

HALL,  J. — This  is  an  appeal  by  defendant  from  an  order 
granting  plaintiff's  motion  for  a  new  trial. 

Plaintiff  sued  defendant  to  recover  the  sum  of  $5,500  had 
and  received  by  defendant  for  the  use  and  benefit  of  plaintiff. 

Defendant  answered,  and  without  denying  the  receipt  of 
the  $5,500,  set  up  by  way  of  counterclaim  a  demand  for  the 
sum  of  $4,145.75  as  and  for  the  reasonable  value  of  certain 
services  rendered  by  defendant  to  plaintiff  as  its  attorney  for 
a  period  of  three  and  a  half  years,  and  further  alleged  that 
on  the  fourteenth  day  of  October,  1907,  he  paid  to  plaintiff 
the  sum  of  $1,404.25,  which  was  the  difference  between  the 
said  sum  of  $5,500  and  the  amount  alleged  and  claimed  as  the 
reasonable  value  of  defendant's  services  to  plaintiff,  and 
prayed  that  plaintiff  take  nothing  by  its  action. 

The  jury  rendered  a  verdict  for  the  defendant. 

The  plaintiff  in  due  time  gave  notice  of  its  intention  to 
move  for  a  new  trial,  to  be  heard  upon  the  minutes  of  the 
court,  which  was  afterward  made  and  granted. 

The  verdict  of  the  jury,  being  for  the  defendant,  necessarily 
was  in  effect  a  finding  that  defendant  rendered  the  services 
as  alleged  in  his  answer,  and  that  the  reasonable  value  thereof 
was  $4,145.75,  and  that  defendant  had  paid  to  plaintiff 
$1,404.25,  the  difference  between  $5,500,  claimed  by  plaintiff, 
and  said  sum  of  $4,145.75  set  up  as  a  counterclaim. 

In  its  notice  of  intention  to  move  for  a  new  trial  respond- 
ent set  forth  as  grounds  for  its  intended  motion  all  the  statu- 
tory grounds,  but  there  is  absolutely  nothing  in  the  record  to 
justify  the  order  on  any  one  of  the  first  six  grounds  specified, 
and  no  claim  has  been  made  in  this  court  in  support  of  any 
of  said  grounds. 

The  seventh  ground  is  set  forth  as  insufficiency  of  the  evi- 
dence to  justify  the  verdict  in  certain  enumerated  particulars. 

Both  appellant  and  respondent  have  discussed  the  question 
as  to  the  sufficiency  of  the  evidence  to  support  the  implied 
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finding  that  the  reasonable  value  of  the  services  rendered  by 
defendant  to  plaintiff  was  $4,145.75;  but  appellant  in  his 
opening  brief  also  makes  the  point  that  the  specifications  of 
the  insufficiency  lay  no  basis  for  the  contention  that  the  ser- 
vices rendered  by  defendant  to  plaintiff  were  not  of  the  value 
of  $4,145.75. 

An  examination  of  the  record  convinces  us  that  this  point 
must  be  sustained. 

Section  659  (subdivision  4),  Code  of  Civil  Procedure,  pro- 
vides that:  "When  the  motion  is  to  be  made  on  the  minutes 
of  the  court,  and  the  ground  of  the  motion  is  the  insufficiency 
of  the  evidence  to  justify  the  verdict  or  other  decision,  the 
notice  of  motion  must  specify  the  particulars  in  which  the 
evidence  is  alleged  to  be  insufficient.  ...  If  the  notice  does 
not  contain  the  specifications  here  indicated,  when  the  motion 
is  made  on  the  minutes  of  the  court,  the  motion  must  be 
denied." 

In  the  notice  of  motion  the  seventh  ground  is  stated  as  ''In- 
sufficiency of  the  evidence  to  justify  the  verdict  in  the  follow- 
ing particulars:  (a)  In  that  the  undisputed  evidence  and 
admissions  on  the  part  of  the  defendant  showed  that  the  de- 
fendant had  in  his  possession  at  the  time  of  the  commence- 
ment of  the  action  and  at  the  time  of  the  trial  the  sum  of 
$5,500,  of  which  sum  the  defendant  claimed  for  his  legal  ser- 
vices only  the  sum  of  $4,145.76,  and  no  more,  and  that  under 
the  verdict  of  the  jury  as  rendered,  namely  in  favor  of  the 
defendant,  the  defendant  is  awarded  the  full  $5,500." 

This  is  in  no  sense  an  attack  on  the  sufficiency  of  the  evi- 
dence to  support  the  implied  finding  that  the  services  were  of 
the  value  of  $4,145.75.  It  is  a  statement  that  the  defendant 
claimed  for  his  services  the  sum  of  $4,145.75,  and  no  more, 
which  is  true.  It  seems  to  be  also  a  statement  that  by  the  ver- 
dict in  favor  of  defendant,  the  defendant  was  awarded  for 
his  services  the  full  sum  of  $5,500,  which  is  not  true.  By  the 
verdict  the  jury  in  effect  found  the  value  of  the  services  to 
be  $4,145.75,  and  also  found  that  the  defendant  had  paid  the 
difference  between  $5,500  and  $4,145.75,  to  wit,  the  sum  of 
$1,404.25,  to  plaintiff  as  alleged  in  his  answer. 

This  particular  specification  does  not  hint  at  any  attack 
upon  the  sufficiency  of  the  evidence  to  support  the  implied 
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finding  that  the  services  rendered  were  of  the  value  claimed 
by  defendant,  to  wit,  the  sum  of  $4,145.75. 

Under  (b)  is  set  forth  another  specification  in  all  essentials 
similar  to  the  one  under  (a).  It  does  not  hint  at  any  attack 
on  the  evidence  as  insufficient  to  support  a  finding  that  the 
reasonable  value  of  the  services  rendered  by  defendant  was 
$4,145.75. 

Other  specifications  follow  under  various  subheads,  but 
none  of  them  hint  or  suggest  that  the  evidence  does  not  sup- 
port the  implied  finding  that  the  reasonable  value  of  the  ser- 
vices was  the  sum  of  $4,145.75. 

These  specifications,  if  they  do  anything,  raise  the  point 
fhmt  the  verdict  for  the  defendant  was  contrary  to  law  in  that 
it  was  contrary  to  an  instruction  given  by  the  court  to  the 
effect  that  the  jury  should  disregard  all  evidence  as  to  a  check 
for  the  sum  of  $1,404.25  drawn  by  defendant,  payable  to 
plaintiff,  and  by  him  claimed  to  have  been  in  payment  of  the 
balance  in  his  hands  at  the  time  the  check  was  given. 

The  order  of  the  court  granting  the  new  trial  cannot  be  jus- 
tified or  supported  upon  any  claim  that  the  evidence  does  not 
lapport  the  verdict  or  the  finding  implied  therefrom  as  to  the 
value  of  the  services  rendered  by  defendant  to  plaintiff,  as 
the  specifications  are  wholly  insufficient  to  raise  this  point. 

The  only  other  point  that  can  be,  or  that  is,  urged  in  sup- 
port of  the  order  is  the  claim  that  the  verdict  is  contrary  to 
law  in  that  the  jury,  in  rendering  the  verdict,  disregarded  an 
instruction  given  by  the  court  to  disregard  the  evidence  as 
to  the  check  above  referred  to. 

The  evidence  discloses  that  on  or  about  the  fourteenth  day 
of  October,  1907,  defendant,  who  was  a  director  of  plaintiff, 
as  well  as  its  attorney,  delivered  to  the  secretary  of  plaintiff 
an  account  of  services  rendered  by  him  for  plaintiff,  includ- 
ing moneys  collected,  and  an  itemized  bill  for  such  services, 
together  with  his  check,  drawn  on  the  California  Safe  Deposit 
&  Trust  Company,  and  payable  to  plaintiff,  for  the  balance 
shown  to  be  due  plaintiff,  after  deducting  the  amount  of  his 
bill  from  the  amount  of  money  ($5,500)  in  his  hands  belong- 
ing to  plaintiff.  This  account,  bill  and  check  were  presented 
to  the  board  of  directors  on  the  twenty-second  day  of  Octo- 
ber, 1907,  but  no  final  action  was  taken  thereon  at  that  time, 
but  the  matter  seems  to  have  been  held  for  investigation.    The 
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check  was  not  cashed,  though  retained  in  the  possession  of 
plaintiff.  Subsequently,  on  the  thirtieth  day  of  October, 
1907,  the  California  Safe  Deposit  &  Trust  Company  closed 
its  doors  as  insolvent.  At  the  time  of  drawing  the  check  and 
ever  since  defendant  had  on  deposit  to  his  credit  with  said 
company  upward  of  $10,000.  The  evidence  tends  to  show 
that  subsequent  to  November  19,  1907,  which  was  after  the 
closing  of  the  bank,  plaintiff  offered  to  return  the  check  to 
defendant.  Subsequently  it  sued  for  the  full  amount  of 
$5,500  received  by  him  for  plaintiff. 

Under  this  state  of  the  evidence  and  the  record  as  herein- 
before set  forth  as  to  the  pleadings,  the  court  instructed  the 
jury  to  disregard  entirely  the  evidence  as  to  the  check. 
While  the  instruction  upon  this  point  is  not  perhaps  as  dear 
as  it  might  be,  the  instruction  seems  to  have  been  intended 
to  prevent  the  jury  from  giving  or  allowing  defendant  any 
credit  for  the  amount  thereof  as  a  payment  on  account  of  the 
$5,500  admitted  to  have  been  received  by  him  for  plaintiff. 
Nevertheless  the  court  instructed  the  jury  that  **  There  are 
two  possible  verdicts  that  you  may  render.  One  might  be: 
*We,  the  jury  in  the  above-entitled  action,  find  a  verdict  in 
favor  of  the  defendant.'  The  other  possible  form  is:  *We, 
the  jury  in  the  above-entitled  action,  find  a  verdict  in  favor 

of  the  plaintiff  in  the  sum  of ,'  putting  down  so  many 

dollars  accordingly  as  may  be  your  verdict."  The  court  fur- 
ther stated  that  it  in  no  way  intimated  which  of  these  ver- 
dicts the  jury  should  select,  but  stated,  **That  is  entirely  for 
you." 

Under  these  latter  instructions  it  is  clear  that  the  jury  were 
authorized  to  find  the  verdict  which  they  in  fact  rendered. 
The  most  that  can  be  said  is  that  the  instructions  were  con- 
tradictory, and  the  case  does  not  come  within  the  reason  of 
the  rule  laid  down  in  Emerson  v.  Santa  Clara  County,  40  Cal. 
543.  (Altoona  Q.  M.  Co,  v.  Integral  Q.  M.  Co.,  114  Cal.  100, 
103,  [45Pac.  1047].) 

But  if  it  can  be  said  that  the  verdict  of  the  jury  was  con- 
trary to  the  instruction  given  by  the  court  to  disregard  all 
evidence  as  to  the  check,  it  does  not  necessarily  follow  that  a 
new  trial  should  or  could  have  been  properly  granted  on  ac- 
count thereof.  While  at  one  time  it  was  held  that  a  verdict 
rendered  in  disregard  of  an  erroneous  instruction  was  a  ver- 
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diet  against  law,  and  as  such  entitled  the  defeated  litigant  to 
a  new  trial  (Emerson  v.  Santa  Clara  Co.,  40  Cal.  543),  such 
is  no  longer  the  rule  followed  in  this  state.  The  rule  now  is 
that  a  new  trial  should  not  be  awarded  because  of  the  disre- 
gard by  the  jury  of  an  erroneous  instruction.  {O'Neill  v. 
Thames  Day  Co.,  152  Cal.  357,  [14  Ann.  Cas.  970,  92  Pac. 
856].) 

This  brings  us  to  an  examination  of  the  instruction  which 
it  is  claimed  by  respondent  that  the  jury  disregarded  in  its 
verdict. 

This  instruction  in  effect  directed  the  jury  to  disregard  all 
evidence  concerning  the  check.  But  it  was  the  giving  of  this 
check  by  defendant,  and  its  subsequent  retention  by  plaintiff, 
that  defendant  claimed  amounted  to  a  payment.  The  court 
determined  as  a  matter  of  law  that  the  giving  and  retention 
of  the  check  under  the  circumstances  disclosed  by  the  evidence 
did  not  amount  to  a  payment.  In  this  we  think  that  the 
court  erred,  and  the  instruction  as  given  was  erroneous  and 
not  a  correct  charge  as  a  matter  of  law. 

The  check  was  given  and  offered  as  payment.  The  plain- 
tiff retained  the  check,  without  expressly  refusing  it,  for  about 
one  month  and  until  after  the  bank  had  closed  its  doors  as 
insolvent.  Under  such  circumstances  we  think  it  should  have 
been  left  to  the  jury  to  determine,  under  proper  instructions 
from  the  court,  whether  or  not  the  giving  and  retention  of 
the  check  had  the  effect  of  payment. 

Where  a  check  is  given  as  payment,  unless  it  be  refused,  it 
is  the  duty  of  the  creditor  to  return  it,  and  unreasonable  de- 
lay in  returning  a  check  may  make  it  equal  to  payment. 
{Conde  v.  Dreisam  Gold  M.  Co.,  3  Cal.  App.  583,  589,  [86 
Pac.  825].) 

Whether  or  not  plaintiff  in  this  case  had  kept  the  check 
for  an  unreasonable  time  was  a  question  for  the  jury  to  deter- 
mine, and  was  not  a  matter  that  should  have  been  determined 
as  a  matter  of  law  by  the  court.  The  fact  that  the  check  was 
not  returned  or  offered  to  be  returned  until  after  the  failure 
of  the  bank  is  significant,  and  may  account  for  this  litigation. 

No  other  grounds  are  urged  or  can  be  urged  upon  the  record 
before  us  to  justify  the  order  granting  a  new  trial. 

The  order  cannot  be  sustained  because  of  any  insufficiency 
of  evidence  to  support  the  verdict,  because  of  want  of  any 
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specifieation  of  particulars  of  insufficiency  that  even  hints  at 
the  attack  attempted  to  be  made  as  to  insufficiency  of  eyi- 
dence,  and  for  the  reasons  above  set  forth  the  verdict  is  not 
against  law. 
The  order  is  reversed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  27,  1912,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
eourt  on  August  26,  1912. 


[ClT.  No.  938.     Third  AppeUate  DUtrict.— June  28,  1912.] 

INTERLOCKING  STONE  COMPANY,  a  Corporation, 
Plaintiff,  Appellant,  v.  M.  G.  SCRIBNER  et  al.,  De- 
fendants. E.  E.  ROLLINS,  Cross-complainant,  Re- 
spondent, V.  M.  G.  SCRIBNER  et  al..  Cross-defendants; 
INTERLOCKING  STONE  COMPANY,  a  Corporation, 
Cross-defendant,  Appellant. 

intibpleadka — conplicting  claims  to  funds  op  stockholder  and 
Debts  of  Corporation  to  Stockholder — Garnishment  op  Funds 
— Assigned  Notes — Suit  on  Debt. — ^Where  a  complaint  in  inter- 
pleader shows  an  indebtedness  of  the  corporation  plaintiff  to  a  stock- 
holder on  an  open  account  and  two  promissory  notes,  and  certain 
garnishments  against  the  plaintiff  of  all  the  interest  of  such  stock- 
holder in  the  corporation,  and  alleges  that  such  stockholder  has 
sued  plaintiff  on  the  open  account,  and  had  assigned  such  notes 
to  one  of  the  defendants  prior  to  such  garnishment,  and  alleges 
other  necessary  facts,  it  states  a  sufficient  cause  of  action  requiring 
the  defendants  to  interplead  concerning  their  conflicting  claims 
against  such  stockholder  and  the  corporation  plaintiff. 

lb. — Cross-complaint  bt  Defendant  Holding  Assigned  Notes  of 
Plaintiff — Attachment  on  Corporate  Notes  Before  Deposit 
of  Fund  in  Court. — The  defendant,  alleged  to  hold  the  notes  of 
the  corporation  plaintiff,  had  the  right  to  file  a  cross-complaint 
making  the  corporation  plaintiff,  as  debtor  on  such  assigned  notes, 
a  party  defendant  to  such  cross  complaint,  and  befor*  paymaal  of 
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the  controverted  fund  into  court  may,  with  such  cross- complaint , 
file  an  afiSdavit  and  undertaking,  and  have  a  writ  of  attachment 
Issued  against  the  monej  and  property  in  controversy  to  secure  a 
Hen  thereon  as  against  any  other  possible  creditor  of  the  stock- 
holder not  a  party  defendant  to  the  interpleader. 

IDwPROPEB   PbOCEDUBS   in    iNTEKPLEADBfi — ^BlOHTS   OF   PLAINTTFF   UPON 

Paticxnt  into  Ck>X7BT— Dischaboe. — As  far  as  the  plaintiff  in  in- 
terpleader  is  concerned,  as  soon  as  all  the  parties  to  the  interpleader 
had  either  appeared  or  defaulted,  it  would  be  the  proper  procedure 
to  determine  whether  it  was  a  proper  case  for  interpleader.  If 
this  question  is  determined  In  the  affirmative,  upon  the  plaintiff 
depositing  the  fund  in  court,  an  order  would  be  made  discharging 
the  plaintiff  from  liability  to  all  or  any  of  the  conflicting  claimants, 
and  the  latter  would  be  required  to  litigate  their  several  claims 
among  themselves.  This  would  relieve  plaintiff  from  any  liability 
or  burden  incident  to  the  writ  of  attachment. 

IDw— Pbopkb  Pleadings — Two  Sets — ^Rioht  of  Plaintiff— Answers 
in  Nature  of  Cboss-complaints  to  be  Served  upon  All  Claim- 
ants.— There  may  be  two  sets  of  pleadings  in  an  action  of  inter- 
pleader, the  first  of  which  has  reference  only  to  the  right  of  the 
plaintiff  to  bring  the  suit  and  for  the  defendants  to  interplead. 
The  second  set  are  those  of  the  respective  conflicting  claimants, 
whose  answers  are  in  the  nature  of  cross-complaints,  and  must  be 
served  upon  every  other  defendant  who  may  answer  the  same. 

Idw — Oboes  Kefusino  to  Dissolve  Attachment  not  Erroneous — Af- 
firmance.— It  is  held  that  the  court  properly  refused  to  dissolve 
the  attachment  in  favor  of  the  cross-complainant,  upon  the  assigned 
Rotes  against  the  plaintiff,  in  the  action  for  interpleader,  and  its 
order  refusing  to  dissolve  the  same  must  be  affirmed.  There  was 
no  want  of  jurisdiction  of  the  court  over  the  subject  matter;  and 
there  was  no  irregularity  or  excess  of  authority  in  the  proceedings 
respecting  the  writ  of  attachment. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  refusing  to  dissolve  an  attachment  in  an  action  of 
interpleader.    Wm.  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  A.  Berlin,  for  Appellant. 

M.  C.  Decarli,  for  Respondeut. 

BURNETT,  J.— The  action  was  brought  in  interpleader 
by  plaintiff  under  section  386  of  the  Code  of  Civil  Procedure, 
providing  that  "Whenever  conflicting  claims  are,  or  may  be, 
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made  upon  a  person  for,  or  relating  to  personal  property,  or 
the  performance  of  an  obligation,  or  any  portion  thereof,  such 
person  may  bring  an  action  against  the  conflicting  claimants 
to  compel  them  to  interplead  and  litigate  their  several  claims 
among  themselves." 

It  appears  by  the  complaint  that  plaintiff  is  indebted  on  an 
open  account  to  the  defendant  M.  G.  Scribner  in  the  sum  of 
$577,  and  on  a  promissory  note,  dated  July  30,  1909,  for  the 
amount  of  $275.50  and  interest,  and  on  another  note,  of  Jan- 
uary 8,  1909,  for  the  amount  of  $820.10  and  interest;  that 
there  was,  at  the  time  of  the  commencement  of  the  action, 
standing  upon  its  books  in  the  name  of  M.  6.  Scribner,  6,101 
shares,  and  in  the  name  of  defendants,  Neal  and  Scribner, 
6,201  shares  of  the  capital  stock  of  plaintiff  corporation;  a 
detailed  statement  is  set  out  of  certain  writs  of  execution  and 
writs  of  attachment  issued  against  said  Scribner  in  various 
causes  and,  by  process  of  garnishment  levied  upon  all  the 
property  and  debts  in  the  hands  of  plaintiff  and  belonging 
or  owing  to  said  Scribner;  that  the  defendant  E.  E.  Rollins 
claims  to  be  the  owner  by  assignment,  for  value,  and  before 
maturity,  and  before  the  levy  of  said  attachments  and  execu- 
tions, of  the  two  said  promissory  notes;  that,  on  May  26, 
1910,  the  said  defendant,  M.  O.  Scribner,  commenced  an  ac- 
tion in  the  superior  court  of  Alameda  county  against  plain- 
tiff herein  to  recover  the  said  sum  of  $577  due  to  said  Scrib- 
ner on  said  open  account.  The  foregoing  facts  and  others  are 
alleged  in  a  manner  to  make  it  plain  that  the  defendants 
should  be  required  to  interplead  concerning  their  claims  to 
the  moneys  and  property  referred  to  in  the  complaint. 

The  defendant,  E.  E.  Rollins,  appeared  and  filed  a  cross- 
oomplaint  and  made  plaintiff  herein  a  party  defendant 
thereto.  In  the  cross-complaint  the  said  two  promissory  notes 
were  set  out  and  it  was  alleged  that  the  same  were,  subse- 
quent to  their  execution  and  prior  to  the  filing  of  said  cross- 
complaint,  duly  assigned,  indorsed  and  delivered  to  said  cross- 
oomplainant.  With  said  cross-complaint  the  said  Rollins  filed 
an  affidavit  and  undertaking  and  had  a  writ  of  attachment 
issued  against  the  property  of  the  said  Interlocking  Stone 
Company.  Appellant  states  that  this  writ  was  levied  upon 
the  property  of  said  company,  but  as  to  this  the  record  is 
silent.     The  plaintiff  herein  moved  the  superior  court  to  dis- 
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solve  the  said  attachment,  but  the  motion  was  denied  and 
from  this  order  of  denial  the  appeal  has  been  taken.  The 
motion  was  made  upon  the  ground  ^'that  said  attachment  was 
improperly  and  irregularly  issued"  for  the  reason  that  the 
said  afSdavit  and  said  undertaking  were  each  ''irregular,  im- 
proper, defective  and  void  and  upon  the  further  ground  that 
the  above-entitled  action  being  an  action  in  interpleader,  the 
said  court  has  not,  nor  has  the  clerk  of  said  court,  any  juris- 
diction or  authority  to  issue  an  attachment  in  said  action  upon 
the  cross-complaint  therein." 

The  said  afiSdavit  and  undertaking  seem  to  be  in  proper 
form,  and,  indeed,  no  attack  is  made  upon  them  in  appellant's 
brief.  The  last  ground  mentioned  is  the  only  one  that  is 
urged  for  reversal  of  the  order.  The  contention  of  appellant 
is  that  ''The  plaintiff  claims  to  be  only  a  stakeholder,  and 
prays  that  the  defendants  may  be  required  to  interplead 
among  themselves  to  determine  the  relative  priorities  of  their 
daims  to  the  fund  in  the  hands  of  the  stakeholder.  The 
plaintiff  has  no  interest  in  the  controversy  among  the  defend- 
ants and  is  not  a  proper  party  defendant  to  the  cross-com- 
plaints of  the  defendants;  it  would  be  a  hardship  and  an 
injustice  to  require  the  plaintiff  in  such  an  action  of  inter- 
pleader to  plead  to  sixteen  or  more  cross-complaints,  when  it 
disclaims  any  interest  in  the  property  and  offers  to  deliver 
it  to  whomsoever  the  court  may  determine  to  be  entitled  to 
it.  If  a  defendant  does  not  care  to  interplead  with  his  code- 
fendants  in  reference  to  the  subject  matter  involved,  he  should 
go  into  another  forum  to  assert  his  rights,  and  it  may  be  that 
there  he  might  proceed  by  attachment.  But  even  there  he 
must  litigate  with  his  codefendants  here,  or  his  object  can- 
not be  obtained."  But  it  is  submitted  that  appellant  has  mis- 
taken the  form  of  procedure  for  relief  and  that  the  apprehen- 
sion of  hardship  is  more  fanciful  than  real.  There  is  nothing 
in  the  law  to  prevent  Rollins  from  filing  a  cross-complaint,  as 
he  did.  He  stated  a  cause  of  action  on  an  express  contract 
for  the  direct  payment  of  money  in  this  state.  His  cause  of 
action  was  against  plaintiff  herein  which  was  made  defendant 
to  the  cross-complaint.  Cross-complainant  was  thus  in  a  posi- 
tion to  make  the  affidavit  required  by  section  538  of  the  Code 
of  Civil  Procedure.  Unless  the  action  is  brought  against  the 
party  who  is  the  asserted  debtor,  it  is  apparent  that  he  could 
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not  make  the  affidavit  nor  secure  the  writ  of  attachment.  Nor 
is  it  perceived  why  he  should  go  into  any  other  forum  and 
bring  an  independent  action  against  plaintiff  when  he  had 
already  been  brought  into  court  by  the  act  of  plaintiff  itself 
to  litigate  this  very  matter. 

The  complaint  of  Rollins  being  for  a  cause  of  action  that 
constitutes  the  foundation  for  the  issuance  of  a  writ  of  at- 
tachment, and  the  affidavit  and  undertaking  being  in  proper 
form  and  the  court  having  undoubted  jurisdiction  of  the  sub- 
ject matter,  it  cannot  be  said  that  any  irregularity  or  excess 
of  authority  can  be  affirmed  of  the  proceedings  in  the  court 
below.  To  protect  Rollins'  interest  it  may  have  been  entirely 
unnecessary  to  have  the  writ  issued,  but  the  money  involved 
was  still  in  the  hands  of  plaintiff  herein,  and  it  would  seem 
that  Rollins  had  the  legal  right,  by  the  process  of  garnish- 
ment before  the  money  was  paid  into  court,  to  forestall  any 
possible  adverse  action  on  the  part  of  some  creditor  of  Scrib- 
ner, not  made  a  party  defendant  in  the  complaint  of  inter- 
pleader. 

As  far  as  plaintiff  is  concerned,  as  soon  as  the  parties  de- 
fendant had  appeared  or  defaulted,  the  court  would  deter- 
mine whether  it  was  a  proper  case  for  interpleader.  The 
question  being  determined  in  the  affirmative,  upon  the  pay- 
ment of  the  money  into  court,  an  order  would  be  made  dis- 
charging plaintiff  from  liability  to  all  or  any  of  the  conflict- 
ing claimants,  and  the  latter  would  be  required  to  litigate 
their  several  claims  among  themselves.  (Sec.  386,  Code  Civ. 
Proc.)  This,  of  course,  would  relieve  plaintiff  of  any  lia- 
bility or  burden  incident  to  said  writ  of  attachment. 

The  course  of  procedure  in  such  cases  is  discussed  in  San 
Francisco  Savings  Union  v.  Long,  123  Cal.  109,  [55  Pac.  709], 
wherein  Judge  Temple,  speaking  for  the  court,  said:  **In  such 
cases  there  may  always  be  a  twofold  contest:  first,  as  to  the 
right  of  the  plaintiff  to  bring  the  suit  and  to  force  the  de- 
fendants to  interplead;  and  if  such  right  is  maintained,  the 
litigation  among  the  defendants.  There  may  be  two  sets  of 
pleadings:  first,  those  having  reference  only  to  the  right  of 
the  plaintiff  to  compel  the  defendants  to  interplead,  and  the 
several  complaints  of  the  defendants  in  which  their  respective 
rights  to  the  subject  in  controversy  are  set  up.  These  may 
be,  and  usually  are,  included  in  the  answer  to  the  bill  of  in- 
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terpleader.  Such  answer  is  then  in  the  nature  of  a  cross-com- 
plaint and  should  be  served  upon  each  defendant,  who  may 
answer  the  same.  Whether  the  plaintiff  shall  be  permitted 
to  maintain  such  an  action  is  first  determined,  and  if  his  right 
is  sustained  an  interlocutory  decree  is  entered  requiring  the 
defendants  to  litigate  their  claims  inter  sese." 

Although  not  disclosed  by  the  record,  it  is  fair  to  assume 
that  the  course  as  thus  indicated  has  long  since  been  pursued, 
and  that  plaintiff  is  no  longer  a  party  to  the  litigation.  At 
any  rate,  the  showing  made  in  the  court  below  does  not  lead 
to  the  conclusion  that  the  order  refusing  to  dissolve  the  at- 
tachment was  erroneous.    It  is  therefore  afSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CiT.  No.  025.    Third  Appellate  District.— June  28,  1912.] 

PAUL  C.  HARLAN,  Respondent,  v.  LEONARD  LAMBERT 
et  al.,  Defendants;  DENNIB  MAT  LAMBERT,  Ap- 
pellant. 

Complaint  fob  Leoal  Services — Nonpayment — Issue — ^Proof — Find- 
ing.— A  complaint  in  an  action  to  recover  the  value  of  legal  ser- 
vices must  allege  the  nonpayment  of  the  claim ,  and  where  it  is 
pnt  in  issue  by  the  answer,  it  is  equally  necessary  to  prove  it;  and 
where  findings  are  not  waived,  it  must  be  substantially  found,  in 
order  to  support  a  judgment  for  the  plaintiff,  that  the  money  had 
not  been  paid. 

Il>. — ^FlNDINO  of  AUiEOED  VALUE  OF  SbEVICES  AND  OF  PaBT  PAYMENT — 

Implied  Finding  of  Nonpayment  of  Residue — Ck>NGLusiON  of 
Law — Support  of  Jxtdoment. — In  such  action  a  finding  in  favor 
of  the  alleged  value  of  the  services  in  the  sum  of  $650,  and  that 
the  sum  of  $150  has  been  paid  thereon,  necessarily  implies  a  finding 
that  no  other  sum  had  been  paid  thereon,  especially  when  construed 
with  the  express  conclusion  of  law  that  the  plaintiff  is  entitled  to 
Judgment  in  the  sum  of  $500,  whether  construed  as  an  additional 
finding  of  fact  or  not.  Such  findings  and  conclusion  certainly  sup- 
port the  judgment  for  that  sum,  without  the  necessity  of  any  other 
finding  in  relation  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
lano County.    A.  J.  Bucklea,  Judge. 
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Tlje  facts  are  stated  in  the  opinion  of  the  court 
T.  T.  C.  Gregory,  for  Appellant. 
Paul  C.  Harlan,  Respondent,  in  propna  persona. 

BURNETT,  J.— The  appeal  is  on  the  judgment-roll  from  a 
judgment  against  Dennie  May  Lambert  for  the  sum  of  $500. 
A  reversal  is  sought  upon  the  sole  ground  that  the  court  failed 
to  find  upon  the  issue  of  payment.  The  action  was  brought 
to  recover  the  reasonable  value  of  legal  services  performed 
by  plaintiff  for  appellant  at  her  special  instance  and  request. 
The  court  found  that  the  value  of  the  services  was  $650,  but 
it  is  the  contention  of  appellant  that  as  to  nonpayment  the 
court  found  simply  that  $150  had  been  paid  and  that  there 
is  no  finding  that  the  remainder  of  the  sum  had  not  been  paid. 

It  will  not  be  disputed  that  it  was  necessary  to  allege  the 
nonpayment  of  the  claim,  and,  since  it  was  put  in  issue  by 
the  answer,  that  it  was  equally  necessary  to  prove  it.  {Wise 
V.  Hogan,  77  Cal.  184,  [19  Pac.  278] ;  Richards  v.  Lake  View 
Land  Co.,  115  Oal.  642,  [47  Pac.  683] ;  Dodge  v.  Kimball,  121 
Cal.  580,  [54  Pac.  94] ;  Knox  v.  Buckman,  139  Cal.  599,  [73 
Pac.  428].)  Since  findings  were  not  waived,  it  would,  of 
course,  follow,  in  order  to  support  the  judgment,  that  it 
should  be  found  by  the  court  that  the  money  had  not  been 
paid. 

The  basis  for  appellant's  argument  is  found  in  the  asserted 
circumstance  that  the  following  are  the  only  findings  of  fact 
upon  the  point:  "That  said  representation  of  said  Dennie 
May  Lambert  by  said  plaintiff  and  said  legal  services  as  at- 
torney and  counsellor  at  law  rendered  as  aforesaid  by  said 
plaintiff  to  said  Dennie  May  Lambert  were  and  are  reason- 
ably worth  the  sum  of  six  hundred  fifty  dollars  ($650).  That 
one  hundred  fifty  dollars  ($150)  of  said  last-mentioned  sum 
have  been  paid."  Appellant's  claim  is  that  the  finding  is 
totally  insufficient,  in  that  it  does  not  exclude  the  inference 
that  the  balance  of  the  $650  may  have  been  paid  also,  while 
respondent  contends  that  at  most  an  uncertainty  is  produced, 
and  therefore  the  judgment  should  be  upheld  by  reason  of 
the  rule  that  **an  uncertain  finding  on  payment  must  be  con- 
strued so  as  to  support  the  judgment  rather  than  to  defeat  it 
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{Warren  v.  Hopkins,  110  Cal.  506,  [42  Pac.  986].) "  In  sup- 
port of  her  contention  that  the  said  finding  is  not  sufficient  to 
cover  the  balance  of  $500,  appellant  cites  the  case  of  Barney 
r.  Yigoreaux,  92  Cal.  631,  [28  Pac.  678],  wherein  it  is  stated 
in  the  syllabus  that:  **In  an  action  upon  a  promissory  note, 
a  failure  to  allege  in  the  complaint  that  no  part  of  the  sum 
for  which  the  note  was  given,  except  certain  payments  in- 
dorsed upon  it,  had  been  paid  constitutes  a  fatal  defect  for 
which  a  judgment  in  favor  of  the  plaintiff  will  be  reversed 
upon  appeal."  In  that  case  there  was  a  default  judgment, 
and  there  was  not  only  no  allegation  that  any  sum  remained 
unpaid,  but  there  was  no  positive  averment  that  any  definite 
sum  had  been  paid,  the  statement  being  that  ''the  defendants 
executed  and  delivered  to  the  plaintiff  their  promissory  note, 
in  writing,  in  the  words  and  figures  following,  to  wit:  .  .  . 
and  indorsed  with  the  following  thereon,  to  wit."  Then  fol- 
low certain  purported  payments  of  interest  and  parts  of  the 
principal  and  a  demand  for  judgment.  It  was  not  alleged 
that  the  payee  had  made  the  indorsements  or  received  the 
money,  and  it  is  apparent  that  the  complaint  was  exceedingly 
weak  in  the  matter  suggested.  The  gist  of  the  opinion  is 
found  in  this  declaration:  ''The  omission  to  allege  in  the 
complaint  that  some  part  of  the  said  note  had  not  been  paid 
constituted  a  fatal  defect,  for  which  the  judgment  must  be 
reversed.  (Frisch  v.  Caler,  21  Cal.  71;  Davanay  v.  Eggen- 
hoff,  43  Cal.  395;  Scroufe  v.  Clay,  71  Cal.  123,  [11  Pac. 
882].)"  In  the  Frisch  case  the  question  was,  as  stated  by 
the  court,  "Whether  a  plea  of  payment  is  new  matter  in  the 
sense  of  the  statute."  This  question  was  determined,  and  it 
was  said  in  conclusion  that:  ''This  disposes  of  the  only  ques- 
tion raised  in  the  case ;  but  it  is  proper  to  suggest  an  objec- 
tion to  the  complaint,  which,  though  apparently  technical, 
is  of  the  essence  of  good  pleading.  The  fact  of  nonpayment 
is  not  directly  alleged — the  allegation  being  that  there  is  now 
due,  etc.,  which  is  a  mere  conclusion  of  law,  and  would  not 
have  stood  the  test  of  a  demurrer. ' '  There  was  an  allegation 
of  the  payment  of  a  certain  sum,  but  the  sufficiency  of  this 
allegation  to  negative  the  payment  of  the  balance  was  not 
Argued  by  counsel  nor  considered  by  the  court.  Likewise,  in 
the  Davanay  case,  it  was  contended  that  it  was  necessary  for 
the  defendant  to  plead  payment  but  the  point  decided,  and 
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the  only  one  involved,  was  that  the  general  denial,  the  com- 
plaint being  unverified,  *'put  in  issue  the  averment  of  the 
complaint,  that  the  promissory  note  remained  due  and  un- 
paid." In  Scroufe  v.  Clay,  71  Cal.  123,  [11  Pac.  882],  it 
was  held  that  an  averment  that  the  defendant  ''has  refused 
and  still  refuses  to  pay  the  principal  or  interest  of  the  note 
or  any  part  thereof  and  that  there  is  now  due  the  sum," 
etc.,  was  insufficient.  These  cases  are  not  directly  in  point, 
and  it  may  be  said  also,  without  stopping  to  specify  particu- 
larly, that  they  are  not  altogether  in  harmony  with  the  more 
mature  and  deliberate  expression  of  the  supreme  court  em- 
bodied in  the  opinion  of  Chief  Justice  Beatty  in  the  case  of 
Penrose  v.  Winter,  135  Cal.  289,  [67  Pac.  772],  wherein  it  is 
held  that  though  the  allegation  of  nonpayment  was  "in  the 
form  of  a  legal  conclusion,  in  which  the  material  fact  was 
merely  implied,  but  in  the  absence  of  any  demurrer,  such 
faults  of  pleading  are  cured  by  the  judgment." 

But  the  truth  is  that  we  have  here  a  reasonably  clear  and 
unequivocal  finding  of  fact  that  the  $500  had  not  been  paid. 
It  is  plain  that  the  court  in  its  decision  had  in  view  three 
questions  of  fact,  viz. :  Were  the  services  performed !  If  so, 
how  much  were  they  reasonably  worth  and  how  much  had 
been  paid  for  them  T  The  court  found,  as  we  have  seen,  that 
the  services  were  performed,  that  they  were  reasonably  worth 
the  sum  of  $650  and  that  $150  had  been  paid.  This  last  is 
equivalent  to  a  finding  that  $500  had  not  been  paid,  for  the 
simple  reason  that  it  clearly  implies  that  $150  was  all  that 
was  paid.  No  one  fairly  familiar  with  reputable  usage  of 
the  English  language,  unless  obsessed  by  his  veneration  for 
ancient  forms  and  ceremonies  relating  to  legal  proceedings  so 
as  to  obscure  his  understanding  of  the  paramount  importance 
of  the  practical  administration  of  justice,  would  fail  to  reach 
the  conclusion  that  B  still  owed  A  $500  if  a  court  should  find 
that  the  latter  had  performed  for  the  former  services  that 
were  worth  the  sum  of  $650  and  that  "$150  of  the  last- 
mentioned  sum  have  been  paid."  If  the  action  were  by  A 
against  B  for  the  recovery  of  horses,  and  the  court  should 
find  that  B  had  received  six  hundred  and  fifty  horses  which 
belonged  to  A,  and  that  he  had  returned  one  hundred  and 
fifty  of  them,  it  would  be  readily  understood  that  the  others 
had  not  been  returned.    In  truth,  our  use  of  the  language  in 
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every  transaction  of  life  is  based  upon  the  aissumption  that 
such  statements  as  the  one  here  in  controversy  involve  and 
imply  what  the  logicians  call  ''a  universal  affirmative/'  In 
other  words,  the  affirmation  that  the  defendant  paid  $150  is 
equivalent  to  a  statement  that  $150  is  all  that  he  paid. 
Jevons,  in  his  work  on  Logic,  simply  expresses  the  common 
understanding  when  he  declares  that  ''Wherever  a  term  is 
used  alone  it  ought  to  be  interpreted  as  meaning  the  whole  of 
its  class/'  It  is  also  true,  as  he  says  further,  that  "the 
mark  of  universality  usually  consists  of  some  adjective  of 
quantity  such  as  all,  every,  each,  any,  the  whole,  but  when- 
ever the  predicate  is  clearly  intended  to  apply  to  the  whole 
of  the  subject  one  may  treat  the  proposition  as  universal/' 
If  appellant  is  right  in  her  contention  as  to  said  finding  then, 
of  course,  respondent  would  have  reason  to  complain  that 
the  court  failed  to  find  that  his  services  were  not  worth  more 
than  $650.  The  point,  however,  has  not  been  urged  that  the 
finding  that  the  services  were  worth  the  sum  of  $650  does  not 
mean  that  they  were  worth  $650  and  no  more. 

But  aside  from  the  foregoing,  under  the  authority  of  Jessen 
▼.  Peterson,  Nelson  &  Co.,  18  Cal.  App.  349,  [123  Pac.  219], 
there  can  be  no  doubt  that  the  findings  here  are  sufficient  to 
support  the  judgment.  In  that  case,  in  which  a  rehearing 
was  denied  by  the  supreme  court,  plaintiff  had  sued  for  dam- 
ages for  personal  injuries  and  she  recovered  judgment  for 
$1,000.  There  was  a  finding  that  she  had  expended  $122.50 
for  medical  attendance,  but  the  court  omitted  to  designate 
the  specific  amount  in  which  the  plaintiff  was  damaged  on 
fiiccount  of  personal  injuries,  but  it  was  declared  as  a  con- 
clusion of  law  "that  the  plaintiff  is  entitled  to  judgment 
against  the  defendant  in  the  sum  of  $1,000."  The  court  of 
appeal  of  the  first  district  held  that  this  should  be  treated 
as  a  finding  of  fact,  and  when  so  considered  and  read  in  con- 
junction with  the  other  probative  facts  found  by  the  trial 
court  it  was  sufficient  to  support  the  judgment  upon  the  issue 
of  damages.  (See,  also,  McCray  v.  Burr,  125  Cal.  636,  [58 
Pac.  203].)  Here,  also,  under  the  designation  of  ** Conclu- 
sion of  law,"  we  have  the  finding  "that  plaintiff  is  entitled  to 
a  judgment  herein  for  the  sum  of  $500/'  But  whether  re- 
garded or  not  as  a  finding  of  fact,  in  connection  with  the 
findings  already  recited,  it  should  be  held  sufficient  to  sup- 
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port  the  judgment  in  harmony  with  the  spirit  of  Penrose  v. 
Winter,  135  Cal.  289,   [67  Pac.  772]. 

It  is  believed  that  the  contention  of  appellant  is  entirely 
withcut  substantial  merit.  It  is  undoubtedly  true,  as  said 
by  the  supreme  court,  in  Millard  v.  Legion  of  Honor,  81  Cal. 
342,  [22  Pac.  865],  through  Mr.  Justice  McParland,  that  "one 
main  object  of  the  provision  (in  reference  to  the  court's  'deci- 
sion') seems  to  have  been  to  prevent  a  court  from  summarily 
ordering  judgment  without  giving  any  reasons  for  it — without 
stating  any  facts  or  legal  conclusions  upon  which  it  is  based. 
There  was  also,  no  doubt,  some  intent  to  facilitate  the  review 
of  a  judgment  on  appeal.  But  surely  the  main  object  was 
not  to  afford  a  cover  under  which  a  losing  party  might  suc- 
cessfully set  a  trap  to  capture  a  just  judgment.  The  findings 
come  after  the  esse  has  been  tried,  considered  and  determined, 
and  after  the  character  of  the  judgment — whether  it  is  right 
or  wrong — has  been  fixed.  They  are  merely  incidental  to 
the  main  thing — the  judgment;  and  to  test  their  sufSciency 
by  a  standard  whi-^h  exacts  the  extreme  of  accurate  state- 
ment and  minute  d'itail  is  to  put  the  incident  in  the  place 
of  the  principal.  Of  course,  there  ought  to  be  findings  on 
the  material  issues  raissed  by  the  pleadings  and  evidence,  but 
if  it  appears  that  there  are,  in  substance,  such  findings,  if 
is  not  necessary  that  they  should  be  in  the  exact  language  of 
the  pleadings,  or  in  any  particular  form." 

The  case  here  measures  up  to  all  the  just  requirements  of 
legal  procedure  and  the  judgment  is  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 
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[GiT.  No.  966.    Third  Appellate  District.—Jnne  28,  1912.] 

CHEIS.   MOSSI,   Appellant,    v.    MARVIN   FAIRBANKS, 

Respondent. 

LBASB — ^FORFKITUBX   FOB   NONPAYMENT  OF  RENT— GENERAL   RULB — PeE- 

YI0U8  Demand  Essential— Exceptions — Terms  of  Statute  or 
Lease — ^Waiyer  bt  Tenant. — ^As  a  general  rule,  a  demand  for  un- 
paid rent  is  a  condition  precedent  to  any  action  to  enforce  a  for- 
feiture of  the  lease  for  such  nonpayment,  whether  it  be  an  action 
of  ejectment  brought  by  the  lessor,  or  the  summary  proceeding  in 
unlawful  detainer  provided  for  by  statute.  But,  as  exceptions  to 
such  rule,  the  common-law  necessity  for  a  previous  demand  of  the 
rent  may  be  obviated  by  a  statute  providing  otherwise,  or  by  pro- 
visions in  the  lease  dispensing  with  a  demand,  or  by  acts  of  tha 
tenant  amounting  to  a  waiver  thereof. 
Id. — ^RuLB  Requibino  Previous  Demand  for  Unpaid  Rent  not 
Changed — Construction  of  Code. — "Where  it  does  not  appear  that 
the  lease  dispensed  with  a  demand,  or  that  the  lessee  has  waived 
the  same,  the  provision  in  section  793  of  the  Civil  Code  that:  "An 
action  for  the  possession  of  real  property  leased  or  granted,  with 
a  right  of  re-entry,  may  be  maintained  at  any  time  after  the  right 
of  re-entry  has  accrued,  without  the  notice  prescribed  in  section 
791,"  is  not  to  be  so  construed  that  either  of  those  sections,  or 
any  section  referred  to  in  section  791,  dispenses  with  a  demand  for 
unpaid  rent  before  a  forfeiture  can  be  declared.  The  right  of  re- 
entry for  nonpayment  of  rent  has  not  "accrued"  until  a  demand 
has  been  made  for  its  payment,  regardless  of  the  section  of  the 
eoda  under  which  the  action  is  brought. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.     George  D.  Murray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  W.  Hill,  for  Appellant 

Pierce  H.  Ryan,  for  Respondent 

BURNETT,  J.— The  only  question  involved  is  whether  a 
demand  for  the  payment  of  rent  is  a  condition  precedent  to 
the  enforcement  of  the  forfeiture  of  a  lease.  The  premises 
were  rented  for  the  term  of  seven  years  and  four  months, 
commencing  on  the  fourth  day  of  July,  1910,  for  the  monthly 
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rental  of  $7.50,  payable  monthly  in  advance  on  the  fourth 
day  of  each  month  during  said  term.  It  was  provided  in 
the  lease  ''that  if  any  rent  shall  be  due  and  unpaid  or  if  de- 
fault shall  be  made  in  any  of  the  covenants  herein  contained, 
then  it  shall  be  lawful  for  the  party  of  the  first  part  to  re- 
enter said  premises  and  to  remove  all  persons  therefrom.'' 
The  action  was  brought  to  recover  possession  of  the  property 
in  consequence  of  the  failure  of  the  lessee  to  pay  the  rent  as 
agreed.  In  the  complaint  there  was  no  allegation  of  demand 
for  the  rent,  and  for  this  omission  the  court  sustained  de- 
fendant's general  demurrer.  Plaintiff  declining  to  amend, 
judgment  of  dismissal  was  entered,  from  which  the  appeal  was 
taken. 

Undoubtedly  the  general  rule  is  that  a  demand  for  the 
rent  must  be  made  before  forfeiture  will  be  decreed.  In 
Sauer  v.  Meyer,  87  Cal.  34,  [25  Pac.  153],  it  is  said:  ''The 
appellant  here  claims  that  she  has  the  right  to  recover  because 
there  has  been  a  forfeiture  of  the  lease  for  nonpayment  of  the 
rent.  Forfeitures  are  not  favored;  and  our  Civil  Code  con- 
tains this  provision:  *A  condition  involving  a  forfeiture  must 
be  strictly  interpreted  against  the  party  for  whose  benefit 
it  is  created.  (Sec.  1442.}'  To  give  a  landlord  a  right  of 
re-entry  for  nonpayment  of  rent,  a  demand  of  the  rent,  upon 
or  after  the  last  day  upon  which  the  lessee  has  to  pay,  is 
essential  to  complete  the  forfeiture  and  to  enable  him  to 
maintain  an  action  in  ejectment.  (Taylor  on  Landlord  and 
Tenant,  8th  ed.,  sec.  297 ;  Wood  on  Landlord  and  Tenant,  2d 
ed.,  sec.  514.) "  This  case  and  other  authorities  are  cited  in 
Ciapusci  v.  Clark,  12  Cal.  App.  53,  [106  Pac.  440],  in  sup- 
port  of  the  statement:  "Regarding  the  $5  payment  as  rent, 
there  could  be  no  forfeiture  under  this  agreement  without 
demand  by  plaintiff  of  the  rental  upon  or  after  the  last  day 
given  the  lessee  on  which  to  pay."  The  decisions  in  this  state, 
as  pointed  out  by  respondent,  seem  to  be  uniform  in  holding 
that  a  demand  for  the  rent  is  required. 

In  Gaskill  v.  Trainer,  3  Cal.  335,  the  right  to  re-enter  for 
nonpayment  of  the  rent  was  reserved  in  the  contract,  but  it 
was  declared  by  the  supreme  court  that  "the  failure  to  pay 
cannot  alone  create  a  forfeiture.  There  was  an  equal  neces- 
sity that  a  formal  demand  should  have  been  made  on  the  day 
it  became  due.     Nor  for  the  purpose  of   forfeiture  will  a 


Digitized  by 


Google 


Jane^  1912.]  Mossi  v.  Fairbanks.  357 

waiver  of  demand  ever  be  implied,  but  a  forfeiture  from  its 
very  nature  cannot  take  place  by  consent  and  it  is  not  favored 
by  the  rules  of  law."  It  is  not  disputed  that  the  common 
law  was  very  strict  in  its  requirement  that  the  demand  for 
rent  be  made  upon  the  leased  premises  and  at  a  late  hour 
of  the  very  day  when  and  for  the  exact  amount  that  was  due, 
but  in  some  respects  this  strictness  has  been  relaxed,  as  will  be 
observed  by  an  examination  of  the  cases.  Indeed,  a  change 
in  the  statute  has  modified  the  rule.  The  question  is  fully 
discussed  in  McOlynn  v.  Moore,  25  Cal.  384,  Gage  v.  Bates, 
40  Cal.  384,  and  O'Connor  v.  Kelly,  41  Cal.  432,  but  in  no 
decision  in  the  state  has  it  been  held,  under  like  conditions  as 
those  involved  herein,  that  a  request  or  demand  for  the  rent 
is  not  required  before  a  suit  can  be  maintained  for  a  forfei- 
ture of  the  lease. 

In  24  Cyc,  p.  1354,  the  rule  is  stated  as  follows:  "Ordi- 
narily a  demand  of  performance  is  necessary  after  the  lessee's 
breach  of  a  covenant  to  pay  taxes  or  assessments  or  a  failure 
to  pay  rent  before  the  lessor  can  declare  a  forfeiture.  How- 
ever, the  common-law  necessity  for  a  demand  of  rent  may 
be  obviated  by  a  statute  providing  otherwise,  by  provisions 
in  the  lease  dispensing  with  a  demand,  or  by  acts  of  the 
tenant  amounting  to  a  waiver." 

It  is  not  contended  by  appellant  that  the  lease  contains  any 
provision  dispensing  with  a  demand  or  that  there  has  been 
any  waiver  on  the  part  of  the  lessee,  but  the  claim  is  made 
that  the  action  was  brought  under  section  793  of  the  Civil 
Code  and  that  this  section  authorizes  recovery  without  any 
demand  or  request  for  the  payment  of  the  rent.  The  lan- 
guage of  the  section  is:  ''An  action  for  the  possession  of  real 
property  leased  or  granted,  with  a  right  of  re-entry,  may  be 
maintained  at  any  time,  after  the  right  to  re-enter  has  ac- 
crued, without  the  notice  prescribed  in  section  seven  hundred 
and  ninety-one."  We  think,  however,  respondent  is  right  in 
his  contention  that  "appellant  has  fallen  into  the  error  of 
confusing  the  notice  prescribed  in  section  791  with  the  demand 
required  by  law  before  a  forfeiture  can  be  declared.  Section 
791  of  the  Civil  Code  provides,  'Whenever  the  right  of  re- 
entry ifl  given  to  a  grantor  or  lessor  in  any  grant  or  lease 
or  otherwise,  such  re-entry  may  be  made  at  any  time  after 
the  right  has  accrued  upon  three  days'  notice,  as  provided  in 
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sections  1161  and  1162  of  the  Code  of  Civil  Procedure.'  Sec- 
tion 1161  of  the  Code  of  Civil  Procedure  provides  that  a 
tenant  in  default  for  nonpayment  of  rent  is  guilty  of  unlaw- 
ful  detainer  after  three  days'  notice  to  pay  the  same  or  sur- 
render possession.  Section  1162  provides  the  manner  of 
service  of  such  notice.  Neither  section  791  nor  793  of  the 
Civil  Code  changes  the  common-law  rule  requiring  a  demand 
for  the  rent  before  a  forfeiture  of  the  tenant's  estate  can  be 
declared.  Section  791  of  the  Civil  Code,  in  connection  with 
sections  1161  and  1162  of  the  Code  of  Civil  Procedure,  simply 
gives  to  the  landlord  a  new  and  summary  remedy  unknown 
to  the  common  law,  whereby  he  can  in  a  summary  proceeding 
recover  possession  from  the  delinquent  tenant,  together  with 
treble  damages  or  rents  by  way  of  penalty  for  the  tenant's 
refusal  to  quit.  But  before  such  summary  recovery  can  be 
had  and  such  penalties  enforced,  the  statute  provides,  for  the 
protection  of  the  tenant,  the  service  of  three  days'  notice. 
Simple  demand  shall  not  be  sufficient,  but  notice  in  writing 
shall  be  served  on  him  after  default  made,  which  notice  must 
be  served  at  least  three  days  before  the  summary  proceedings 
can  be  instituted  or  maintained.  Section  793  of  the  Civil 
Code  does  not  dispense  with  the  demand  required  by  law,  but 
merely  reserves  to  the  landlord  his  common-law  action  of 
ejectment  in  addition  to  his  summary  remedy  under  section 
791  of  the  Civil  Code.  Section  793  of  the  Civil  Code  simply 
makes  clear  by  statute  that  if  the  landlord  does  not  desire 
to  avail  himself  of  the  summary  proceeding  provided  by  the 
code,  it  will  not  be  necessary  for  him  to  serve  three  days' 
written  notice ;  but  it  does  not  relieve  him  from  the  necessity 
of  making  demand,  verbal  or  otherwise,  for  the  rent."  In 
other  words,  the  right  of  re-entry  for  nonpayment  of  rent  does 
not  accrue  until  a  demand  has  been  made  for  its  payment 
regardless  of  the  section  of  the  code  under  which  the  action 
is  brought. 

It  is  manifest  that  this  requirement  imposes  no  hardship 
upon  the  landlord,  and  it  is  in  keeping  with  the  general 
attitude  of  the  law  toward  forfeitures.  It  is  a  very  simple 
matter  to  provide  in  the  lease  that  no  demand  for  rent  shall 
be  required,  or  if  this  is  not  done  it  should  not  be  considered 
a  very  grievous  burden  to  exact  of  the  landlord  a  request  of 
the  tenant  for  the  payment  of  the  rent  before  depriving  him 
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of  his  possession.  It  is  true  that  the  statute  does  not  expressly 
require  this  demand,  but  it  is  affirmed  by  the  authorities  to 
be  a  just  and  equitable  prerequisite  to  the  enforcement  of  the 
drastic  penalty  of  forfeiture  and  we  think  it  should  be  left 
undisturbed  until  the  legislature  has  clearly  spoken  to  the 
contrary.  Appellaut,  speaking  of  his  contention,  admits  that 
"We  are  somewhat  embarrassed  by  a  contrary  ruling  in 
Sauer  v.  Meyer,  87  Cal.  34,  [25  Pac.  153],  and  in  Ciaptcsci  v. 
Clark,  12  Cal.  App.  53,  [106  Pac.  436],"  but  he  thinks  they 
should  not  be  followed.  The  suggestion,  however,  is  not  in- 
appropriate that  appellant  could  easily  have  followed  the 
doctrine  of  those  cases  in  preparing  the  lease  or  in  making 
the  demand  before  bringing  suit,  and  thus  have  saved  himself 
unnecessary  trouble  and  expense. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  26,  1912. 


[Crim.  No.  237.    Second  Appellate  District. — J\m9  29,  1912.} 

THE  PEOPLE,  Respondent,  v.  WILLIAM  BREEDING  and 
NINA  B.  CROFT,  Appellants. 

Gediinal  Law — ^Livino  in  Cohabitation  and  Adultery — SumciBNCT 
or  Information — Implied  Averment — Proof. — ^An  informatioii  un- 
der aection  269a  of  the  Penal  Code,  as  amended  March  21,  1911, 
which  charges  that  a  male  and  female  defendant,  "on  or  about  the 
26th  day  of  May,  1911,  did  willfully  and  unlawfully  live  in  a  state 
of  eohabitation  and  adultery  with  each  other,"  necessarily  implies 
that  each  accused  person  was  lawfully  married  to  a  person  other 
than  his  or  her  codefendant.  The  failure  to  allege  in  direct  terms 
such  marriage  does  not  render  the  information  insufficient;  but 
it  IB  necessary  to  a  conviction  that  such  implied  averment  must  be 
proved. 

lb. — Absence  of  Proof  of  Marriage  of  Male  Defendant — Right  to 
Dismissal. — Where  the  prosecution  introduced  no  evidence  tending 
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in  the  slightest  degree  to  prove  that  the  male  defendant  charged 
with  such  crime  was  married  to  anj  person,  the  court  erred  in  re- 
fusing to  grant  his  motion,  made  at  the  close  of  the  evidence  for 
the  people,  for  the  dismissal  of  the  prosecution  as  to  him. 

Id. — INADMISSIBLS    EVIDENCE— BELATIONS    OF    PARTIES    PbIOB    TO    OODI 

Amendment — ^No  Offense  Shown. — It  appearing  that  the  crime 
charged  was  under  section  298a  of  the  Penal  Code,  as  amended 
March  21,  1911,  which  took  effect  May  20,  1911,  bj  striking  out  the 
prior  words  "open  and  notorious,"  and  that  prior  thereto  there  was 
no  such  offense  as  that  charged  in  the  information,  the  evidence  of  a 
witness  offered  to  prove  that  in  a  conversation  with  the  female 
defendant  had  in  August,  1910,  she  then  admitted  that  she  was 
living  with  the  male  defendant,  was  inadmissible  for  any  purpose. 
It  showed  no  offense,  and  had  no  tendency  to  establish  the  subse- 
quent crime  charged  in  the  information. 
Id. — Insufficient  Proof  of  Offense  Charged  Against  EItheb  De- 
fendant—Want OF  "Opportunity." — The  offense  charged  against 
both  defendants  implies  a  counterfeit  of  the  marriage  relation;  bnt 
where  the  evidence  shows  that  while  the  female  defendant  and  the 
male  defendant  lived  in  the  same  house,  it  also  shows  that  the 
female  defendant  had  two  sons,  one  of  them  married,  living  to- 
gether in  the  same  house,  and  that  the  female  defendant  occupied 
a  separate  room,  and  that  the  male  defendant  occupied  a  room  with 
the  unmarried  son,  there  is,  under  the  circumstances,  no  sufficient 
proof  of  the  offense  charged  against  either  of  the  defendants  or 
of  an  "opportunity''  to  commit  it  at  the  period  covered  by  the 
information. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dick  Foye  Harding,  and  Geo.  L.  Hoodenpyl,  for  Appel- 
lants. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

SHAW,  J. — ^Defendants  were  convicted  upon  an  informa- 
tion charging  them  with  the  crime  specified  in  section  269a 
of  the  Penal  Code,  it  being  alleged  that  on  or  about  the 
twenty-fifth  day  of  May,  1911,  they  did  willfully  and  unlaw- 
fully live  in  a  state  of  cohabitation  and  adultery  with  each 
other,  etc. 
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The  charge  of  living  in  a  state  of  cohabitation  and  adultery, 
an  offense  which  can  be  committed  by  one  only  who  is  mar- 
ried, necessarily  implies  that  the  accused  was  a  married 
person.  Hence,  the  failure  to  allege  in  direct  terms  that  de- 
fendants were  married  did  not  render  the  information  insuflS- 
dent.     {People  v.  Silva,  8  Cal.  App.  349,  [97  Pac.  202].) 

Since  those  only  who  occupy  the  status  of  married  persons 
are  capable  of  committing  the  crime  with  which  defendants 
were  charged  (Ex  parte  Sullivan,  17  Cal.  App.  278,  [119 
Pac.  526];  In  re  Cooper,  162  Cal.  81,  [121  Pac.  318]), 
and  since  by  implication  the  information  alleged  that  each 
of  the  defendants  was  lawfully  married  to  other  than  his 
or  her  codefendant,  it  was,  therefore,  necessary,  in  order  to 
justify  a  conviction,  to  prove  such  implied  allegation  of  mar- 
riage. As  to  defendant  Breeding,  no  evidence  was  introduced 
which  in  the  slightest  degree  tended  to  establish  this  essential 
element  of  the  crime;  indeed,  no  evidence  at  all  was  offered 
touching  the  question.  For  this  reason  the  court  should  have 
granted  the  motion  made  at  the  close  of  the  evidence  offered 
on  behalf  of  the  people  for  the  dismissal  of  the  prosecution 
as  to  defendant  Breeding. 

Section  269a  of  the  Penal  Code,  prior  to  the  amendment 
thereof  in  May,  1911,  provided  that  every  person  who  lived 
in  a  state  of  open  and  notorious  cohabitation  and  adultery  was 
guilty  of  a  misdemeanor.  By  act  of  the  legislature,  approved 
March  21,  1911,  and  which  became  effective  on  May  20,  1911, 
the  section  was  amended  by  striking  out  the  words  **open  and 
notorious."  Prior  to  the  time  this  amendment  went  into 
effect  the  acts  with  which  defendants  were  charged  constituted 
no  offense  whatever  under  the  laws  of  this  state.  {People 
V.  Salmon,  148  Cal.  303,  [113  Am.  St.  Rep.  268,  2  L.  R.  A., 
N.  S.,  1186,  83  Pac.  42].)  One  Culver  was  called  as  a  wit- 
ness, and,  after  testifying  that  he  had  a  conversation  with 
defendant  Croft  in  August,  1910,  was  asked  to  relate  what 
she  said  with  reference  to  her  and  Breeding  living  together 
at  that  time.  Defendants  objected  to  the  question  upon  the 
ground  that  it  was  immaterial,  since  it  had  reference  to  the 
conduct  and  acts  of  the  parties  at  a  time  when,  conceding 
that  they  lived  in  a  state  of  cohabitation  and  adultery,  such 
conduct  and  acts  constituted  no  offense.  The  court  overruled 
the  objection,  stating  that  the  evidence  would  be  admitted 
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**for  the  purpose  of  showing  the  relations  that  these  parties 
had  prior  to  that  time,  and  from  that  if  the  facts  were  suffi- 
cient to  lead  the  jury  to  find  at  the  time  they  occupied  that 
relation  they  may  take  into  account  previous  circumstances, 
but  not  for  the  purpose  of  establishing  the  crime."  This 
statement  of  the  court  is  somewhat  involved  and  its  meaning 
not  entirely  clear.  Unless  the  evidence  was  admissible  as 
tending  to  establish  the  crime,  it  was  immaterial  and  should 
have  been  excluded.  Assuming  that  the  effect  of  the  court's 
ruling  was  to  admit  the  evidence  for  all  purposes,  we  are  of 
the  opinion  that  it  was  incompetent.  Conceding  that  the  evi- 
dence tended  to  show  that  in  August,  1910,  when  to  do  so 
constituted  no  offense,  defendants  lived  in  a  state  of  cohabi- 
tation and  adultery,  it  constituted  no  proof  that  they  were 
living  in  such  state  after  May  20,  1911,  when  to  do  so  con- 
stituted a  crime.  It  was  not  a  status  which,  proven  to  have 
been  created,  will,  in  the  absence  of  evidence  to  the  contrary, 
be  presumed  to  continue,  but  a  relation  or  condition  due  to 
the  acts  of  the  parties,  and  which  in  the  absence  of  such  acts 
can  have  no  existence.  We  agree  with  the  learned  trial 
judge  that  such  evidence  was  inadmissible  for  the  purpose  of 
establishing  the  crime,  and  being  inadmissible  for  that  pur- 
pose, it  could  not  be  admissible  for  any  other  purpose ;  hence, 
it  was  error  to  admit  it  at  all. 

As  used  in  the  statute,  the  words  "living  in  a  state  of  co- 
habitation and  adultery,'*  mean  the  living  or  dwelling  to- 
gether as  husband  and  wife  and  exercising  the  sexual  rights 
and  duties  implied  by  such  relation  when  legally  created — 
in  other  words,  a  counterfeit  of  the  marriage  relation.  Hence, 
to  justify  the  conviction  of  defendants  it  should  appear  from 
the  evidence  that  there  existed  between  them  an  adulterous 
cohabitation  prior  to  May  25,  1911,  and  subsequent  to  the 
date  on  which  said  amendment  went  into  effect,  namely.  May 
20,  1911.  The  only  evidence  touching  the  question  as  to 
the  conduct  of  defendants  during  this  period  was  that  they 
resided  in  the  same  house,  which  consisted  of  a  room  and  a 
kitchen  downstairs  and  a  loft  or  room  upstairs,  each  of 
which,  other  than  the  kitchen,  was  used  as  a  bedroom;  that 
on  May  24,  1911,  the  constable,  accompanied  by  two  other 
persons,  went  to  this  house  about  8:30  in  the  evening,  and 
after  spending  a  half  or  three-quarters  of  an  hour  in  watch- 
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ing  the  house,  during  which  time  they  saw  some  person  come 
out  and  re-enter  the  same,  and  after  the  occupants  had  retired, 
they  knocked  upon  the  door  and  asked  for  admission,  in  re- 
sponse to  which,  after  the  lapse  of  some  minutes,  the  door 
was  opened  by  a  son  of  Nina  B.  Croft,  a  young  man  about 
twenty  years  of  age,  at  which  time  the  witnesses  testified  that 
they  saw  defendant  Breeding  and  another  son  of  defendant 
Croft  in  bed  in  the  lower  room  of  the  house;  that  Nina  B. 
Croft  was  occupying  the  upper  room  of  the  building;  that 
after  knocking  upon  the  door  and  demanding  entrance,  and 
before  the  door  was  opened,  these  witnesses  heard  a  noise 
within  which  sounded  like  some  one  coming  down  the  stairs, 
which  stairway  consisted  of  a  ladder  or  cleats  nailed  upon 
the  studding,  and  during  this  period  of  waiting  they  also 
heard  voices  engaged  in  conversation  both  upstairs  and  down- 
stairs, one  of  the  voices  upstairs  being  that  of  a  woman.  At 
the  time  defendant  Croft's  sons,  both  of  whom  were  upward 
of  twenty  years  of  age  and  one  of  whom  was  married,  were 
occupying  the  house  with  defendants.  This  was  substantially 
all  of  the  evidence  offered  touching  the  period  extending  from 
May  20  to  May  25,  1911.  While  this  and  other  evidence 
tends  to  establish  the  fact  that  defendants  resided  in  the  same 
house,  nevertheless,  it  is  insufficient  to  show  that  they  lived 
in  a  state  of  cohabitation  and  adultery.  Indeed,  it  is  ques- 
tionable whether  the  evidence,  when  applied  to  the  period 
covered  by  the  information,  even  ** shows  opportunity." 

For  the  reasons  given,  the  judgment  as  to  both  defendants 
is  reversed. 

Allen,  P.  J^  and  James,  J.,  concurred. 
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[Civ.  No.  1109.    Second  Appellate  Dittriet.-^nBe  29,  1918.] 

CITY  OP  VERNON,  a  Municipal  Corporation,  Appellant,  t. 
LOS  ANGELES  GAS  AND  ELECTRIC  CORPORA- 
TION,  Respondent. 

Action  by  CJity  to  Enjoin  Oas-pipbs  fob,  Illumination — Support  op 
Finding — ^Pbopek  Conclusion  and  Judgment — Constitutional 
Bight. — ^Where  the  eitj  of  Vernon,  which  is  contiguous  to  the  citj 
of  Los  Ang^eles  and  has  no  works  for  supplying  itself  with  light,  sued 
to  enjoin  the  Los  Angeles  Gas  and  Electric  Corporation  from  lay- 
ing twelve-inch  pipes  in  its  streets,  and  for  a  mandatory  injunction 
requiring  it  to  remove  its  pipes  already  laid,  and  the  court  found, 
upon  sufficient  evidence,  that  the  laying  of  such  pipes  was  necessary 
to  supply  its  inhabitants  with  illuminating  gas,  it  also  properly 
found,  as  a  conclusion  of  law,  that  defendant  had  the  right,  under 
section  19  of  article  XI  of  the  constitution,  to  lay  such  pipes  in  its 
streets,  and  that  plaintiff  should  be  enjoined  from  interfering  there- 
with, and  entered  judgment  accordingly. 

Id. — Construction  of  Constitutional  Grant — Showing  op  Existing 
Demands  not  Bequired. — The  constitutional  grant  made  in  sec- 
tion 19  of  article  XI  of  the  constitution  to  gas  and  water  com- 
panies to  lay  their  pipes  in  the  public  streets  of  a  city  is  not  to 
be  construed  as  requiring  either  of  such  companies  to  work  up  or 
show  or  have  any  contracts  or  existing  demands  for  their  com- 
modity in  the  city  by  the  city  or  its  inhabitants,  in  order  to  entitle 
them  to  enter  upon  the  streets  and  lay  their  pipes ;  but  either  of 
said  companies  possesses  the  right,  having  a  commodity  for  sale,  to 
enter  upon  the  streets  and  put  themselves  in  position  to  supply  any 
demand  made  upon  them,  regardless  of  any  existing  demand. 

Id. — Question  of  Necessity — Support  of  Finding. — The  provision  in 
section  19  of  article  XI  of  the  constitution  that  the  right  is  given 
to  lay  down  pipes  "so  far  as  may  be  necessary  for  introducing  into 
and  supplying  such  city  or  its  inhabitants  with  gaslight  or  other 
illuminating  light,"  has  reference  to  the  necessity  which  must  exist 
in  order  to  a  complete  and  practical  system  necessary  and  proper 
for  supplying  light  to  the  entire  city  or  its  inhabitants.  It  is  held 
that  the  court  found  upon  sufficient  evidence  that  there  was  a  neces- 
sity for  all  of  the  pipes  laid  for  the  purposes  intended. 

Id.— -QxTESTioN  OF  Indemnitt  for  Damages  for  Excavation  Under  Citt 
Ordinance. — Though  the  street  superintendent  could  exercise  a 
proper  general  supervision  over  the  work  of  excavation,  to  the  ex- 
tent only  of  seeing  that  the  constitutional  right  was  not  exceeded,  he 
could  not,  in  the  absence  of  an  ordinance  by  the  city,  exact  any  in- 
demnity by  way  of  damages  in  the  work  of  excavation  j  but  where  the 
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eitj,  while  the  work  was  in  progress,  passed  an  ordinance  requiring 
the  excavators  to  perform  the  work  under  the  supervision  of  the 
street  superintendent,  and  a  deposit  by  way  of  damages,  and  such  de- 
posit was  tendered  to  the  street  superintendent  and  was  refused  by 
him,  without  objection  to  its  sufficiency,  the  court,  in  the  action  by 
the  city,  properly  determined  that  question,  and  ordered  the  proper 
amount  of  indemnity  to  be  deposited  in  court  for  that  purpose. 

APPEAL  from  an  order  of  the  Superior  Court  of  Loa 
Angeles  County  denying  a  new  trial.  Curtis  D.  Wilbur, 
Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Gesner  Williams,  for  Appellant. 

Wm.  A.  Cheney,  and  LeRoy  M.  Edwards,  for  Respondent. 

ALLEN,  P.  J. — Plaintiff  by  its  action  sought  to  enjoin  the 
defendant  from  making  excavations  in  the  public  streets  of 
the  city  of  Vernon,  or  laying  gas-pipes  therein,  as  well  as  for 
a  mandatory  injunction  requiring  defendant  to  remove  cer- 
tain pipes  already  laid. 

It  is  conceded  that  defendant  is  a  corporation  engaged  in 
supplying  gas ;  that  the  city  of  Vernon  owns  and  controls  no 
public  works  for  such  purpose;  that  the  city  of  Vernon  had 
an  officer  performing  the  duties  of  street  superintendent  dur- 
ing all  of  the  times  mentioned  in  the  proceedings;  that  prior 
to  the  sixth  day  of  June,  1910,  the  defendant  entered  upon 
the  streets  and  commenced  laying  gas-mains  therein  for  the 
purpose  of  distributing  gas  from  its  works  at  Los  Angeles,  the 
two  cities  being  contiguous.  This  entry  and  the  work  of  ex- 
cavation and  the  laying  of  pipes  were  known  by  the  street 
superintendent,  who  interposed  no  objection  to  the  character 
of  the  work  or  the  manner  in  which  the  same  was  being  done. 
The  city  at  that  time  had  passed  no  ordinance  regulating 
such  work,  or  for  the  damages  or  indemnity  for  damages  occa- 
sioned thereby.  After  having  laid  in  the  streets  certain  pipes 
of  lesser  diameter,  on  the  twenty-third  day  of  May,  1910, 
defendant  commenced  the  laying  of  pipes  having  a  diameter 
of  twelve  inches,  and  continued  to  lay  pipes  of  such  character 
for  a  considerable  time.  On  the  sixth  day  of  June,  1910,  the 
city  passed  an  ordinance  providing  that  all  excavations  should 
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be  done  under  the  supervision  of  the  street  superintendent 
of  said  city  of  Vernon,  and  that  a  deposit  of  ten  cents  per 
square  foot  of  proposed  excavation  in  unimproved  streets 
should  be  made  with  the  street  superintendent  as  indemnity 
for  damages  before  any  excavation  should  be  made.  There- 
upon, after  the  passage  of  such  ordinance,  the  defendant  ten- 
dered to  the  street  superintendent  the  sum  of  $750  as  indem- 
nity, being  the  amount  required  by  said  ordinance  for  work 
thereafter  to  be  done,  which  sum  the  street  superintendent 
refused  to  accept,  no  objection,  however,  being  made  as  to  the 
amount  tendered.  Upon  the  bearing  of  the  action  the  court 
found  that  $1,200  was  a  suflScient  indemnity  for  damages 
occasioned  by  the  laying  of  pipe  before  the  passage  of  the 
ordinance,  which  amount  it  directed  the  defendant  to  pay  to 
the  street  superintendent,  who  refused  to  receive  such  sum, 
and  the  same  was  deposited  in  the  treasury  of  the  court  for 
the  use  and  benefit  of  plaintiff.  The  court  finds  that  the  lay- 
ing of  this  twelve-inch  main  was  necessary  to  supply  the 
inhabitants  of  the  city  of  Vernon  with  illuminating  gas,  and 
as  a  conclusion  of  law  determined  that  under  section  19,  arti- 
cle XI,  constitution  of  the  state,  the  defendant  had  a  right 
to  enter  upon  the  streets  and  lay  its  pipes,  and  that  the  plain- 
tiff should  be  enjoined  from  interfering  with  such  work. 
Judgment  was  accordingly  entered,  and  from  an  order  deny- 
ing a  new  trial  plaintiff  appeals. 

It  is  appellant's  contention  that  the  constitutional  grant  of 
franchises  to  gas  and  water  companies  is  restricted  to  in- 
stances where  a  necessity  is  shown  to  exist  for  supplying  an 
existing  demand  of  either  the  city  or  its  inhabitants,  and  that 
it  does  not  appear  that  the  twelve-inch  main  was  necessary 
in  order  to  supply  such  demand  as  then  existed  in  the  city. 
As  we  construe  this  constitutional  grant,  neither  gas  nor  water 
companies  are  required  to  work  up  or  show  or  have  any  con- 
tracts or  existing  demands  for  their  commodity  in  the  city, 
either  upon  the  part  of  the  city  or  its  inhabitants,  in  order 
to  entitle  them  to  enter  upon  the  streets  and  lay  their  pipes. 
Either  of  said  companies  possess  the  right,  having  a  com- 
modity for  sale,  to  enter  upon  the  streets,  lay  their  pipes  and 
put  themselves  in  position  to  supply  any  demand  made  upon 
them,  regardless  of  any  existing  demand.  In  section  19  re- 
ferred to,  the  right  to  lay  down  pipes  is  given  **so  far  as  may 
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be  necessary  for  introducing  into  and  supplying  such  city  and 
its  inhabitants  either  with  gaslight  or  other  illuminating 
light."  The  most  that  can  be  said  of  this  restriction  with 
reference  to  the  necessity  which  must  exist  is  that  they  may 
not  excavate  the  streets  and  lay  down  pipes  therein  in  a  man- 
ner other  than  that  necessary  to  a  complete  and  practical 
system  for  supplying  gas  or  water  to  the  entire  city  and  its 
inhabitants.  It  is  probably  true  that  were  a  company  of  this 
character  to  undertake  to  make  excavations  and  lay  pipes,  and 
it  could  be  shown  to  the  court  that  a  complete  and  practical 
system  necessary  and  proper  for  the  distribution  of  its  gas 
to  all  the  inhabitants  of  the  city  did  not  require  certain  streets 
to  be  used  for  that  purpose,  such  court  might,  by  an  appro- 
priate order,  prevent  excavations  therein.  But  in  the  case  at 
bar  the  court  finds  a  necessity  for  all  of  the  pipes  for  the  pur- 
poses intended;  that  the  same  is  not  a  commercial  pipe-line, 
as  claimed  by  plaintiff,  which  is  being  laid  only  for  the  pur- 
pose of  conveying  gas  to  points  beyond  the  city,  and  we  find 
evidence  in  the  record  to  sustain  this  finding.  This  being 
true,  we  can  see  no  reason  why  defendant  was  not,  as  to  the 
pipe  laid  after  the  enactment  of  the  ordinance,  acting  within 
the  clear  letter  of  the  law;  and  while  we  do  not  find  any  sup- 
port for  the  finding  that  the  street  superintendent  had  knowl- 
edge of  the  laying  of  twelve-inch  pipe  at  the  time  it  was  com- 
menced and  during  its  continuance  until  the  passage  of  the 
ordinance,  nevertheless,  we  think  this  finding  is  of  no  partic- 
ular materiality.  The  street  superintendent  did  have  knowl- 
edge of  the  excavation  and  laying  of  pipes  for  the  purpose  of 
introducing  gas  into  the  city;  he  made  no  objection  thereto. 
He  had  no  authority,  in  the  absence  of  an  ordinance,  to  re- 
quire any  indemnity.  The  most  that  could  be  said  was  that 
his  authority  existed  to  the  extent  only  of  seeing  that  the  con- 
stitutional grant  of  franchise  was  not  exceeded,  and  that  the 
work  being  done  was  done  in  a  proper,  safe  and  expeditious 
manner.  Having  the  right  to  enter  for  this  purpose,  and  the 
street  superintendert  having  knowledge  of  that  fact,  it  was 
not  necessary  that  he  should  have  notice  of  any  change  in  the 
size  of  pipe-lines,  or  other  matters  pertaining  merely  to  the 
proper  and  correct  manner  of  laying  such  pipe.  We  think  all 
the  other  findin2:s  of  the  court  have  some  support  from  the 
evidence,  in  so  far  as  they  were  material  in  the  action,  and 
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that  the  city  having  been,  by  the  action  of  the  defendant  and 
through  the  order  of  the  court,  fully  indemnified  on  account  of 
damages,  the  court  was  warranted  in  denying  plaintiff  any 
relief  and  in  granting  relief  to  defendant.  The  material 
findings,  as  before  said,  having  support,  the  motion  for  a  new 
trial  was  properly  denied,  the  action  of  the  court  in  reference 
thereto  being  the  only  question  before  this  court. 
The  order  denying  a  new  trial  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1118.     Second  Appellate  District.— June  29,  1912.] 

B.   F.   WALKEB,   Respondent,   v.   A.   H.   DIXON,   0.   G. 
DIXON  and  FRANK  S.  DIXON,  Appellants. 

Action  for  Balance  Due  on  Note — Defense  or  Payment  bt  Otheb 
Notes — Evidence  of  Collateral  Security — Support  of  Finding. 
Where  the  note  in  suit  had  been  transferred  to  a  bank  for  collec- 
tion, and  the  makers  had  transferred  other  notes  to  the  bank  held 
by  them  against  third  parties,  which  the  makers  pleaded  were  trans- 
ferred to  the  bank  in  payment,  but  the  evidence  is  abundantly  suf- 
ficient to  sustain  the  finding  of  tfie  court  that  the  transfer  to  the 
bank  was  by  way  of  collateral  security  only,  and  that  the  amount 
collected  by  the  bank  on  the  securing  notes  was  insufficient  to  pay 
the  note  secured,  it  is  held  that  plaintiff,  having  taken  up  from 
the  bank  the  original  note,  could  sue  the  makers  thereon  for  the 
unpaid  balance,  there  being  no  question  that  the  bank  properly 
applied  the  whole  of  the  money  received  from  the  seeuring  notes. 

Id. — Question  of  Laches  of  Bank  in  Collectino  Sscurinq  Notes- 
Discharge  OF  Makers  on  Secured  Note  not  Shown  bt  Beoqba. 
It  is  held  that  there  is  nothing  in  the  record  upon  appeal  to  show 
that  there  was  any  such  laches  on  the  part  of  the  bank  in  coUeet- 
ing  the  securing  notes  as  would  operate  to  discharge  the  makers 
of  the  note  secured,  since  the  maturity  of  such  securing  notes  is  not 
disclosed,  the  time  when  the  action  was  brought  thereon  does  not 
appear,  and  there  is  nothing  in  the  record  to  indicate  laches,  even 
if  such  defense  were  otherwise  presented  by  the  record. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County  denying  a  new  trial.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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E.  L.  Foster,  for  Appellants. 

C.  E.  Arnold,  and  C.  W.  Miller,  for  Respondent. 

ALLEN,  P.  J. — The  action  was  upon  a  promissory  note 
executed  by  defendants  to  one  Walker.  Walker  sold  and 
transferred  the  note  to  the  Laton  State  Bank,  this  being  done 
in  1905.  In  1906  defendants,  holding  certain  notes  against 
J.  J.  Fenn  and  others,  aggregating  $1,600,  transferred  said 
notes  to  the  bank,  under  an  agreement  that  when  collected 
the  proceeds  should  be  applied,  so  far  as  necessary,  to  the 
payment  of  the  Walker  note,  and  the  balance  to  be  paid  to 
defendants.  Subsequently — at  what  date  cannot  be  deter- 
mined from  the  bill  of  exceptions — an  action  was  brought 
upon  the  Fenn  notes  and  $667  collected  thereon,  which  was 
paid  to  the  bank,  leaving  a  balance  due  on  the  Walker  note. 
Walker,  upon  demand  of  the  bank,  as  indorser,  took  up  the 
Dixon  note  and  brought  this  action  to  recover  the  balance 
unpaid.  The  answer  alleged  the  payment  and  discharge  of 
the  note.  The  action  was  tried  by  the  court,  which  found  in 
favor  of  plaintiff  and  against  defendants  upon  the  issue  pre- 
sented. From  an  order  denying  a  new  trial  defendants 
appeal. 

The  only  evidence  in  the  record  having  the  semblance  of 
supporting  defendants'  answer  is  the  statement  of  a  witness 
that  in  1906,  when  the  Dixons  transferred  to  the  Laton  State 
Bank  notes  aggregating  $1,600,  payable  to  them  and  signed  by 
Fenn,  there  was  an  agreement  upon  the  part  of  the  bank  that 
the  note  sued  on  should  be  thereby  paid  and  discharged,  and 
that  out  of  the  proceeds  when  collected  the  bank,  after  apply- 
ing sufficient  to  discharge  the  note  sued  on,  should  pay  the 
balance  to  the  Dixons.  The  positive  evidence  on  the  part  of 
plaintiff  is  that  the  Fenn  notes  were  received  by  the  bank  as 
collateral  security  for  the  note  sued  on,  and  not  otherwise; 
in  fact,  the  whole  evidence  in  the  record  indicates  such  to 
have  been  the  contract  between  defendants  and  the  bank. 
There  is  and  can  be  no  controversy  that  the  bank  properly 
applied  all  of  the  money  it  received  upon  the  Fenn  notes. 
Counsel  for  appellant  suggests  such  laches  upon  the  part  of 
the  bank  in  the  collection  of  the  Fenn  notes  as  would  have 
the  effect  to  discharge  the  Dixons.    There  is  nothing  in  this 
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proposition.  The  maturity  of  the  Fenn  notes  is  not  disclosed, 
the  time  when  the  action  was  brought  does  not  appear,  and 
there  is  nothing  in  the  record  to  indicate  laches,  even  were 
such  a  defense  otherwise  presented  by  the  record. 

The  findings  of  the  court  have  ample  support  from  the  evi- 
dence, and  the  order  denying  a  new  trial  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  181.    Third  Appellate  Di8trict.--Jaly  1,  1912.] 

THE  PEOPLE,  Respondent,  v.  FRANK  BALLO, 
Appellant. 

Chimin AL  Law — Grand  Larceny — Obtaining  Money  by  False  Pbs- 
TENSES — Proper  Instruction. — ^Where  the  defendant  was  chargred 
with  the  crime  of  grand  larceny  and  claimed  that  the  crime  com- 
mitted was  that  of  obtaining  money  bj  false  pretenses,  the  court 
properly  instructed  the  jury  as  to  the  distinction  between  the  two 
crimes,  and  that  if  the  evidence  was  of  such  a  character  as  to  con- 
vince them  that  the  defendant  had  committed  some  other  offense 
than  that  charged  in  the  information,  it  would  be  their  duty  to 
acquit. 

Id. — Evidence  SupriciENT  to  8how  Grand  Larceny. — ^It  is  held  that 
the  jury  were  justified  in  concluding  from  the  evidence  that  the 
prosecuting  witness  did  not  intend,  when  parting  with  his  money 
under  the  circumstances  shown,  to  vest  in  the  defendant  the  title 
to  the  money,  and  that  "it  was  the  defendant's  purpose  at  all  times 
to  obtain  possession  of  the  money  by  trick  and  device,  and  after- 
ward appropriate  it  to  his  own  use." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial,  C. 
W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Webster  &  Webster,  and  S.  N.  Blewett,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  Dep- 
uty Attorney  General,  for  Respondent. 
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HART,  J. — The  defendant  was  convicted  of  the  crime  of 
grand  larceny,  and  from  the  judgment  of  conviction  and  the 
order  denying  him  a  new  trial  he  prosecutes  this  appeal. 

The  assault  upon  the  judgment  and  order  is  founded  prin- 
cipally upon  allejrcd  errors  of  the  trial  court  in  the  statement 
of  the  law  to  the  jury. 

The  facts  are  briefly  these:  The  complaining  witness,  one  G. 
Saloni,  an  Italian  laborer,  went  to  the  city  of  Stockton  with 
an  acquaintance  of  his  in  the  month  of  December,  1911.  They 
registered  at  the  Roma  Hotel,  which  was  conducted  by  one 
of  their  countrymen.  Saloni  had  for  some  time  prior  to  his 
arrival  at  Stockton  worked  as  a  laborer  for  the  Feather  River 
Lumber  Company,  near  Portola,  in  Plumas  county,  and  when 
he  reached  Stockton  had  approximately  $200,  a  portion  of 
which  he  carried  in  two  checks — one  for  $57  and  another  for 
$54.80.  These  checks  he  deposited,  for  safekeeping,  with  the 
proprietor  of  the  Roma  Hotel.  It  appears  that,  shortly  after 
his  arrival  at  Stockton,  he  began  drinking  rather  heavily,  and 
remained  more  or  less  in  a  state  of  intoxication  for  several 
days.  While  thus  conducting  himself,  he  made  the  acquaint- 
ance of  the  defendant,  with  whom  thereafter  he  had  conver- 
sations and  drank  several  times.  On  the  morning  of  the 
Thursday  following  the  date  of  his  arrival  at  Stockton,  upon 
going  out  on  the  sidewalk  in  front  of  the  Roma  Hotel,  he 
again  met  the  defendant.  Ballo  invited  Saloni  to  join  him 
in  a  drink,  and  the  two,  with  a  third  party,  went  to  the  Gem 
saloon  for  that  purpose.  After  securing  a  drink,  the  defend- 
ant and  Saloni  returned  to  the  sidewalk,  when  the  former 
declared  that  he  expected  some  mail  and  that  he  thought  he 
had  better  go  to  the  postoffice  and  ascertain  whether  any  was 
awaiting  him.  Accordingly,  accompanied  by  Saloni,  he  left 
the  place  at  which  they  were  standing  for  the  ostensible  pur- 
pose of  going  to  the  postoflSce.  He  took  Saloni  through  vari- 
ous streets  and  over  a  devious  route  until  they  reached  the 
corner  of  two  streets  at  which  was  located  a  feed  stable. 
There  they  met  one  Manuel  Schenone.  It  appears  that,  as 
the  defendant  and  Saloni  were  in  the  act  of  passing  Schenone, 
the  latter  accosted  them  by  the  inquiry,  '*You  are  Italian 
boys,  too,  aren't  yout"  The  defendant  and  Saloni,  in  reply, 
said  that  they  were,  whereupon  Schenone  exhibited  to  them 
what  purported  to  be  a  bill  of  the  denomination  of  $100  and 
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began  crying — evidently  simulated,  judging  from  subsequent 
events — and  proceeded  to  explain  that  he  had  given  a  bill  of 
like  denomination  to  a  friend,  with  a  request  that  he  take  it 
to  the  Imperial  Hotel,  pay  his  (Schenone's)  board  bill  and 
return  to  him  with  the  change.  Schenone  said  that  his  al- 
leged friend  had  been  gone  a  long  time  and  that 
he  was  satisfied  he  would  never  again  see  him  or  his  money. 
Schenone  then  proceeded  to  unfold  to  the  defendant  and 
Saloni  a  tale  of  how,  through  his  father,  he  had  acquired 
a  small  fortune,  amounting  to  $30,000.  He  declared  that, 
being  without  education  and  business  judgment,  he  was 
ignorant  of  how  he  should  handle  his  wealth.  He  then  sug- 
gested that  he  would  like  to  have  the  benefit  of  the  busi* 
ness  companionship  of  some  of  his  countrymen  who  were 
honest  and  could  be  trusted  to  treat  him  squarely,  and  fur- 
ther suggested  that  the  defendant  and  Saloni  join  him,  and 
that  the  three  in  the  future  remain  together  and  act  and  be 
as  brothers  to  each  other.  Saloni  assured  Schenone  that  he 
and  Ballo  were  in  sympathy  with  his  suggestion  and  that  he 
and  Ballo  would  deal  squarely  with  him,  and  thereupon  an 
association  between  the  three  for  the  purposes  of  business 
and  mutual  protection  was  established.  Schenone  inquired 
whether  Ballo  and  Saloni  had  any  money,  and  was  informed 
that  they  had,  Ballo  claiming  to  have  $300  and  Saloni  saying 
that  he  also  had  some  money.  Schenone  then  suggested  that 
the  three  pool  their  money  in  one  common  fund,  from  which 
each  could  draw  such  sums  from  time  to  time  as  his  necessi- 
ties required.  Saloni  and  the  defendant  readily  acceded  to 
this  proposition,  and  Saloni,  to  carry  out  his  part  of  the  agree- 
ment, secured  his  checks,  cashed  them  and  delivered  the 
money,  with  some  other  cash,  amounting  in  all  to  the  sum  of 
$137,  to  Schenone.  Ballo  pretended  to  deliver  to  Schenone 
his  share  of  the  pool.  Schenone,  upon  receiving  the  money  of 
the  complaining  witness,  gave  him  a  handkerchief,  saying  that 
it  contained  some  paper  money  which  Saloni  could  use  for 
present  purposes  or  convenience.  Immediately  after  this 
transaction,  Schenone  complained  that  he  had  suddenly  been 
attacked  by  gripings  in  the  stomach  and  pretended  to  be  suf- 
fering intense  pain.  Several  remedies  were  suggested,  when 
it  was  finally  agreed  that  perhaps  peppermint  candy  might 
have  the  effect  of  allaying  the  pain.    Saloni  was  dispatched 
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for  the  candy,  Schecone  and  Ballo  remaining  together  to 
"await  his  return."  But,  upon  returning  to  the  place  where 
he  had  left  his  "associates,"  the  latter  were  not  to  be  found, 
and  were  not  again  seen  by  Saloni  until  he  saw  ciiem  at  the 
police  station,  they  having  been  arrested  on  his  complaint. 

Schenone,  having  been  separately  tried  on  an  information 
charging  him  with  grand  larceny,  said  charge  growing  out  of 
the  same  transaction  as  that  of  which  the  charge  against  the 
appellant  here  is  the  outgrowth,  was  convicted  of  said  crime, 
and  thereupon  appealed  to  this  court  from  the  judgment  and 
the  order  denying  him  a  new  trial,  and  said  judgment  and 
order  were  affirmed,  the  opinion  in  said  cause  having  been 
filed  on  the  seventeenth  day  of  June,  1912  (People  ▼. 
Schenone,  ante,  p.  280,  [125  Pac.  758] ). 

The  instructions  given  in  the  case  at  bar  were  substantially 
the  same  as  those  given  in  the  Schenone  case,  and  the  objec- 
tions registered  against  the  court's  charge  in  the  present  case 
are  precisely  the  same  as  those  urged  against  the  charge  given 
at  the  trial  of  the  former  case. 

Counsel  for  the  appellant  claim,  as  they  did  in  the  Schenone 
appeal,  that,  if  the  defendant  here  was,  under  the  evidence, 
guilty  of  any  crime  at  all,  it  was  of  that  of  obtaining  money 
by  false  and  fraudulent  pretenses  and  not  of  that  of  grand 
larceny,  and  they,  therefore,  particularly  complain  of  the  re- 
fusal of  the  court  to  take  that  view  of  the  evidence. 

But  the  circumstances  (some  of  which  are  embodied  in  the 
statement  above  given)  as  disclosed  by  the  evidence  were  suf- 
ficient to  convince  any  fair-minded  body  of  men  that  the 
defendants  were  acquaintances  prior  to  the  time  at  which 
Ballo  first  met  Saloni,  that  the  meeting  of  Schenone  by  Ballo 
and  Saloni  was  no  adventitious  circumstance,  so  far  as  Ballo 
was  concerned,  and  that  the  taking  of  Saloni 's  money  was  only 
the  consummation  of  a  preconceived  and  premeditated  scheme 
or  trick  hatched  by  the  defendants  to  effect  a  criminal  design 
of  which  they  hoped  to  make  someone  a  victim,  and  which 
they  finally  worked  out  on  Saloni. 

The  court,  in  its  charge  to  the  jury,  pointed  out  with  clear- 
ness and  accuracy  the  distinction  between  the  crime  of  lar- 
ceny and  that  of  obtaining  property  by  false  pretenses,  and, 
moreover,  instructed  the  jury  that,  if  the  evidence  was  of  a 
character  to  convince  them  that  the  defendant  had  committed 


Digitized  by 


Google 


374  Stanton  v.  Weldy.  [19  Cal.  App. 

some  offense  other  than  that  charged  in  the  information,  it 
would  be  their  duty  to  acquit. 

But  in  the  Schenone  case  Justice  Burnett  treats  this  con- 
tention fully  and  satisfactorily,  and  there  is,  therefore,  no 
necessity  for  further  consideration  of  it  here.  But  it  may 
here  not  inappropriately  be  repeated,  as  it  was  declared  in 
that  case,  that  it  is  very  clear  that  the  jury  were  justified  in 
the  case  at  bar  in  concluding  from  the  evidence  that  the  pros- 
ecuting witness  did  not  intend,  when  parting  with  his  money 
under  the  circumstances  shown,  to  vest  in  the  defendant  the 
title  to  said  money,  and  that  **it  was  the  defendant's  purpose 
at  all  times  to  obtain  possession  of  the  money  by  trick  and 
device  and  afterward  appropriate  it  to  his  own  use."  All  the 
circumstances  go  to  show  that  neither  Ballo  nor  Schenone  put 
any  money  in  the  common  pool  and  had  no  intention  of  doing 
so,  and,  as  said  in  the  Schenone  case,  ''until  they  did  so  the 
title  to  the  money  remained  in  the  prosecuting  witness  and 
was  the  subject  of  larceny." 

The  general  charge  of  the  court  was  full  and  fair,  and  cor- 
rectly stated  the  law  pertinent  to  the  evidence,  and  the  evi- 
dence amply  justifies  the  verdict. 

No  other  objections  to  the  record  are  particularly  pointed 
out  or  urged. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  971.    Third  Appellate  Difltrict.— July  1,  1912.] 

C.  0.  STANTON,  Respondent,  v.  J.  A.  WELDY  and  J.  R. 
WELDY,  Appellants. 

Action  on  Notes — Contract  to  Purchase  Interest  in  Staluon— 
Presumption  of  Consideration — Burden  op  Proof — Offer  of 
Proof — Error  of  Court. — In  an  action  on  notes  purporting,  under  a 
written  contract,  to  be  given  for  the  purchase  price  of  one-seventh 
interest  in  a  stallion,  the  title  and  possession  to  which  was  to  be  re- 
tained by  the  vendor  until  the  price  was  paid,  there  is  a  presumption 
that  the  notes  were  based  upon  a  sufficient  consideration;  and  where 
the  makers  pleaded  a  want  of  consideration  for  the  notes,  the  bur- 
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den  of  proof  was  upon  them  to  show  the  same.  But  where  they 
offered  to  prove  such  want  of  consideration,  it  is  held  that,  regard- 
less of  the  manner  in  which  they  may  prove  the  same,  it  was  error 
for  the  court  to  exclude  such  offered  evidence  on  the  ground  that 
it  would  contradict  the  written  contract. 
Id. — ^Difference  Between  Want  of  Consideration  and  Distinct  Con- 
sideration— Nature  of  Want  of  Consideration  Immaterial. — 
There  is  a  wide  difference  between  showing  an  utter  lack  of  con- 
sideration and  some  other  consideration  than  that  named  in  the 
agreement.  In  the  latter  case,  a  consideration  is  admitted,  and  a 
different  one  is  sought  to  be  shown,  while  in  the  former  case,  the 
purpose  is  to  show  the  nonexistence  of  any  consideration.  It  is 
held  that,  on  principle,  no  reason  appears  for  allowing  proof  of  no 
consideration  where  money  is  the  consideration  named,  and  denying 
it  where  some  article  of  personal  property  is  named  as  the  considera- 
tion. If  the  promisor  received  nothing  in  either  case,  he  may  show 
the  fact  in  defense. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County,  and  from  an  order  denying  a  new  triaL  L.  W, 
Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Hatton,  for  Appellants. 

S.  G  Tompkins,  and  L.  L.  Dennett,  for  Respondent. 

CHIPMAN,  P.  J. — This  is  an  action  on  two  certain  instru- 
ments, alleged  to  be  promissory  notes,  each  reading  as  follows: 

•'$500.00  San  Jose,  Cal.,  Nov.  14th,  1906. 

*'Por  value  received,  we  promise  to  pay  C.  0.  Stanton  or 
bearer,  Five  Hundred  Dollars,  Gold  Coin  of  the  United  States, 
with  interest  thereon  from  day  of  date  until  paid  at  the  rate 
of  six  per  cent  per  annum  in  the  following  manner,  to  wit :  On 
or  before  one  year. 

**Thi8  note  is  given  for  the  purchase  price  of  One  seventh 
of  Percheron  Stallion,  Name  Decide,  Dark  Grey.  Foaled 
April  20th,  1901.  No.  (52180)  40762,  and  the  express  condi- 
tion of  the  sale  of  said  property  is  such,  that  the  title,  owner- 
ship and  right  of  possession  thereof  does  not  pass  from  the 
said  C.  0.  Stanton,  or  their  assigns  until  the  principal  and 
interest  above  specified,  and  all  costs,  are  paid  in  full ;  and 
the  holder  of  this  note  shall  have  the  right  and  full  power 
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to  take  possession  of  said  property  at  any  time  they  may  deem 
themselves  unsafe  or  insecure,  and  all  payments  made  thereon 
shall  be  retained  by  the  holder  thereof;  and  in  case  said  prop- 
erty, together  with  all  payments  made  thereon  shall  not  be 
equal  in  value  to  the  sum  of  said  note,  together  with  accrued 
interest  and  costs,  including  a  reasonable  attorney  fee  in  the 
premises,  at  the  time  it  shall  be  taken  by  the  holder  hereof, 
then  this  obligation  shall  continue  to  be  binding;  and  the 
purchaser  hereby  agrees  to  pay  any  deficiency  on  demand,  and 
that  the  same  may  be  collected  by  due  process  of  law. 

*'J.  A.  WELDY 
*'J.  R.  WELDY." 

Alleging  nonpayment  and  that  the  sum  of  $150  is  a  reason- 
able attorney's  fee  to  be  allowed  in  the  action,  the  prayer  is 
for  judgment  for  $1,177.50,  principal  and  interest,  and  $150, 
attorneys'  fees. 

General  and  special  demurrers  were  overruled  and  defend- 
ants filed  a  verified  answer  to  the  unverified  complaint,  deny- 
ing, on  information  and  belief,  its  averments  alleging  the  exe- 
cution and  delivery  of  said  promissory  notes ;  denying  directly 
that  there  is  due  and  owing  or  unpaid  the  principal  or  inter- 
est or  any  other  amount;  and,  for  further  answer,  alleged 
that  defendants  **  received  no  consideration  for  the  so-called 
promissory  note  set  forth  in  said  first  cause  of  action,"  and 
like  averments  as  to  the  second  alleged  cause  of  action.  The 
cause  was  tried  by  a  jury  and,  by  the  direction  of  the  court, 
the  jury  rendered  a  verdict  for  plaintiff.  Defendants  appeal 
from  the  judgment  on  the  verdict  and  from  the  order  deny- 
ing their  motion  for  a  new  trial. 

Plaintiff  raised  the  point  on  the  answer  that  the  denial  on 
information  and  belief  was  not  a  sufficient  denial  of  the  exe- 
cution of  the  promissory  note.  The  point  was  not  pressed  nor 
ruled  upon,  and  plaintiff  proceeded  to  put  in  his  evidence. 

Plaintiff  called  J.  A.  Weldy,  one  of  the  defendants,  who 
testified  to  the  execution  of  the  two  notes  by  himself  and  his 
brother,  the  other  defendant;  that  he  (the  witness)  did  not 
deliver  them  to  Mr.  Stanton,  the  payee,  and  did  not  know  how 
he  got  them;  that  he  had  seen  Mr.  Stanton,  but  that  he  had 
had  no  business  with  him.  Mr.  Tompkins,  attorney  for  plain- 
tiff, over  defendants'  objection,  testified  that  the  plaintiff  in 
the  action  delivered  the  said  two  documents,  the  subject  of 
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tho  action,  to  witness,  and  that  the  purpose  of  the  evidence 
was  to  show  plainti£F's  possession.  The  instruments,  subject 
to  defendants'  objection,  were  admitted  in  evidence  and  read 
to  the  jury,  whereupon,  without  further  evidence,  plaintiflE 
rested. 

Defendants  moved  for  a  nonsuit  on  several  grounds,  which 
may  be  thus  summarized:  That  the  instruments  introduced 
are  not  promissory  notes,  and  are  not  such  as  import  a  con- 
sideration, or  such  as,  under  the  code,  give  rise  to  a  presump- 
tion of  a  consideration;  that  the  instruments  purport  to  set 
forth  one-seventh  of  a  stallion  as  the  consideration  and  there 
is  no  evidence  of  delivery,  and,  furthermore,  delivery  of  one- 
seventh  of  a  stallion  is  impossible ;  that  a  promissory  note  for 
the  payment  of  a  certain  sum  of  money  carries  with  it  the 
presumption  of  a  consideration,  but  the  consideration  here  is 
specifically  mentioned  to  be  one-seventh  of  a  stallion,  and 
"there  must  be  some  proof  that  that  consideration  has  been 
given,"  which  is  wholly  wanting,  either  in  allegation  or  evi- 
dence; that  there  is  no  proof  of  anything  done  by  plaintiff 
and,  besides,  the  contract  is  impossible  of  performance  and 
is  not  enforceable,  lacking,  as  it  does,  mutuality,  plaintiff 
having  promised  nothing  even  after  performance  by  defend- 
ants; that  if  the  instrument  be  construed  as  a  one-seventh 
interest  in  a  stallion,  the  same  objection  would  lie,  for,  while 
there  might  be  a  bill  of  sale  of  an  interest,  there  could  be  no 
delivery  except  the  delivery  of  the  stallion,  and,  finally,  that 
there  is  no  evidence  of  nonpayment,  and  if  nonpayment  is 
presumed  from  possession  of  a  promissory  note,  such  pre- 
sumption is  not  indulged  by  possession  alone  of  a  contract 
such  as  this.  The  court  denied  the  motion  for  nonsuit.  Both 
of  the  defendants  were  called  as  witnesses  on  their  own  be- 
half, and  counsel  sought  to  show  by  their  testimony  that  they 
had  received  no  consideration  whatever  for  the  so-called 
promissory  notes.  To  all  questions  intended  to  show  that  no 
consideration  was  given  for  these  instruments,  objection  was 
made  by  plaintiff  on  the  ground  that  defendants  cannot  be 
heard  to  contradict  their  writing;  ''that  the  recitals  contained 
in  the  written  instrument  are  conclusive  as  between  the  par- 
ties to  the  instrument.  The  Court:  Well,  except  considera- 
tion. Mr.  Tompkins  (attorney  for  plaintiff) :  And  as  to  the 
consideration   also   when   that   recital  is   contractual   in   its 
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nature  and  not  a  mere  formal  recital  of  consideration" — 
citing  cases.  **The  Court:  These  cases  simply  hold  that 
where  the  consideration  is  contractual  you  cannot  show  any 
other  consideration.  Mr.  Tompkins:  The  defense  is  not  here 
that  there  has  been  a  failure  of  consideration.  The  Court: 
What  is  the  defense t  Mr.  Tompkins:  The  defense  is  that 
there  was  never  any  consideration.  Mr.  Hatton:  Exactly. 
The  Court:  The  only  person  who  could  object  to  a  matter 
of  this  kind  would  be  his  creditors;  an  objection  could  not 
be  made  by  either  of  the  parties  to  the  transaction.  The 
court  is  not  authorized  to  vary  the  terms  of  the  contract  and 
cannot  do  so  in  this  case.  The  objection  will  be  sustained." 
Similar  rulings  were  made  by  the  court,  and  for  like  reason, 
to  questions  as  to  whether  defendants  were  ever  given  pos- 
session of  the  stallion. 

There  was  no  objection  to  the  form  of  defendants'  ques- 
tions or  the  means  by  which  they  sought  to  show  want  of 
consideration.  Defendants  were  refused  the  evidence  on  the 
ground  stated  in  the  objection  and  by  the  court. 

The  record  thus  presents  a  question  which,  it  seems  to  us, 
was  erroneously  decided  by  the  learned  trial  judg6.  We  are 
unable  to  perceive  the  distinction  upon  which  the  ruling  was 
made — that  a  failure  of  consideration  may  be  shown,  but  not 
an  entire  want  of  consideration  where  the  latter  issue  is  di- 
rectly made  by  the  pleadings.  This  question  of  considera- 
tion is  the  principal  one  referred  to  in  respondent's  brief. 
Cases  are  cited  in  support  of  the  rule  as  given  in  Cyc,  volume 
3,  page  377:  **The  rule  permitting  parol  evidence  of  another 
consideration  does  not  apply  where  the  consideration  as  ex- 
pressed is  in  fact  a  contract,  and  not  a  mere  statement  of 
fact."  That  is  to  say,  where  the  instrument  recites  the  con- 
sideration to  be,  as  here,  the  purchase  price  of  a  stallion,  a 
different  or  some  other  consideration  cannot  be  shown  to  dis- 
pute or  vary  the  terms  of  the  contract.  The  cases  cited 
simply  hold,  as  was  said  by  the  trial  judge,  that,  where  the 
consideration  is  contractual,  ''some  other  consideration  than 
that  set  forth  in  the  instrument  itself  cannot  be  shown." 
But  such  was  not  the  purpose  of  the  evidence  offered.  There 
is  a  wide  difference  between  showing  an  utter  lack  of  con- 
sideration and  some  other  consideration  than  that  mentioned 
in  the  agreement.     In  the  latter  case  a  consideration  is  ad- 
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mitted  but  a  diflPerent  one  is  sought  to  be  shown.  In  the 
fornaer,  the  purpose  is  to  show  the  nonexistence  of  any  con- 
sideration. On  principle,  we  can  discover  no  reason  for  allow- 
ing proof  of  no  consideration  where  money  is  the  considera- 
tion named  and  denying  it  where  some  article  of  personal  prop- 
erty is  named  as  the  consideration.  If  the  promisor  received 
nothing  in  either  case  he  may  show  the  fact  in  defense. 

Plaintiff  made  no  attempt  to  prove  a  consideration,  relying 
wholly  on  a  presumption.  Can  it  be  that  a  fact  so  essential 
to  plaintiff's  recovery  and  resting  on  a  presumption  cannot 
be  disputed  by  the  fact  itself! 

Section  1614  of  the  Civil  Code  provides  that,  *'A  written 
instrument  is  presumptive  evidence  of  a  consideration."  Sec- 
tion 1615  provides  that,  **The  burden  of  showing  a  want  of 
consideration  sufficient  to  support  an  instrument  lies  with  the 
party  seeking  to  avoid  it."  How  else  could  defendants  suc- 
cessfully carry  this  burden  than  by  proving  **want  of  con- 
sideration"! The  objection  of  plaintiff  went  to  the  right  of 
defendants  to  prove  the  issue  tendered,  not  to  the  manner 
of  offering  the  evidence.  Under  the  view  taken  by  the  trial 
court,  no  evidence  which  defendants  could  have  offered  would 
have  been  received  to  show  want  of  consideration  for  the  con- 
tract.    The  judgment  and  order  are  reversed. 

Hart,  J.y  and  Burnett,  J.,  concurred. 


[Civ.  No.  956.    Third  Appellate  District.— July  2,  1912.] 

In  the  Matter  of  the  Estate  of  ALBERTINA  OLSON, 
Deceased.  WILLIAM  JOHNSON,  ALBERT  M.  JOHN- 
SON, HILDA  HUBBARD,  AMY  JAMES,  and  BESSIE 
JOHNSON,  EARL  JOHNSON  and  MABEL  JOHNSON, 
Infants,  by  CARRIE  JOHNSON,  Their  Guardian,  Con- 
testants of  Will,  Respondents,  v.  OLIVER  OLSON, 
Proponent  of  Will,  Appellant. 

Contest  of  Will — ^Undub  Inpluence — Pleading — Physical  ob  Men- 
tal Weakness  or  Testatrix  ok  Menace,  Duress  and  Fraud  not 
Involved. — Upon  a  contest  of  the  probate  of  a  will  in  favor  of  a 
basband  forty-three  vears  of  age,  made  to  him  hj  his  wife  siztj- 
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three  yean  of  age,  based  upon  the  charge  of  undue  influence  exer- 
cised hj  him  over  his  wife  to  obtain  her  will  to  him  of  all  of  her 
property,  worth  $20,000,  to  the  exclusion  of  her  five  children  and 
three  grandchildren,  the  contestants  are  not  required  to  allege  the 
mental  or  physical  weakness,  or  want  of  mental  capacity  of  the 
testatrix,  nor  that  she  was  acting  under  menace,  duress,  or  fraud. 
None  of  such  allegations  is  necessary  to  establish  the  charge  of 
undue  influence. 

Id. — E^TEOT  OF  Soundness  of  Mind  and  Body — Immunitt  fboic  TJm- 
DUE  Influence  not  Implied. — Soundness  of  mind  and  body  of  the 
maker  of  a  will  does  not  imply  the  immunity  of  the  maker  from 
undue  influence.  Undue  influence  is  quite  distinct  from  testa- 
mentary capacity,  and  presupposes  its  existence.  Though  it  may 
require  greater  ingenuity  to  unduly  influence  a  person  of  sound 
mind  and  body,  and  more  evidence  may  be  required  to  establish  it, 
than  in  the  case  of  one  weak  of  body  and  mind,  yet  the  minds  of 
strong  men  and  women  have  often  been  overborne,  and  unduly  in- 
fluenced to  make  a  will  which  they  would  not  otherwise  have  made. 

Id. — ^Nature  of  "Undue  Influence" — Relation  to  "Fraud"  and  "Un- 
fair Advantage." — Though  neither  menace,  duress  or  fraud  it 
essential  to  establish  "undue  influence,"  yet  it  is,  in  a  certain  sense, 
"a  fraud,"  when  exercised  to  the  injury  of  the  rightful  heirs  of 
the  maker  of  the  will  and  to  the  advantage  of  the  one  exercising 
it.  It  is  of  the  nature  of  "undue  influence,"  that  it  consists 
of  "any  improper  or  wrongful  constraint,  machination,  urgency  or 
persuasion,  whereby  the  will  of  the  person  is  overborne  and  he  is 
induced  to  do  an  act  which  he  would  not  do,  or  would  do,  if  left  to 
act  freely,"  or,  as  defined  in  section  1575  of  the  Civil  Code:  "Un- 
due influence  consists:  1.  In  the  use  by  one  in  whom  a  confidence 
is  imposed  by  another,  and  who  holds  a  real  or  apparent  authority 
over  him,  of  such  confidence  or  authority,  for  the  purpose  of  obtain- 
ing an  unfair  advantage  over  him." 

Id. — Relation  of  Confidence  and  Trust — Business  Agency — Hus- 
band AND  Wife. — A  relation  of  confidence  is  alleged  to  have  ex- 
isted between  the  husband  and  wife,  both  before  and  after  their 
marriage,  by  a  business  agency  for  her  during  her  former  widow- 
hood, and  after  their  marriage,  as  well  as  from  the  relation  of 
husband  and  wife.  Though  that  relation  alone  does  not,  in  this 
state,  raise  a  presumption  of  undue  influence  in  the  making  of  a 
will,  yet  it  ia  important  in  weighing  the  evidence  indicating  it. 

Id. — Demurrer  to  Grounds  of  Contest  not  Sustainable — Grounds  to 
BE  Considered  in  Their  Entirety. — Upon  demurrer  to  the  grounds 
of  contest,  they  must  be  considered  in  their  entirety  and  disjointed 
parts  cannot  be  looked  to  in  determining  their  sufficiency;  and  thus 
considering  the  grounds  alleged,  it  is  held  that  the  facts  aUeged  ia 
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the  eontest  aa  a  pleading  are  fufficient  to  withetand  a  general  de- 
murrer thereto. 

Is. — SUVFIGIKNCT  OF  FIMDINO8— PftESUMPTION  OV  SUPPORT  IN   ABSENGS 

OF  Evidence. — ^Where  the  flndinga  elearlj  establish  the  ultimate 
fact  aDeged,  that  the  will  in  question  was  procured  by  the  undue 
influence  of  the  husband  exerted  over  his  wife,  and  substantially 
conforms  to  the  allegations  of  the  grounds  of  eontest,  and  are  suf- 
ficient to  support  the  judgment  for  the  contestants,  it  must  be 
presumed,  in  the  absence  of  the  evidence  from  the  record,  that  they 
were  supported  by  sufficient  evidence. 
Id.~Statement  in  'WiUj  ab  TO  Advances  to  Children  Rebutted  bt 
Findings — Absence  of  Pbbsuhption. — A  statement  inserted  in  the 
contested  will  to  the  husband  that  advances  had  been  made  by  the 
wife  to  her  children  and  grandchildren  of  their  full  share  cannot 
be  presumed  to  be  true,  where  it  is  clearly  rebutted  by  the  findings, 
which  establish  that  the  eontest  involved  all  of  the  property  ever 
owned  by  the  testatrix. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    J.  D.  Murphey,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Binehart,  and  Crosby  &  Richardson,  for  Appellant 

G.  W.  Hunter,  and  P.  H.  Ryan,  for  Respondents. 

CHIPMAN,  P.  J. — This  is  an  appeal  on  the  judgment-roll 
from  the  decree  of  the  superior  court  of  Alameda  county,  re- 
fusing probate  of  the  will  of  Albertina  Olson,  wife  of  Oliver 
Olson,  appellant  herein.  A  general  demurrer  to  the  grounds 
of  contest  was  overruled,  no  special  demurrer  was  interposed, 
and  Olson,  contestee,  answered,  denying  specifically  the  aver- 
ments of  the  contest  relating  to  the  issue  of  undue  influence. 
The  cause  was  tried  by  the  court  without  a  jury  and  con- 
testants had  judgment. 

The  will  is  brief.  It  first  declares  that  the  testatrix  is  of 
sound  mind,  and  is  "not  acting  under  duress,  menace,  fraud 
or  undue  influence  of  any  person  whatever";  secondly,  it 
devises  and  bequeaths  to  Oliver  Olson,  her  husband,  all  of  her 
property,  and  further  states:  "I  have  eight  descendants,  to 
wit,  five  children  [naming  them]  and  three  grandchildren 
[naming  them]  whom  I  purposely  omit  from  the  provisions  of 
this  will,  as  I  have  already  advanced  and  paid  to  each  of 
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them  his  or  her  full  share  of  my  property/'    Lastly,  she 
appoints  her  husband  executor  without  bonds. 

The  "descendants,"  except  Elfrida  Hall,  a  daughter,  are 
the  contestants  mentioned  in  the  will. 

It  is  contended  by  appellant,  first,  that  the  written  grounds 
of  contest  are  insufiicient  to  constitute  grounds  of  opposition 
to  the  probate  of  the  will;  and,  second,  that  the  findings  are 
insufficient  to  support  the  judgment. 

The  findings,  with  slight  difference  in  one  or  two  particulars^ 
follow  the  language  of  the  complaint. 

The  ground  alleged  in  support  of  the  contest  is  the  undue 
influence  of  the  husband  over  his  wife  in  securing  the  execu- 
tion of  the  will.  It  appears  from  the  contest:  That  Mrs. 
Olson  died  in  the  city  of  Oakland,  Alameda  county,  on  Feb- 
ruary 13,  1910,  leaving  estate  therein  and  in  Humboldt  county 
of  the  value  of  over  $20,000;  that,  prior  to  her  death,  to  wit, 
September  11,  1908,  she  executed  the  will  in  question,  nam- 
ing her  husband  executor  thereof;  that,  on  April  21,  1910, 
Oliver  Olson,  contestee,  filed  his  petition  in  the  superior  court 
of  Alameda  county,  praying  probate  of  said  document  as 
the  last  will  of  his  wife,  Albertina,  and  that  letters  testa- 
mentary issue  to  him.  Following  these  averments,  it  is  al- 
leged, in  paragraph  VII:  That  Oliver  Olson  and  Albertina 
were  married  in  Humboldt  county  on  August  5,  1905,  from 
which  time  and  until  her  death,  **and  particularly  at  the 
time  of  making  her  alleged  will  and  testament,  the  said  Al- 
bertina Olson  reposed  great  confidence  in  her  said  husband, 
the  said  Oliver  Olson,  and  during  all  times  the  said  Oliver 
Olson  held  a  real  authority  over  the  said  Albertina  Olson,  and 
during  all  said  time  the  said  Oliver  Olson  used  such  con- 
fidence and  authority  for  the  purpose  of  obtaining  an  unfair 
advantage  over  her  to  procure  her  to  make  her  alleged  will 
solely  in  his  favor,  and  thereby  disinheriting  all  of  her  said 
children  and  grandchildren.*'  Paragraph  VIII  following  is 
to  like  effect,  alleging  '*an  apparent  authority"  instead  of  **a 
real  authority,'*  as  in  paragraph  VII.  Paragraph  IX  is  as 
follows:  **That  said  alleged  will  and  testament  offered  for 
probate  as  the  last  will  and  testament  of  said  Albertina  Olson 
was  procured  to  be  made  by  reason  of  and  through  the  undue 
influence  exerted  upon  and  over  her  by  said  Oliver  Olson,  i» 
whose  sole  favor  and  interest  such  will  was  made  and  thai 
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Kaid  paper  writing  and  alleged  will  was  and  is  the  direct 
result  of  such  undue  influence  exerted  as  aforesaid  and  that 
said  Albertina  Olson  was  not  at  the  time  of  the  making  of 
the  said  alleged  will  free  from  undue  influence,  but  was  then 
and  there  and  for  a  long  time  prior  thereto  had  been,  and 
continued  to  be,  acting  under  and  subject  to  the  undue  in- 
fluence of  said  Oliver  Olson,  and  that  the  said  alleged  will 
was  procured  to  be  made  by  means  of  and  through  the  undue 
influence  of  said  Oliver  Olson,  and  the  said  will  was  the  di- 
rect result  of  the  undue  influence  exerted  by  said  Oliver  Olson 
over  and  upon  said  Albertina  Olson,  and  in  further  support 
of  these  averments  of  undue  influence,  contestants  allege  upon 
information  and  belief  the  following  facts."  Then  follow 
twenty-three  or  twenty-four  subdivisions  of  paragraph  IX, 
designated,  alphabetically,  **a''  to  **w,"  inclusive.  Substan- 
tially, the  facts  therein  set  forth  are  as  follows:  (a)  that  at 
the  time  of  their  said  marriage  Olson  was  a  strong  man,  men- 
tally and  physically,  of  the  age  of  forty-one  years,  and  Alber- 
tina was  of  the  age  of  sixty-three  years,  and  was  the  mother  of 
six  children,  mostly  grown;  (b)  for  several  years  prior  to 
the  marriage  of  Oliver  and  Albertina  she  resided  on  a  farm 
in  Humboldt  county,  the  community  property  of  herself  and 
her  husband,  Adam  Johnson,  who  died  in  May,  1898;  (c) 
for  several  years  prior  to  the  marriage  of  Oliver  and  Albertina 
the  said  Oliver  was  employed  on  said  farm  by  Albertina,  and 
during  all  said  time  **had  great  and  undue  influence  over" 
her,  then  Albertina  Johnson,  "and  managed  her  said  farm 
and  business  to  suit  himself,  and  sold  the  crops  raised  on 
said  farm  and  collected  the  money  received  therefrom  and  con- 
ducted the  household  affairs  of  said  Albertina  Johnson,"  pur- 
chased the  farm  and  household  supplies,  and  used  the  income 
of  the  farm  for  such  purposes  **and  for  his  own  purposes  the 
same  as  if  it  was  his  own  money";  (d)  prior  to  and  after 
his  marriage  with  Albertina,  and  thereafter,  he  in  like  manner 
managed  said  farm  and  used  the  income  therefrom;  (e)  on 
C7  about  September,  1906,  he  induced  Albertina  to  remove  to 
Oakland  to  reside,  ''with  the  object  and  purpose  in  his  mind 
of  getting  her  where  she  would  be  more  susceptible  to  his  in- 
fluence and  more  subject  to  his  control";  (eiA)  during  the 
spring  of  1898  the  said  Adam  Johnson  contemplated  making 
a  trip  to  the  Klondike,  Alaska,  and  on  or  about  the  tenth  day 
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of  February,  1898,  he,  "without  consideration,  executed  a 
deed  to  said  farm  to  Albertina,  which  was  placed  in  escrow,  to 
be  delivered  at  his  death,  which  said  deed  was  thereafter  at 
his  death  delivered  to  her";  (f)  in  August,  1906,  Albertina 
sold  said  farm  for  $37,500,  receiving  $21,500  in  cash  anJ 
notes  and  mortgages  for  the  balance;  (g)  the  said  Oliver 
took  over  $20,000  of  said  money  to  Oakland  and  deposited 
the  same  there  in  a  bank  in  his  own  name,  and  drew  there- 
from money  '*as  he  saw  fit  and  invested  a  large  part  of  the 
same  and  used  much  of  the  same  for  his  own  purposes";  (h) 
Albertina  was  **  ignorant  of  and  inexperienced  in  business 
affairs  and  methods,  and  through  the  undue  influence  of  the 
said  Oliver"  was  induced  to  permit  him  to  invest  a  large 
part  of  said  money  in  Oakland  property,  amounting  to  $6,000, 
"and  to  take  the  title  thereto  in  his  own  name";  (i)  "at  all 
times  mentioned  herein"  Oliver  was  "the  sole  agent,  con- 
fidential adviser  and  business  manager  of  the  said  Albertina 
Olson  and  as  such  gained  a  complete  mastery  and  control 
over  her";  (j)  long  prior  to  her  said  marriage  with  him, 
Oliver  conceived  the  plan  of  acquiring  possession  of  Alber- 
tina's  property,  and  had  the  design  to  marry  her  for  said 
purpose,  and  "during  the  year  1901  the  said  Oliver  Olson 
proposed  to  one  Walter  James,  who  was  then  courting  one  of 
the  daughters  of  said  Albertina  Olson,  and  said  to  said  Walter 
James,  *You  take  the  girl  and  I  will  take  the  old  lady;  we 
will  sell  the  place  and  get  out  of  here'  ";  (k)  Albertina  was 
so  "strongly  under  the  influence  of  the  said  Oliver  Olson 
that  within  two  months  after  the  death  of  her  former  hus- 
band, Adam  Johnson,  she  permitted  the  said  Oliver  Olson  to 
use  and  wear  the  clothes  formerly  used  and  worn  by  her 
deceased  husband";  (1)  at  all  times  mentioned  herein  Oliver 
showed  a  feeling  of  jealousy  and  hatred  toward  the  children 
and  grandchildren  of  Albertina,  "and  unduly  persuaded" 
her  to  disinherit  them;  that  she  could  not  speak  of  them  in 
his  presence  in  terms  of  affection  without  incurring  his  dis- 
pleasure, and  she  was  in  constant  fear  of  him  lest  she  might 
say  something  to  offend  him;  that  he  sought  to  make  her  be- 
lieve that  she  owed  no  duty  to  them,  and  that  they  cared  for 
her  only  for  her  property ;  that  he  objected  to  her  correspond- 
ing with  her  said  children  or  to  receive  letters  from  them, 
and  was  angry  "and  berated  her"  when  she  did  so;  that  he 
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unduly  persuaded  her  to  remove  from  Humboldt  county  **to 
get  away  from  her  children,  whose  homes  were  in  said  county, 
in  order  that  he  might  have  a  better  opportunity  to  unduly 
influence  the  said  Albertina  Olson,  and  get  control  of  her 
said  money  and  property  and  to  have  the  same  put  in  his 
own  name;  that  said  Albertina  Olson  was  continually  under 
the  influence  and  control  of  said  Oliver  Olson,  and  subject 
to  his  will  and  was  compelled  to  put  her  money  and  prop- 
erty in  his  own  name,  and  to  make  said  alleged  will  leaving 
everything  to  him";  (m  to  r)  the  relations  between  Alber- 
tina and  her  children,  to  the  time  of  her  death,  were  of  a 
friendly  nature;  Oliver  sought  to  prejudice  his  wife  against 
her  said  children,  and  often  told  her  she  must  not  let  them 
visit  her;  that  in  September,  1908,  Oliver,  at  the  home  of 
one  of  the  contestants,  **for  the  purpose  of  unduly  influenc- 
ing" her  against  her  said  children,  declared  to  her  that  she 
* 'should  cut  out  the  kids  with  a  dollar,"  meaning  her  children 
and  grandchildren;  that  he,  for  like  purpose  and  with  like 
intent,  told  Albertina  that  he  did  not  want  Mrs.  Hubbard  to 
come  near  her,  and  that  she  must  make  a  will  and  cut  Mrs. 
Hubbard  out  with  one  dollar ;  that  prior  to  making  said  will, 
for  the  purpose  of  unduly  influencing  her,  he  said  to  Alber- 
tina that  she  should  cut  Freda  out  with  one  dollar,  meaning 
her  daughter  Mrs.  Elf rida  Hall ;  (s)  at  the  time  said  alleged 
will  was  made  **said  Oliver  Olson  accompanied  the  said  Al- 
bertina Olson  to  the  office  of  the  attorney  in  the  city  of 
Eureka,  who  prepared  said  alleged  will,  at  the  time  said  al- 
leged will  was  prepared,  and  took  an  active  part  in  the  prep* 
aration  of  the  same";  (t)  at  this  time  they  were  visitin|f 
Amy  James,  one  of  the  daughters  and  contestants,  and  during 
this  time  Oliver  urged  Albertina  to  make  her  will,  and ,  (u) 
when  they  went  to  the  office  of  the  attorney  to  have  said  will 
prepared,  neither  Oliver  nor  Albertina  informed  said  Amy 
James  of  their  said  purpose,  but  concealed  from  her  and  from 
all  said  children  and  grandchildren  the  fact  that  a  will  had 
been  made,  and  none  of  said  children  or  grandchildren  knew 
of  said  will  until  after  her  death ;  (v)  that  during  said  mar- 
riage of  Oliver  and  Albertina,  Oliver  was  acting  as  the  con- 
fidential agent  of  Albertina,  and  during  all  said  time  she  was 
subject  to  the  undue  influence  and  control  of  her  said  hus- 
band, who  ''took  advantage  of  his  said  position  and  influence 

l9  09LJLV9'—» 


Digitized  by 


Google     — 


386  Estate  op  Olson.  [19  Cal.  A  pp. 

to  obtain  said  alleged  will  and  acquire  said  property";  (w) 
"that  by  reason  of  said  relations  aforesaid,  and  the  exercise 
of  undue  influence  over  her  as  averred  in  the  complaint  and 
grounds  of  opposition  herein,  the  said  Oliver  acquired  over 
the  mind  of  the  said  Albertina  Olson  an  influence  whereby 
he  was  enabled  to  and  did  procure  her  to  make  the  said 
alleged  will,  wherein  and  whereby  all  her  property  was  to  go 
to  him  to  the  exclusion  of  all  the  rest  of  her  heirs  at  law." 

Appellant  relies  upon  the  rule  stated  in  Estate  of  Oharky, 
57  Cal.  274,  and  Estate  of  Sheppard,  149  Cal.  219,  [85  Pac. 
312],  that  undue  influence  as  ground  of  contest  is  but  a  con- 
clusion of  law  to  be  drawn  from  facts  (not  evidence  of  the 
facts)  which  must  be  stated,  "to  the  end  that  the  court,  either 
upon  demurrer  to  the  statement  of  the  grounds  of  contest 
or  the  verdict,  may  determine  whether  as  a  matter  of  law 
such  facts  so  pleaded  or  found  constituted  a  valid  reason  why 
the  purported  paper  should  not  be  admitted  to  probate.*' 
{Estate  of  Oharky,  supra.)  Attention  is  called  to  the  absence 
of  averment  or  finding  that  Mrs.  Olson  was  weak  in  mind  or 
body,  or  lacked  testamentary  capacity  by  reason  of  her  age, 
or  any  infirmity,  or  that  she  acted  under  the  exercise  of 
menace,  duress  or  fraud.  Soundness  of  mind  and  body  does 
not  imply  immunity  from  undue  influence.  It  may  require 
greater  ingenuity  to  unduly  influence  a  person  of  sound  mind 
and  body,  and  more  evidence  may  be  required  to  show  that 
such  a  person  was  overcome  than  in  the  case  of  one  weak 
of  body  and  mind.  But  history  and  experience  teach  that 
the  minds  of  strong  men  and  women  have  often  been  over- 
borne, and  they  have  been  by  a  master  mind  persuaded  to 
consent  to  what  in  their  sober  and  normal  moments,  and  free 
from  undue  influence,  they  would  not  have  done.  "Undue 
influence  is  quite  distinct  from  testamentary  capacity.  The 
former  presupposes  the  existence  of  the  latter."  (27  Am. 
&  Eng.  Ency.  of  Law,  497.)  Nor  are  the  elements  of  duress, 
menace  or  fraud  necessary  to  be  shown  to  establish  such  un- 
due influence.  Such  influence  is,  in  a  sense,  a  fraud  when 
exercised  to  the  injury  of  the  rightful  heirs  of  a  testator 
and  to  the  advantage  of  the  one  exercising  it,  but  it  is  not 
fraud  in  the  sense  used  by  appellant.  Undue  influence  is 
"any  improper  or  wrongful  constraint,  machination,  urgency 
or  persuasion  whereby  the  will  of  the  person  is  overborne 
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and  he  is  induced  to  do  or  forbear  to  do  an  act  which  he 
would  not  do,  or  would  do,  if  left  to  act  freely."  (Ibid,  453.) 
Or,  as  the  Civil  Code  defines  it:  ** Undue  influence  consists: 
1.  In  the  use,  by  one  in  whom  a  confidence  is  reposed  by 
another,  and  who  holds  a  real  or  apparent  authority  over 
him,  of  such  confidence  or  authority  for  the  purpose  of  obtain- 
ing an  unfair  advantage  over  him."  (Civ.  Code,  sec.  1575.) 
A  relation  of  confidence  and  trust  is  alleged  to  have  existed 
between  Oliver  and  Albertina  both  during  the  several  years 
of  Mrs.  Johnson's  widowhood  and  during  their  marriage, 
arising  from  Oliver's  acting  in  the  capacity  of  confidential 
agent  at  all  times  and  from  the  relation  of  husband  and  wife 
after  he  married  Mrs.  Johnson.  It  was  said  in  Welch's  WiU, 
6  Cal.  App.  47,  [91  Pac.  337] :  ''While  such  confidential  rela- 
tion [husband  and  wife]  does  not,  of  itself,  in  this  state, 
raise  a  presumption  of  undue  influence  in  regard  to  making 
a  will,  yet  it  is  important  in  weighing  the  evidence  in  all 
cases  of  this  character ;  in  fact,  it  has  been  held  in  some  juris- 
dictions that  there  is  a  presumption  of  undue  influence  in 
such  cases  when  such  confidential  relations  exist." 

Appellant's  attack  upon  the  complaint  or  grounds  of  con- 
test is  made  upon  each  paragraph  separately,  claiming,  in 
effect,  that  the  pleader  has  failed  to  allege  that  the  particular 
act  pleaded  resulted  in  so  far  overcoming  the  will  of  the 
testatrix  as  to  lead  her  to  substitute  his  will  for  her  own 
and  to  destroy  her  free  agency.  But  appellant  overlooks 
the  final  averment,  as  well  as  some  others  that  might  be  noted, 
w^here  the  pleader  avers  that  by  reason  of  Olson's  ''afore- 
said relations,"  and  by  reason  of  the  ** undue  influence  over 
her  as  averred  in  the  complaint  and  grounds  of  opposition 
herein,  the  said  Oliver  Olson  acquired  over  the  mind  of  said 
Albertina  Olson  an  influence  wherein  and  whereby  he  was 
enabled  to  and  did  procure  her  to  make  the  said  alleged  will," 
by  which  all  her  property  "was  to  go  to  him  to  the  exclusion 
of  all  the  rest  of  her  heirs  at  law."  The  grounds  of  opposi- 
tion in  their  entirety  must  be  looked  to,  and  not  the  dis- 
jointed parts,  for  a  right  conception  of  their  suflRciency,  and, 
thus  considering  them,  we  feel  quite  certain  that  the  facts 
alleged  are  sufficient  to  withstand  a  general  demurrer. 

The  story  of  the  relations  of  these  two  persons,  continuing 
unbroken  from  the  death  of  her  first  husband  until  the  death 


Digitized  by 


Google 


388  Estate  of  Olson.  [19  Cal.  App. 

of  the  testatrix,  as  set  forth  in  the  contest,  was,  we  most 
presume  in  the  absence  of  eyidence,  fully  confirmed  at  the 
trial,  and  justified  the  findings  of  the  court.  Finding  IX, 
set  forth  above,  is  a  distinct  finding  by  the  court  that  the 
will  in  question  was  procured  through  the  undue  influence 
exerted  over  his  wife  by  her  husband  and  **is  the  direct  re- 
sult of  such  undue  influence  exerted  as  aforesaid,"  and  that 
the  testatrix  "was  not  at  the  time  of  the  making  of  the  said 
alleged  will  free  from  undue  influence,  but  was  then  and 
there  and  for  a  long  time  prior  thereto  had  been,  and  con- 
tinued to  be  acting  under  and  subject  to  the  undue  influence 
of  said  Oliver  Olson,"  and  that  the  will  "was  procured  to 
be  made  by  means  of  and  through  the  undue  influence  of  said 
Oliver  Olson,"  and  "was  the  direct  result  of  the  undue  in- 
fluence  exerted  by  said  Oliver  Olson  over  and  upon  said  Al- 
bertina  Olson."  Here  is  the  ultimate  fact  clearly  and  dis- 
tinctly found,  and,  we  must  presume,  on  sufficient  evidence. 
If  it  be  claimed  that  this  finding  can  have  no  greater  force 
than  may  be  derived  from  the  findings  as  specifically  set 
forth,  still  we  must  hold  that  as  the  findings  of  fact  are  sub- 
stantially the  same  as  alleged  in  the  complaint,  and  as  the 
latter  sufficiently  set  forth  grounds  of  contest,  the  findings 
are  sufficient  to  support  the  judgment. 

The  court  did  not  find,  as  was  alleged  in  the  contest,  that 
Olson  took  an  active  part  in  the  execution  of  the  will,  but  it 
did  find  that  he  accompanied  the  testatrix  to  the  attorney's 
oflfice  at  the  time  the  will  was  prepared,  "and  remained  in 
said  office  within  the  hearing  of,  and  in  a  position  so  that  he 
COH.W  see,  the  parties  in  the  execution  of  the  said  will  and 
dr^arted  from  said  office  with  said  Albertina  Olson."  This 
cii<!umstance  was  pertinent  and  of  probative  force,  and  was 
properly  considered  in  connection  with  other  circumstances. 
In  the  Estate  of  Snowball,  157  Cal.  307,  [107  Pac.  601],  a 
similar  circumstance  was  given  significance  where  the  favored 
daughter  of  the  testatrix  went  to  the  office  of  the  lawyer 
with  the  testatrix,  who  then  made  the  will  "while  the  daughter 
remained  in  another  room." 

The  statement  in  the  will  by  the  testatrix  that  she  had  ad- 
vanced and  paid  to  each  of  her  children  and  grandchildren 
his  or  her  full  share  of  her  property  is  urged  as  going  far 
to  rebut  any  inference  of  unfairness  or  undue  influence.    And 
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it  is  daimed  that  because  the  statement  was  not  denied  in 
the  grounds  of  contest,  it  must  be  presumed  to  be  true. 
SheU'8  Estate,  28  Colo.  167,  [89  Am.  St.  Rep.  181,  53  L, 
R.  A.  387,  63  Pac.  413],  is  cited.  In  that  case  the  testa- 
tor devised  all  his  property  to  his  second  wife,  making  no 
provision  for  his  children  by  a  former  marriage.  The 
probate  of  the  will  was  opposed.  The  testator  stated  the 
reason  for  omitting  his  children  to  be  that  he  had  made  ample 
provision  for  them.  The  ground  of  contest  was  undue  in- 
fluence. The  cause  was  tried  and  the  evidence  went  up  with 
the  record  on  appeal,  from  which  the  reviewing  court  was 
able  to  say  that  there  was  no  attempt  made  to  controvert  this 
fact,  and  hence  the  court  presumed  it  to  be  true,  and,  thus 
assuming,  found  that  there  was  nothing  unnatural  in  not 
making  provision  for  the  children  of  the  first  wife.  We  do 
not  think  we  can  indulge  a  presumption  that  the  statement 
referred  to  in  the  will  now  here  was  true.  There  is  a  finding 
(XXI)  that  the  testatrix  **was  continually  under  the  influence 
and  control  of  Olson  and  was  subject  to  his  will  and  was 
compelled  to  put  her  money  and  property  in  his  name  and 
to  make  said  alleged  will  leaving  everything  to  him."  Other 
flndings  show  that  the  contest  involved  all  the  property  ever 
owned  by  the  testatrix  and  rebut  any  inference  that  she  had 
given  her  children  and  grandchildren  their  full  share  or  in- 
deed any  share  of  her  property. 

We  do  not  feel  called  upon  to  comment  further  upon  the 
facts  as  alleged  and  found,  or  to  controvert  the  inferences 
indulged  by  appellant  which,  he  insists,  may  be  drawn  in 
entire  harmony  with  the  assumption  that  the  testatrix  acted 
in  accordance  with  her  own  free  and  untrammeled  will.  While 
such  inferences  might,  under  the  compelling  force  of  evi- 
dence, have  justified  the  court  in  reaching  a  different  con- 
clusion, still,  we  think,  the  facts  as  found,  supported  as  they 
must  have  been  by  the  evidence,  fully  warranted  the  court 
in  refusing  the  probate  of  the  will. 

The  judgment  is  aflSrmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Civ    No.  018.    Third  AppeUate  District.— July  2,  1912.] 

CHARLES  W.  PECK,  Respondent,  v.  BRIDGET  M. 
COYLE,  Appellant. 

Bpecific  Pirfobmancb — ContrXct  to  Sell  liAND — Time  or  Essence^ 
Waiver  of  Defaui/t  and  Time  Clause — Extensions  of  Tim»— 
Support  of  Finding. — In  an  action  for  specific  performance  of  a 
contract  to  sell  land,  which  originallj  made  time  of  the  essence  of 
the  contract,  in  which  the  court  found  that  the  defendant  waived 
default  and  also  the  time  clause,  hj  various  extensions  of  time  and 
agreements,  it  is  held  the  evidence  justifies  the  finding,  where  the 
reasonable  inference  from  the  facts  and  circumstances  proved  is 
that  each  extension  was  granted  to  enable  the  plaintiff  to  get  what 
money  she  could,  and  the  payments  made  were  a  sufficient  consider- 
ation for  the  extensions,  and  the  acts  and  declarations  of  the  de- 
fendant, coupled  with  such  facts  and  circumstances,  indicated  the 
waiver  so  found. 

Id, — Tender  of  Full  Payment^— Ability  to  Pay — Support  of  FInd- 
INO. — ^Where  the  court  found  that  the  whole  balance  due  was  tendered 
within  the  time  provided  by  the  contract  as  extended,  and  that  plain- 
tiff then  demanded  a  deed,  which  was  refused,  it  is  held,  from  a  con- 
sideration of  the  evidence,  that  the  final  tender  made  justifies  the  find- 
ing that  the  plaintiff  was  able  to  pay  the  whole  balance  due  when 
such  tender  was  made,  and  that  he  then  had  in  his  possession  a  sum 
more  than  sufficient  to  pay  all  of  the  principal  and  interest  then 
due. 

Id. — Effect  of  Tender  and  Refusal— Default  of  Vendor  Until  Deed 
Made — ^Deposit  not  Required — Spectfic  Performance — Final 
Concurrent  Acts. — The  effect  of  the  full  tender  of  payment  of 
the  amount  due  and  of  the  refusal  of  the  vendor  to  receive  it  from 
the  purchaser,  was  to  relieve  the  plaintiff  as  purchaser  from  further 
default  and  to  put  the  vendor  in  default.  The  purchaser  was  not 
required  to  make  a  deposit  in  the  name  of  the  vendor,  under  sec- 
tion 1500  of  the  Civil  Code,  nor  to  put  the  money  in  his  control, 
as  a  condition  of  maintaining  an  action  of  specific  performance  to 
compel  a  delivery  of  the  deed.  He  is  only  required  to  be  ready 
with  his  money  when  he  receives  the  deed.  The  intention  of  the 
law  is  that  the  acts  should  be  concurrent. 

Id. — Immaterial  Findings  Disregarded — Failure  of  Proof  not  Con- 
sidered.— Findings  which  are  immaterial  in  their  nature  or  are  ren- 
dered immaterial  may  be  disregarded;  and  the  mere  fact  that  there 
is  no  proof  to  sustain  an  immaterial  finding  cannot  be  considered. 

APPEAL   from   a  judgment   of  the   Superior   Court  of 
Sacramento  County.    Peter  J.  Shields,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

HoU  &  Holl,  and  White,  Miller  &  McLaughlin,  for  Appel- 
lant. 

De  Ligne  &  Jones,  for  Respondent. 

HAWKINS,  J.  Pro.  Tern.— The  plaintiff  and  defendant 
entered  into  a  written  contract  whereby  plaintiflP  agreed  to 
buy  and  defendant  agreed  to  sell  certain  real  property.  The 
purchase  price,  amounting  to  $3,870,  was  fair  and  adequate 
and  was  to  be  paid  as  follows:  Thirty  dollars  a  few  days 
after  the  execution  of  the  agreement,  and  the  balance  in  six 
annual  installments  of  $640  each,  on  the  15th  of  November 
of  each  year,  the  first  payment  to  be  made  November  15,  1905. 
Time  was  made  the  essence  of  the  contract,  and  in  case  of 
default  on  the  part  of  plaintiff,  all  payments  were  to  be 
forfeited  as  liquidated  damages.  The  plaintiff  had  the  privi- 
lege of  paying  the  entire  purchase  price  at  any  time  before 
maturity,  and  upon  receiving  payment,  defendant  agreed  to 
execute  a  good  and  sufficient  deed  conveying  the  land  to  the 
plaintiff  free  and  clear  of  all  encumbrance.  The  plaintiff 
entered  into  possession  of  the  property  and  made  valuable 
improvements.  He  made  the  first  payment  of  $30  but  failed 
to  pay  the  installments  at  the  time  specified  in  the  contract, 
but  did  make  certain  payments  which  were  accepted  by  the 
defendant.  At  the  time  fixed  for  the  fifth  payment  a  dis- 
pute arose  as  to  the  amount  due  and  to  be  paid;  whereupon 
the  defendant  demanded  the  entire  balance  under  the  con- 
tract, and  it  not  being  promptly  paid  gave  written  notice  of 
forfeiture,  and  also  that  she  would  at  once  take  possession 
of  the  property.  The  plaintiff  thereupon  tendered  the  balance 
due  and  demanded  a  deed,  and  the  defendant  declining  to 
take  the  money  or  execute  the  deed,  the  plaintiff  brought 
this  action  to  enforce  specific  performance  of  the  contract. 
The  court  found  that  the  tender  was  made  in  the  time  pro- 
vided by  the  contract  and  as  extended  by  defendant;  and 
that  the  money  was  immediately  deposited  in  the  name  and 
to  the  credit  of  defendant  in  a  bank  of  good  repute  and 
decreed  specific  performance. 

The  defendant  appealed  and  presents  several  points  to  this 
court  for  determination. 
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First.  It  is  claimed  that  the  evidence  does  not  support  the 
fifth  finding  of  fact,  to  the  effect  that  the  defendant  waived 
the  provision  of  the  contract  providing  that  time  should  be 
the  essence  thereof,  and  extended  the  times  of  the  pigr- 
ment  thereof  from  time  to  time. 

The  first  payment  was  made  by  note  on  November  15,  1906, 
and  was  paid  November  17,  1908;  the  third  payment  was 
due  November  15,  1907,  and  $227.98  was  paid  thereon  on 
November  17,  1908.  At  the  same  time  defendant  in  writing 
extended  the  time  for  the  payment  of  the  balance  of  said 
third  payment  to  November  15,  1909.  The  record  is  silent 
as  to  the  fourth  payment,  but  the  extension  of  the  third  pay- 
ment of  itself  operated  to  extend  the  time  of  the  payment  of 
the  subsequent  installment  also  to  November  15,  1909.  The 
defendant  stated  at  the  time  the  payments  were  made: 
"Make  what  payment  you  can;  it  will  be  all  right."  **I 
want  you  to  have  the  property,  and  pay  all  you  can." 
"Raise  all  the  money  you  can  and  it  will  be  all  right.** 

The  witness  Henderson,  who  figured  the  matter  up  for 
the  parties,  was  in  the  best  position  to  know,  and  he  testified 
that  each  time  she  granted  an  extension,  defendant  told 
plaintiff  and  witness  that  "she  reasoned  she  was  getting  a 
good  price  for  the  property,  that  she  consulted  with  witness, 
and  the  witness  told  her  why  she  would  consent  to  it  each 
time.**  The  reasonable  inference  under  such  circumstances 
is  that  the  extension  was  granted  to  enable  defendant  to  get 
what  money  she  could,  and  that  payment  would  not  have 
been  made  unless  the  extension  had  been  granted.  The  pay- 
ments themselves  were  a  sufficient  consideration  for  the  ex- 
tension. 

The  circumstances,  coupled  with  the  acts  and  declarations 
of  the  defendant  above  set  out,  were  a  waiver  of  that  portion 
of  the  contract  which  made  time  of  the  essence  thereof 
(Noyes  v.  Schlegel,  9  Cal.  App.  516,  [99  Pac.  726] ;  Boone 
V.  Templeman,  158  Cal.  290,  [139  Am.  St.  Rep.  126,  110  Pac 
947].) 

Second.  Appellant  also  attacks  the  seventh  finding  of  fact 
in  so  far  as  it  finds  that  on  November  15,  1909,  plaintiff  of- 
fered to  pay  the  amount  then  due  under  the  contract,  and 
was  ready  and  willing  and  able  to  pay  it.  The  attack  ia 
on  the  ability  of  the  plaintiff  to  pay.    The  plaintiff  testified 
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that  he  had  at  the  house  at  that  time  enough  money  to  make 
the  balance  of  the  third  and  all  of  the  fourth  payment.  This 
would  amount  to  $851.02,  not  counting  interest.  The  fifth 
payment  fell  due  that  day,  making  a  total  of  $1,491.02,  not 
including  interest.  By  agreement  the  further  consideration 
of  the  subject  was  postponed  until  the  next  day.  In  the  mean- 
time the  plaintilBf  saw  Mr.  Gerber  and  Mr.  Henderson,  and 
the  latter,  in  the  words  of  plaintiff,  said:  ''He  would  see  us 
through  with  this  affair'*;  or,  as  expressed  by  Mr.  Henderson: 
"I  assured  Mr.  Qerber  I  would  see  these  people  through  it 
financially."  He  also  testified  that  on  November  22d,  plain- 
tiff had  money  in  a  sack ;  that  witness  did  not  let  him  have 
that  money,  but  that  witness  let  him  have  money  afterward. 
Mrs.  Alice  Cozzens  testified  that  there  was  $2,900,  more  or 
less,  in  the  sack,  she  being  present  when  the  money  was 
thrown  on  the  table.  The  plaintiff  testified  it  was  over  $2,900. 
On  November  28th,  through  the  witness  McKinney,  plain- 
tiff tendered  in  actual  coin  $2,907. 

We  therefore  conclude  that  the  evidence  justifies  the  find- 
ing that  plaintiff  was  able  to  pay. 

Third.  Appellant  claims  that  plaintiff  cannot  demand 
specific  performance  unless  he  first  makes  tender  on  his  part 
and  then  keeps  the  same  good  under  section  1500  of  the 
Civil  Code.  It  is  true  that  plaintiff  was  not  entitled  to 
specific  performance  while  he  was  in  default,  but  was  he  in 
default?  As  already  seen,  the  plaintiff's  time  had  been  ex- 
tended until  November  15,  1909.  In  the  meantime  defend- 
ant had  given  a  power  of  attorney  to  her  son,  and  when  plain- 
tiff on  that  date  met  the  son  for  the  purpose  of  settling  mat- 
ters he  informed  plaintiff,  **We  came  here  for  the  whole 
payment  on  the  property.''  After  considerable  argument  the 
son  said  they  would  meet  the  next  day  and  settle  up,  and 
plaintiff  said:  **The  money  is  ready  for  you  any  time." 
The  next  day  the  son  at  first  said  he  had  no  time  to  come  up 
and  then  said  he  had  to  see  his  sister  first.  The  plaintiff 
asked  for  the  abstracts  of  the  property.  The  son  said:  **We 
will  have  them."  Plaintiff  then  said:  '*Let  me  know  when 
you  are  ready  and  I  will  be  ready  for  you."  On  the  18th 
the  son  served  written  notice  on  plaintiff  that  the  contract 
was  forfeited,  and  that  defendant  would  take  possession  at 
once.     No  prior  demand  had  ever  been  served  upon  plaintiff 
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that  defendant  would  strictly  enforce  the  contract,  nor  had 
notice  of  any  time  been  served  within  which  plaintiff  was 
required  to  pay  within  a  specified  time.  However,  an  ap- 
pointment was  then  made  for  the  next  day  and  at  the  request 
of  the  son  was  postponed  until  the  next  afternoon,  and  this 
last  appointment  the  son  failed  to  keep.  Plaintiff  then  im- 
mediately went  to  see  the  defendant,  who  sent  word  to  her 
son  to  take  the  money  and  settle  up.  When  the  message  was 
delivered  the  son  said  he  had  to  see  his  sister  first.  The 
plaintiff  replied  he  was  ready  to  see  him  any  time.  Again 
the  plaintiff  sought  the  defendant,  and  she  requested  that  Mr. 
Henderson,  cashier  of  the  bank,  come  out  the  next  day,  No- 
vember 22d,  and  plaintiff  took  Mr.  Henderson  out  and  ten- 
dered the  money  by  placing  it  on  the  table.  The  defendant 
said  she  wanted  the  money  and  did  not  see  why  she  could  not 
take  it,  but  the  son  went  into  a  rage  and  threatened  violence, 
and  prevented  settlement.  The  plaintiff  then  again  made  a 
formal  tender  of  the  actual  cash  and  demand  for  the  deed, 
the  last  notice  being  served  November  28,  1909.  At  no  time 
did  the  defendant  say  that  she  refused  the  money  because  it 
was  not  paid  in  time,  and  she  always  said  she  wanted  the 
plaintiff  to  have  the  place  and  she  wanted  to  take  the  money 
if  her  son  would  consent.  Under  such  circumstances  it  can- 
not be  said  that  the  plaintiff  was  ever  in  default,  but  the  de- 
fendant was  in  default  from  the  time  that  the  money  was 
tendered  and  she  refused  to  take  it  and  execute  the  deed. 

The  third  finding  is  to  the  effect  that  plaintiff  deposited  the 
anjount  of  the  tender  in  the  name  of  the  vendor  with  a  bank 
of  good  repute  in  this  state,  and  gave  notice  thereof  to  de- 
fendant. If  this  finding  is  supported  by  the  evidence,  it 
operates  to  extinguish  the  obligation  of  payment  by  plain- 
tiff. But  does  the  evidence  support  the  finding?  The  record 
shows  that  written  notice  of  the  necessary  facts  was  given 
to  plaintiff.  The  notice  alone  does  not  prove  the  facts.  The 
only  other  evidence  in  the  record  is  the  statement  of  the  wit- 
ness, Mrs.  Alice  Cozzens,  that  the  entire  amount  of  money 
which  is  now  on  deposit  at  the  Sacramento  Bank  was  thrown 
on  the  table.  This  is  only  a  recital,  and  is  not  sufficient  evi- 
dence to  support  the  finding  that  the  money  was  deposited 
in  the  bank  in  the  name  of  the  defendant 
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We  are  of  the  opinion,  however,  that  the  action  for  specific 
performance  can  be  maintained  where  a  proper  tender  has 
been  made,  though  the  tender  be  not  kept  good  under  sec- 
tion 1500  of  the  Civil  Code.  {HaUe  v.  Smith,  113  Cal.  656, 
[45  Pac.  872] ;  Latta  v.  Sutton,  122  Cal.  279,  282,  68  Am. 
St.  Eep.  30,  54  Pac.  844] ;  Kerr  v.  Moore,  6  Cal.  App.  305- 
308,  [92  Pac.  107].) 

The  tender  operated  to  relieve  the  plaintiff  from  default, 
and  the  defendant  was  thereafter  in  default  until  she  ex- 
ecuted and  tendered  the  deed.  Had  plaintiff  deposited  the 
money  to  the  credit  and  in  the  name  of  defendant,  there 
would  remain  nothing  for  him  to  do  when  the  deed  was 
presented;  but  as  it  is  not  shown  as  an  aflfirmative  fact  by 
the  testimony  that  the  money  was  so  deposited,  the  plaintiff 
will  be  required  to  pay  the  money  upon  delivery  of  the  deed. 
The  failure  to  make  the  deposit  goes  to  the  form  of  the  judg- 
ment only.  The  law  does  not  require  the  purchaser  to  de- 
posit the  money  in  the  vendor's  name,  and  thus  place  himself 
at  the  vendor's  mercy  before  he  can  maintain  an  action  for 
specific  performance  to  compel  the  delivery  of  the  deed.  He 
must,  however,  be  ready  with  his  money  when  he  receives 
his  deed.  The  intention  of  the  law  is  that  the  acts  should 
be  concurrent. 

Fourth.  Appellant  also  contends  that  there  is  no  evidence 
to  support  that  part  of  the  second  finding  of  fact  to  the  effect 
that  in  addition  to  the  sum  of  payments  of  principal  therein 
mentioned  there  was  also  paid  all  of  the  interest  on  the  de- 
ferred payments  up  to  the  fifteenth  day  of  November,  1908. 
The  witness  Henderson  testifies  that  he  was  present  at  the 
time  and  made  a  computation  as  to  the  amount  due  under 
the  contract,  and  that  the  computation  was  agreed  to  as  being 
correct  by  both  plaintiff  and  defendant.  On  cross-examina- 
tion he  testified  that  the  amount  paid  was  $869.96.  This 
must  have  included  only  a  very  small  amount  of  interest. 
The  plaintiff  testified  that  he  understood  that  everything  was 
closed  up  to  November  15,  1908.  Conceding  that  the  wit- 
nesses were  mistaken,  and  that  the  whole  amount  paid  was 
only  $1,537  on  principal,  and  that  no  interest  was  paid,  still 
the  amount  tendered  by  the  plaintiff  to  the  defendant,  to  wit, 
$2,907,  was  an  amount  even  larger  than  the  total  amount  of 
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interest,  plus  the  total  amount  unpaid  on  principal,  and  there- 
fore the  finding,  even  if  erroneous,  becomes  immaterial. 

Some  other  points  are  made  in  appellant's  brief,  but  under 
the  view  we  take  of  the  entire  matter,  it  will  not  be  necessary 
to  discuss  them. 

While  the  evidence,  as  we  have  held,  is  insufficient  to  sustain 
the  finding  that  the  plaintiff  deposited  the  money  in  the  name 
of  defendant  in  a  bank  of  good  repute,  such  finding  is  im- 
material, and  may  be  disregarded.  The  judgment  should  be 
modified  by  adding  to  the  first  paragraph  of  the  decree,  and 
after  the  order  that  defendant  make,  execute  and  deliver  to 
plaintiff  a  good  and  sufficient  deed,  the  words,  **Upon  receiv- 
ing from  plaintiff  the  sum  of  $2,907,'*  and  as  so  modified  af- 
firmed, and  it  is  so  ordered,  plaintiff  to  recover  costs  on  the 
appeal. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

By  order  of  the  supreme  court,  Nicholas  A.  Hawkins,  Supe- 
rior Judge  in  and  for  the  county  of  Yolo,  was  appointed  to 
act  in  the  determination  of  the  foregoing  case,  on  account  of 
the  disqualification  of  Justice  Hart 


[Civ.  No.  1003.    First  Appellate  District.— July  8,  1912.] 

WM.  WAGNER,  Respondent,  v.  UNITED  RAILROADS  OP 
SAN  FRANCISCO,  a  Corporation,  Appellant. 

Negligence — Action  fob  Personal  Injuries — Collision  of  Waoon 
With  Street-car — Contributory  Negligence — Nonsuit  Propeblt 
Denied, — In  an  action  to  recover  damages  caused  by  the  negligence 
of  the  defendant  corporation  in  running  its  street-car  at  an  ex- 
cessive rate  of  speed,  causing  it  to  collide  with  a  sand-wagon  driven 
by  defendant,  to  his  serious  personal  injury,  where  the  evidence  for 
the  plaintifif  tended  to  show  such  negligence,  and  the  plaintiff's 
evidence  did  not  show  contributory  negligence,  a  motion  of  the  de- 
fendant for  a  nonsuit  was  properly  denied. 

Id. — Evidence  for  Defendant — Length  of  Bun  and  Scheduu  Time — 
Exclusion  of  Offer  of  Proof  not  Prejudicial. — The  exclusion  of 
%n  ofifer  to  prove  by  one  witness  the  length  of  the  run  of  the  itreet^ 
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ear  which  eollided  with  plaintiff's  wagon  and  the  schedule  time,  and 
that  the  ear  was  on  time,  was  not  prejudicial,  where  the  witness  had 
already  testified  directly  to  the  same  effect,  as  also  did  other  wit- 
nesses. No  such  substantial  injury  resulted  to  the  defendant  from 
the  court's  action  as  to  warrant  the  granting  of  a  new  trial. 

Id. — ^Pboof  of  Municipal  Ordinancv  Forbidding  Bats  of  Speed  Used 
— Presumptions — Burden  of  Proof. — The  court  properly  admitted 
in  evidence  a  municipal  ordinance,  approved  prior  to  the  collision, 
which  limited  the  speed  of  street-cars  in  that  portion  of  the  city, 
including  the  place  of  the  collision,  to  ten  miles  per  hour,  which 
was  about  one-third  of  the  actual  speed  there  used.  It  is  held  that 
if  the  ordinance  was  not  properly  authenticated,  it  was  incumbent 
on  the  defendant  appealing  to  show  it  by  the  record,  and  to  show 
error  in  its  admission  affirmatively;  that  the  presumptions  are  in 
favor  of  the  action  of  the  court,  and  that  it  is  regular  and  correct; 
and  the  presumption  also  is  that  the  prior  ordinance  is  still  in  force, 
ontil  the  contrary  is  shown. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.     Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  A.  Moore,  and  Stanley  Moore,  for  Appellant. 

Prank  H.  Gould,  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  by  defendant  from  a 
judgment  and  from  an  order  denying  its  motion  for  a  new 
trial.  The  action  was  brought  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  as  the  result  of  a 
collision  between  one  of  defendant's  cars  and  a  sand- wagon 
driven  by  plaintiff. 

The  defendant  operates  a  street  railway  on  Ellis  street,  in 
San  Francisco ;  and  on  the  twenty-sixth  day  of  January,  1907, 
at  about  3  o'clock  in  the  morning,  as  the  plaintiff  was  driv- 
ing a  loaded  sand-wagon  along  Mason  street  in  a  southerly 
direction  across  Ellis  street,  the  wagon  was  struck  just  back 
of  the  front  wheels  by  a  car  operated  by  an  employee  of  the 
defendant,  which  car  was  on  the  southerly  track  and  pro- 
ceeding in  an  easterly  direction. 

The  theory  of  plaintiff's  case  was  that  the  defendant  ran  its 
car  at  an  excessive  rate  of  speed,  to  wit,  at  the  rate  of  twenty- 
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five  miles  an  hour,  and  in  so  careless  and  negligent  a  manner 
as  to  strike  with  great  violence  the  wagon  driven  by  plaintiff, 
thereby  throwing  him  from  the  seat  of  the  wagon  and  injur- 
ing him  in  the  manner  described  in  the  complaint. 

Defendant  claims  that  the  judgment  and  order  should  be 
reversed  on  three  grounds. 

1.  Defendant's  first  claim  is  that  the  evidence  shows  that 
the  plaintiff  was  guilty  of  contributory  negligence,  and  that 
therefore  the  court  should  have  granted  its  motion  for  non- 
suit. 

Plaintiff's  evidence  did  not  show  that  he  drove  upon  the 
car  tracks  of  the  defendant  without  looking  for  approaching 
cars.  On  the  contrary,  he  himself  testified  that  he  looked  for 
and  saw  the  car  coming  which  subsequently  collided  with  his 
wagon ;  that  when  he  first  saw  it,  it  was  a  block  away,  and, 
believing  that  he  had  ample  time  to  cross  in  safety,  attempted 
to  do  so,  but  a  moment  later  he  perceived  that  the  car  was  ad- 
vancing at  a  speed  of  thirty  or  thirty-five  miles  an  hour;  that 
he  then  whipped  up  his  horses  in  an  endeavor  as  best  he  could 
to  escape  a  collision,  but  without  success.  Under  the  circum- 
stances, the  reasonableness  of  plaintiff's  belief  that  he  had 
time  to  cross  the  track  in  safety  was  a  question  to  be  considered 
by  the  jury,  and  since  there  was  evidence  to  sustain  the  ma- 
terial allegations  of  plaintiff's  complaint,  the  motion  for  non- 
suit was  therefore  properly  denied. 

2.  It  is  next  claimed  by  the  defendant  that  the  judgment 
and  order  should  be  reversed,  for  the  alleged  error  of  the 
court  in  excluding  testimony  of  the  length  of  the  run  of 
the  car,  the  mileage  and  the  schedule  time  allowed  to  make 
that  run,  as  evidence  showing  the  speed  of  the  car. 

The  defendant  offered  to  prove  by  one  of  its  witnesses  that 
the  mileage  of  the  Ellis  street  run  was  nine  and  one-third 
miles;  that  the  schedule  time  for  making  this  distance  was 
one  hour,  and  that  on  this  occasion  the  car  was  within  two 
blocks  of  the  terminus  of  the  run,  and  was  on  time.  This 
offer  was  rejected.  The  avowed  purpose  of  the  proffered 
evidence  was  to  afford  an  inference  that  the  car  at  and  just 
prior  to  the  accident  was  not  being  operated  at  an  illegal  and 
unreasonable  rate  of  speed ;  but  as  the  witness  on  the  stand  at 
the  time  this  offer  was  made  had  himself  just  testified  directly 
to  the  same  effect — as  also  did  others — we  do  not  think  that 
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it  can  be  claimed  that  the  court's  action  in  rejecting  this  tes- 
timony caused  the  defendant  any  such  substantial  injury  as 
to  warrant  the  granting  of  a  new  trial. 

3.  The  third  ground  urged  for  the  reversal  of  the  judgment 
is  that  the  court  erred  in  admitting  in  evidence  an  ordinance 
of  the  city  and  county  of  San  Francisco  regulating  the  opera- 
tion of  street  railway  cars,  without  proof  of  its  authenticity, 
and  without  proof  that  it  was  in  force  at  the  time  of  the  acci- 
dent. In  that  connection  the  record  shows  the  following  to 
have  occurred : 

"Mr.  Gould. — I  offer  in  evidence  the  ordinnnce  of  the  city 
and  county  of  San  Francisco  numbered  1674,  approved  No- 
vember 29,  1905,  entitled  *An  ordinance  regulating  the  opera- 
tion of  street  railway  cars,  limiting  their  speed,  and  providing 
for  the  character  of  their  brakes,  and  fixing  penalties  for  the 
violation  thereof.' 

**Mr.  Moore. — That  is  objected  to  as  being  incomplete  and 
unintelligible,  as  not  being  within  the  pleadings  or  the  amend- 
ment, and  as  no  proper  foundation  has  been  laid  for  the  same, 
and  it  is  incompetent,  irrelevant  and  immaterial.'' 

By  said  ordinance  it  was  declared  unlawful  for  any  person 
or  corporation  to  operate  street  railway  cars  at  a  greater 
speed  than  ten  miles  per  hour  within  a  portion  of  the  city  and 
county  of  San  Francisco,  including  the  scene  of  the  accident. 

If  the  ordinance  was  not  properly  authenticated,  and  the 
defendant  cared  to  take  advantage  of  such  omission,  it  was 
incumbent  on  it  to  make  the  record  disclose  that  circumstance. 
The  presumption  is  in  favor  of  the  action  of  the  court;  and 
where,  as  here,  **the  record  does  not  show  upon  what  it  is 
based,  and  all  the  circumstances  in  regard  to  it,  it  will  be  pre- 
sumed to  have  been  regular  and  correct."  (2  Hayne  on  New 
Trial  and  Appeal,  rev.  ed.,  285.)  The  burden  is  upon  appel- 
lant to  aflSrmatively  show  the  existence  of  error,  (Niles  v. 
Gonzales,  155  Cal.  359,  [100  Pac.  1080]  ;  Escondido  E,  S. 
Dist.  etc.  V.  Escondido  etc.,  130  Cal.  128,  [62  Pac.  401] ; 
O'CaUaghan  v.  Bode,  84  Cal.  489,  497,  [24  Pac.  269] ;  Clark 
V.  Sawyer,  48  Cal.  133;  Nims  v.  Johnson,  7  Cal.  110;  3  Cyc. 
800,  301;  Blethen  v.  Bonner  (Tex.  Civ.  App.),  52  S.  W.  571; 
Thorn  v.  Kemp,  98  Ala.  417,  [13  South.  749].)  The  plaintiff 
proved  that  the  ordinance  was  passed  in  the  year  1905,  and 
the  presumption  is  that  it  is  in  force  until  the  contrary  is 
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shown.     (St.  Louis  etc.  Ry.  Co.  v.  Eggman,  161  111.  155,  [43 
N.  E.  620] ;  People  v.  Addison,  10  Cal.  1;  White  v.  White,  82 
Cal.  438,  [7  L.  B.  A.  799,  23  Pac.  276] ;  Bush  v.  Gamer,  73 
Ala.  162;  Oraham  v.  Williams,  21  La.  Ann.  594.) 
The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  6,  1912. 


[GIt.  No.  1022.    First  Appellate  District.— July  10,  1»12.] 

ANN  PLTNN,  Appellant,  v.  MARSDEN  MANSON  et  al., 
Defendants;  MICHAEL  CASEY  et  al.,  Respondents. 

AonoN  roB  Joint  Tobt — Qensral  Rule — ^Release  of  Onx  Defendant 
▲  Release  of  All— Single  Cause  of  Action  Extinguished. — It  is 
a  well-settled  general  rule  of  law  that,  in  an  action  ex  delicto  against 
several  wrongdoers  charged  with  the  commission  of  a  joint  tort, 
the  release  of  one  of  the  joint  defendants  is  the  release  of  all,  on 
the  ground  that  the  injuries  sustained  from  the  joint  tort  are  in- 
separable, and  give  but  a  single  cause  of  action,  the  satisfaction 
of  which  by  one  of  the  joint  tort-feasors  extinguishes  the  single 
cause  of  action  as  to  all  of  them. 

Ii>. — Effect  of  Reservation  of  Claim  Against  Otheb  Tost-feasors 
upon  Release  of  One. — Though  the  authorities  are  conflicting  as 
to  whether,  upon  the  release  of  one  of  several  joint  tort-feasors,  an 
express  reservation  can  be  made  of  the  cause  of  action  as  to  other 
joint  tort-feasors  made  eodefendants,  jet  it  appears  by  the  weight 
of  authority,  as  well  as  on  principle,  that  such  reservation  is  wholly 
ineffective,  and  that  the  other  joint  tort-feasors  made  eodefendants 
may  plead  such  release  of  one  joint  tort-feasor  as  a  release  of  all, 
notwithstanding  such  reservation,  and  irrespective  of  the  intention 
of  the  parties  to  the  release.  Such  reservation  is  simply  void,  as 
being  repugnant  to  the  legal  efFect  and  operation  of  tiie  release 
itself. 

tD. — Amount  of  Payment  bt  One  Tort-feasor  Immaterial — Compen- 
sation FOR  Alleged  Injuries — ^Unliquidated  Demand. — ^There  can 
be  but  one  compensation  in  an  action  ex  delicto;  and  it  matters  not 
whether  the  amount  of  the  payment  made  by  one  joint  tort-feasor 
in  such  an  action  was  in  a  small  or  a  large  amount,  but  the  pay-. 
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ment  of  any  sum,  however  small,  in  consideration  of  a  release  as 
to  him,  operates  as  compensation  of  the  unliquidated  demand  for 
the  alleged  injuries  as  to  all  joint  tort-feasors,  and  is  in  law  a  sat- 
isfaction of  the  claim  against  them  alL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  P.  Hanlon,  for  Appellant. 

Lloyd  S.  Ackerman,  for  United  States  Fidelity  &  Guaranty 
Company,  Respondent. 

Charles  L.  Brown,  and  Charles  Baer,  for  Empire  State 
Surety  Company,  Respondent. 

John  B.  Gartland,  for  Michael  Casey,  Respondent. 

Knight  &  Heggerty,  for  A.  Van  der  Naillen,  Jr.,  Respond- 
ent. 

KERRIGAN,  J. — This  is  an  appeal  from  the  judgment. 

According  to  the  allegations  of  the  complaint,  the  plaintiflf 
was  injured  by  the  wrongful  act  of  the  defendants.  In  con- 
sideration of  the  sum  of  $250  the  plaintiff  released  one  of 
the  defendants,  reserving  the  right  to  proceed  against  the 
remaining  defendants.  A  judgment  of  dismissal  was  entered 
in  favor  of  the  defendant  thus  released.  When  the  cause 
came  up  for  trial  the  court  granted  a  motion  to  dismiss  the 
action  as  to  the  remaining  defendants,  holding  that  the  re- 
lease of  one  of  a  number  of  joint  tort-feasors  was  a  discharge 
of  all,  notwithstanding  the  stipulation  in  the  instrument  of 
release  to  the  contrary. 

The  facts  of  the  case,  and  the  decisions  in  this  state  appli- 
cable thereto,  are  set  forth  in  an  opinion  prepared  and  filed 
by  the  learned  judge  of  the  trial  court.  As  our  consideration 
of  the  case  leads  us  to  the  same  conclusions  as  set  forth  very 
clearly  in  that  opinion,  we  cannot  do  better  than  quote  it  in 
its  entirety : 

"This  is  an  action  ex  delicto  brought  by  plaintiff  against 
the  defendant  Marsden  Manson,  Michael  Casey  and  A.  Van 
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der  Naillen  and  other  former  members  of  the  Board  of  Pub- 
lic Works,  to  recover  damages  alleged  to  have  been  sustained 
by  plaintiff  in  consequence  of  the  neglect  of  the  defendants 
to  maintain  a  sufficient  sidewalk,  in  consequence  of  which 
the  plaintiff  was  injured,  and  to  recover  damages  for  which 
injury  this  action  was  brought.  Issue  was  joined  therein, 
and  on  the  twenty-seventh  day  of  September,  1909,  the  de- 
fendant Marsden  Manson,  in  consideration  of  the  payment  of 
the  sum  of  $250,  secured  from  the  plaintiff  a  release  dis- 
charging him,  said  Marsden  Manson,  from  any  further  lia- 
bility in  the  premises.  Thereafter  in  accordance  with  the 
terms  of  said  release,  a  dismissal  of  the  action  was  duly  made 
and  filed  by  plaintiff's  attorney,  and  a  judgment  dismissing 
said  Manson  and  his  cosureties  was  thereupon  duly  entered. 

**The  instrument  of  release  recited  that  in  consideration  of 
the  above  amount  the  plaintiff  forever  released  said  Manson 
'from  all  claims  and  causes  of  action*  set  forth  in  the  com- 
plaint herein.  It,  however,  contained  a  provision  to  the  effect 
that,  in  executing  said  release,  it  was  not  the  intention  of 
plaintiff  that  it  should  operate  as  a  release  of  the  liability  of 
Manson  *s  codefendants,  or  either  of  them,  but,  on  the  con- 
trary, *it  is  the  plaintiff's  intention  that  the  cause  of  aeuon 
.  .  .  against  said  defendants  Casey  and  Van  der  Naillen  .  .  . 
shall  exist  and  continue  with  the  same  force  and  effect  as  if 
this  release  had  never  been  made.*  The  release  in  question 
was  set  up  by  supplemental  plea  on  behalf  of  the  defendants 
Casey  and  Van  der  Naillen,  and  a  motion  was  thereupon 
made  by  the  last-named  defendants  for  a  dismissal  of  the 
action  as  to  them,  upon  the  ground  that  the  release  of  either 
codefendant  was  a  release  of  all  the  defendants  herein. 

'*It  has  long  been  a  wellnsettled  rule  of  law  that  in  an  ac- 
tion against  several  wrongdoers  charged  with  the  commission 
of  a  joint  tort,  the  release  of  one  is  the  release  of  all;  but 
whether  the  far-reaching  effects  of  such  release  can  be  modi- 
fied or  overcome  by  any  reservation  in  the  release  similar  to 
the  one  mentioned  herein  is  a  question  upon  which  the  au* 
thorities  are  undoubtedly  conflicting^  and  the  point  has  never 
been  directly  decided  in  this  state, 

**In  Vrion  v.  Price,  57  Cal.  272,  an  action  against  two  tort- 
feasors, the  plaintiff  executed  a  release  to  one  of  them  *from 
all  demands  arising  from  personal  injuries  to  me  for  which 
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I  brought  suit/  and  the  court  found  that  the  release  evidenced 
an  intention  to  constitute  a  satisfaction  for  the  injuries  com- 
plained of. 

*'In  the  Tompkins  case,  66  Cal.  166,  [4  Pac.  1165],  which 
was  an  action  against  two  railroad  companies  to  recover  dam- 
ages for  injuries  sustained  by  a  passenger  upon  the  car  of 
one  of  said  companies,  it  appeared  that  the  plaintiff  executed 
a  release  of  one  of  the  defendants,  and  the  court  held  that 
thereby  both  of  the  defendants  were  released.  In  the  course 
of  its  opinion  the  court  says:  'Every  party  contributing  to  the 
injuries  was  liable  to  the  full  extent  of  the  damages  by  her 
[the  plaintiff]  sustained.  Her  injuries  gave  her  but  a  single 
cause  of  action ;  .  .  .  damages  resulting  from  the  same  wrong- 
ful transaction  are  ordinarily  inseparable;  she  could  not  re- 
cover part  from  one  and  part  from  the  other  defendant.* 

**  Quoting  with  approval  the  following  language  of  the 
court  in  an  opinion  in  Vrton  v.  Price:  'The  bar  accrues  in 
favor  of  some  of  the  wrongdoers  by  reason  of  what  has  been 
received  from  .  .  .  one  or  more  of  the  others;  the  bar  arises 
from  the  fact  that  the  injured  party  has  actually  received  sat- 
isfaction, or  what  in  law  is  deemed  the  equivalent.' 

"In  the  Chetwood  case,  113  Cal.  414,  [45  Pac.  704],  an 
action  in  its  nature  ex  delicto  was  commenced  against  a  num- 
ber of  defendants,  three  of  whom  constituted  the  executive 
committee  of  the  corporation  defendant.  Subsequently  the 
plaintiff  released  two  of  the  defendants  last  named  upon  the 
payment  by  them  to  him  of  the  sum  of  $27,500,  and  there- 
after caused  formal  judgment  of  dismissal  of  the  action  as  to 
them  to  be  entered.  Judgment  had  been  rendered  against 
three  defendants  last  named  for  a  sum  of  money  in  excess  of 
$190,000,  and  it  was  held  that  the  release  of  two  of  the 
defendants  operated  to  release  the  third.  'While  plaintiff 
may  sue  one  or  all  of  the  joint  tort-feasors,  he  can  have  but 
one  satisfaction.  Once  paid  for  the  injury  he  has  suffered 
by  any  one  of  the  joint  tort-feasors  his  right  to  proceed  fur- 
ther is  at  an  end.  Where  several  joint  tort-feasors  have  been 
sued  in  a  single  action,  a  retraxit  of  the  cause  of  action  in 
favor  of  one  of  them  operates  to  release  them  all.  By  his 
withdrawal  plaintiff  announced  that  he  has  received  satis- 
faction for  the  injury  complained  of.  .  .  .  It  matters  not, 
either,  whether  the  payment  made  was  in  a  large  or  in  a  small 
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amount ;  if  it  be  accepted  in  satisfaction  of  the  cause  of  action 
against  one  it  is  in  law  a  satisfaction  of  the  claim  against 
them  all.  In  the  case  at  bar  it  is  disclosed  that,  after  the 
court  had  awarded  a  single  judgment  for  a  lump  sum  against 
the  three  defendants  jointly,  the  plaintiff  accepted  from  two 
of  them  a  sum  of  money  for  and  on  account  of  the  injury 
and  loss  sustained,  and  a  judgment  of  dismissal  was  accord- 
ingly entered.  This  judgment,  entered  under  the  stipulation 
of  the  parties,  was  equivalent  to  a  retraxit.  ...  It  undoubt- 
edly is  liable  for  all  the  damages  which  the  plaintiff  has  sus- 
tained, without  regard  to  their  different  degrees  of  culpa- 
bility, and  a  release  of  one  discharges  all.' 

''It  is  claimed  by  plaintiff  that  these  authorities  are  inap- 
plicable, because  in  none  of  those  cases  did  the  release  con- 
tain the  saving  clause  of  the  one  herein.  It  is  to  be  observed, 
however,  that  the  release  made  to  Manson  discharged  him 
'from  all  claims  and  causes  of  action  set  forth  in  the  com- 
plaint. '  It  furthermore  provided  that,  in  the  event  that  such 
release  should  be  held  to  operate  as  a  discharge  of  Manson 's 
codefendants,  nevertheless  it  was  to  operate  'as  a  full  and 
final  release  of  said  Manson.'  However  conflicting  may  be 
the  current  of  authorities  in  respect  to  the  proper  construe- 
tion  of  a  release  of  the  kind  in  question,  it  is  a  well-settled 
principle  of  law  that  in  actions  ex  delicto  plaintiff  can  re- 
cover compensation  but  once.  Where  the  demand  is  unliqui- 
dated, as  in  the  case  here,  the  court  cannot  hold  that  the 
payment  of  any  sum,  however  small,  in  consideration  of  a 
release  does  not  or  cannot  operate  as  compensation  for  the 
alleged  injuries. 

"I  think  in  view  of  the  broad  and  sweeping  language  of  the 
supreme  court  in  the  case  last  quoted,  it  is  clear  that  the  re- 
lease in  question,  notwithstanding  its  saving  clauses,  is  a 
discharge  not  only  of  Manson  but  of  his  codefendants,  Casey 
and  Van  der  Naillen." 

In  addition  to  the  authorities  referred  to  in  the  foregoing 
opinion,  there  are  a  number  of  cases  in  other  jurisdictions, 
constituting  the  weight  of  authority,  which  hold  that  a  reser- 
vation in  a  release  to  one  of  several  tort-feasors  does  not 
operate  to  hold  the  others.  Such  a  provision,  says  the  court 
in  Ounther  v.  Lee,  45  Md.  60,  [24  Am.  Hep.  504],  **is  simply 
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Toid  as  being  repugnant  to  the  legal  effect  and  operation  of 
the  release  itself." 

So  in  Seiiher  y.  Philadelphia  Traction  Co.,  125  Pa.  397, 
[11  Am.  St.  Rep.  905,  4  L.  R.  A.  54,  17  Atl.  338],  where  a 
reservation  in  a  release  similar  to  the  one  here  was  consid- 
ered, the  court  said  that  the  plaintiff  having  received  one 
satisfaction  was  not  entitled  to  a  second.  Bach  joint  tort- 
feasor "being  liable  to  the  extent  of  the  injury  done  by  all, 
it  follows  as  a  necessary  consequence  that  satisfaction  made 
by  one  for  his  liability  operates  as  a  satisfaction  for  the 
whole  wrong  and  as  a  discharge  of  all  concerned.  One  de- 
fendant cannot  make  an  agreement  impairing  the  legal  rights 
of  his  codefendants,  nor  cede  to  the  plaintiff  the  privilege 
these  defendants  had  of  availing  themselves  of  any  matter 
forming  a  legal  defense  to  the  action."  (Ellis  v.  Bitzefy  2 
Ohio,  89,  [15  Am.  Dec.  534,  537].) 

In  Sufdin  v.  Skutt,  188  Mich.  208,  [94  N.  W.  733],  it  is 
held,  as  stated  in  the  syllabus,  '^The  release  of  one  joint  tres- 
passer is  the  release  of  all,  irrespective  of  the  intention  of 
the  parties." 

In  the  case  of  Ruble  v.  Turner,  2  Hen.  &  M.  (12  Va.)  38, 
the  same  principle  is  given  thus:  "The  law  says  that  if 
one  joint  trespasser  be  released,  or  make  accord  and  satis- 
faction, it  shall  be  a  bar  against  the  recovery  against  all 
others.  The  plaintiff  can  no  more  change  the  law  in  this 
particular  by  any  subsequent  proviso  or  condition  than  he 
eould,  after  a  grant  in  fee  simple  by  deed,  restrain  his  grantee 
from  selling  the  lands.  .  .  .  The  proviso  is  merely  void,  and 
eannot  prevent  the  legal  effect  of  the  accord  and  satisfaction 
made  by  one  of  the  codefendants." 

See,  also,  Eunng  v.  Ford,  1  A.  K.  Marsh.  (8  Ky.)  457; 
Brown  v.  Town  of  Louisburg,  126  N.  C.  701,  [78  Am.  St. 
Rep.  677,  36  S.  B.  166] ;  El  Paso  6s  8.  R.  Co.  v.  Darr  (Tex. 
Civ.  App.),  93  S.  W.  166;  Ayer  v.  Ashmead,  31  Conn.  447, 
[83  Am.  Dec.  154] ;  and  the  leading  case  of  Abb  v.  Northern 
Pac.  Ry.  Co.,  28  Wash.  428,  [92  Am.  St.  Rep.  864,  58  L.  R.  A. 
293,  68  Pac.  954],  where  the  authorities  on  both  sides  of  the 
question  are  carefully  reviewed,  and  the  conclusion  is  reached 
tiiat  when  an  injured  party  receives  a  sum  of  money  with 
an  agreement  that  it  shall  fully  release  and  discharge  the 
one  making  the  payment — as  was  the  case  here — it  is  a  re- 
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lease  of  the  cause  of  action  as  to  all  the  defendants,  although 
there  was  a  stipulation  to  the  contrary.    **The  absolute  re- 
lease of  one/'  says  the  court,  ''operates  to  release  all  tort- 
feasors who  participated  in  the  same  act." 
The  judgment  is  affirmed. 


A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  7,  1912. 


[C3t.  No.  997.    First  Appellate  DistHet— July  10,  1912.] 

ACME  LUMBER  COMPANY,  a  Corporation,  Appellant,  v. 
M.  A.  WESSLINQ,  Respondent,  and  JOSEPH  PAPJS, 
Codefendant. 

Mechanic's  Lien  —  Improvement  oj"  Stable  Occupied  bt  Tenant^ 
Validity  of  Unrecorded  Contracts — Distinct  Small  Contracts 
Aggregating  Over  $1,000. — In  an  action  to  foreclose  a  mechanic's 
lien  upon  a  stable  belonging  to  the  owner,  but  occupied  by  a  tenant, 
who  made  an  individual  contract  of  $232  for  its  improvement,  and 
made  other  separate  and  distinct  contracts  for  work  to  improve  the 
same,  each  of  which  was  less  than  $1,000,  the  fact  that  the  aggregate 
sum  of  the  improvements  was  in  excess  of  $1,000  is  immaterial,  and 
did  not  require  the  recordation  of  the  original  contract,  nor  of  any 
other  distinct  contract,  which  was  incident  to  the  original  contract, 
for  a  small  additional  sum  in  improving  the  stable. 

Id. — Liability  of  Owner  of  Stable  in  Foreclosure  of  Lien — Knowit 
EDGE  OF  Improvements — Failure  to  Post  Notice. — In  the  action 
to  foreclose  the  lien  as  against  the  owner  of  the  stable,  who  was 
present  on  the  premises  and  saw  all  of  the  work  going  on  for  its 
improvement,  but  who  neither  pleaded  nor  proved  that  any  notice 
of  nonresponsibility  was  posted  as  permitted  in  section  1185  of  the 
Code  of  Civil  Procedure,  both  the  stable  and  the  land  on  which  it  is 
situated  are  stfbjeot  to  foreclosure  both  as  against  the  owner  and 
the  tenant. 

Id. — Improper  Nonsuit  on  Motion  of  Owneb^Invauditt  of  Com- 
TRAOTS  —  Variance  Between  Proof  and  Pleading  as  to  Conj^ 
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TI0N8  OF  CONTBACT.— It  18  held  that  the  claimant  of  the  lien  waa 
improperly  nonsuited  on  motion  of  the  owner  of  the  stable,  either 
on  the  ground  of  the  invalidity  of  the  contracts  as  against  the  owner 
or  on  the  ground  of  a  fatal  variance  between  the  contracts  shown  by 
the  evidence  and  the  conditions  of  contract  stated  in  the  claim  of 
lien  as  set  out  in  the  complaint. 

Id. — Construction  of  Code  as  to  Claim  of  Lien — "Conditions  of  Con- 
tract."— The  requirement  of  section  1187  of  the  Code  of  Civil  Pro- 
cedure^ aa  it  existed  when  the  claim  of  lien  in  this  case  was  filed, 
that  the  claim  of  lien  shall  contain  "a  statement  of  the  terms,  time 
given  and  conditions  of  his  contract/'  does  not  mean  that  the  fact 
that  the  work  was  performed  under  several  contracts  is  a  circum- 
stance which  must  be  stated  as  a  "condition"  of  the  contract.  The 
"conditions"  of  a  contract  which  the  statute  contemplates  and  re 
quires  to  be  stated  are  those  provisions  which  enter  into  and  form 
part  of  the  contract  and  make  it  a  binding  contract. 

Id. — Effect  of  Statute  upon  Validity  of  Claim — Statement  of  Sepa- 
rate Contracts  Unnecessary. — Under  the  statute,  it  is  not  neces- 
sary to  the  validity  of  the  claim  of  lien  that  it  should  set  forth  that 
the  demand  was  based  upon  more  than  one  contract,  and  then 
fegregate  and  separately  state  the  amount  of  each,  even  though  the 
evidence  adduced  in  support  of  the  lien  shows  that  the  work  for 
which  the  lien  is  claimed  was  performed  upon  separate  and  distinct 
structures  under  separate  and  distinct  contracts. 

Id. — Substantial  Truth  of  Claim  of  Market  Price  of  All  Work  and 
Labor  Performed. — The  fact  that  the  evidence  shows  that  the  shed 
was  constructed  for  the  agreed  price  of  $232,  while  the  claim  of 
lien  stated  that  all  work  and  labor  and  materials  supplied  were  to 
be  on  the  basis  of  their  reasonable  value,  did  not,  under  all  of 
the  evidence,  constitute  a  fatal  or  any  variance,  where  there  was 
evidence  that  the  prices  charged  for  such  piece  of  work,  including 
the  construction  of  the  shed,  were  the  prevailing  market  prices  at 
the  time  for  labor  and  materials;  from  which  it  results  that  the 
claim  of  lien  was  substantially  true,  and  not  at  variance  with  tho 
evidence. 

Id. — ^Variance  Between  Pleading  and  Proof  Distinct  from  Vari- 
ance in  Claim  of  Lien — Question  of  Prejudice. — A  variance  be- 
tween the  pleading  of  one  contract  in  the  complain.t  and  the  proof 
of  several  contracts  in  the  evidence  is  not  governed  by  the  same 
rules  aa  a  variance  between  the  claim  of  lien  and  the  proof,  which 
requires  a  substantially  true  statement.  But  a  mere  variance  be- 
tween the  complaint  and  the  proof  is  not  material,  unless  the  adverse 
party  has  been  misled  thereby  to  his  prejudice.  It  is  held  that  no 
good  reason  appears  to  show  that  the  defendant  owner  was  misled 
to  her  prejudice  by  such  variance. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  motion  for  a  new 
trial    George  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pilkbury,  Madison  &  Sutro,  for  Appellant 

Jacob  Samuels,  and  Oscar  Samuels,  for  Respoudent 

LENNON,  P.  J.— This  is  an  appeal  by  the  plaintiff  from 
an  order  denying  a  new  trial  in  an  action  to  foreclose  a 
mechanic's  lien. 

The  claim  of  lien  was  made  and  filed  by  Hubbs  &  Lear  as 
original  contractors  and  then  assigned  to  the  plaintiff.  The 
contract  upon  which  the  claim  of  lien  is  founded  is  stated  in 
the  claim  of  lien  to  be,  in  substance,  as  follows : 

Hubbs  &  Lear  agreed  with  the  defendant  Paris  to  alter 
and  repair  a  certain  building  or  buildings  on  certain  prem- 
ises reputed  to  be  owned  by  the  defendant  Wessling.  By  the 
terms  of  the  contract,  as  stated  in  the  claim  of  lien,  ''said 
Hobbs  &  Lear  were  to  alter,  reconstruct  and  repair  said 
building  or  buildings  as  directed  by  said  Joseph  Paris,  fur- 
nish all  the  labor  and  materials  necessary  therefor,  and  were 
to  be  paid  the  reasonable  value  thereof.  No  time  of  payment 
was  agreed  upon  between  the  said  Hubbs  &  Lear  and  the 
said  Joseph  Paris,  and  no  time  was  agreed  upon  when  said 
work  should  be  completed." 

It  was  alleged  in  the  plaintiff's  complaint  and  in  the  claim 
of  lien  that  the  reasonable  value  of  the  labor  and  material 
furnished  and  supplied  in  the  performance  of  the  contract 
was  the  sum  of  $1,915.81,  of  which  the  sum  of  $562.25,  and 
no  more,  had  been  paid.  The  complaint  and  claim  of  lien  are 
silent  as  to  whether  or  not  the  contract  stated  therein  was  in 
writing  and  recorded. 

The  evidence  adduced  at  the  trial  in  support  of  the  claim 
of  lien  was  to  the  effect  that  in  the  month  of  June,  1906,  the 
defendant  Paris  entered  into  an  oral  contract  with  the  lien 
claimants,  Hubbs  &  Lear,  whereby  they  agreed  to  construct 
a  shed  for  the  stated  price  of  $232,  upon  a  lot  of  land  used 
and  occupied  by  Paris  as  a  tenant  of  the  defendant  Wessling. 
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This  was  the  only  contract  entered  into  at  this  time  by 
Hubbs  &  Lear  with  the  defendant  Faris.  Work  upon  the 
shed  was  commenced  and  completed  pursuant  to  this  con- 
tract. Prior  to  and  at  the  time  of  the  execution  of  the  con- 
tract and  the  commencement  of  the  work  thereunder,  Faris, 
as  a  tenant  of  the  defendant  Wessling,  was  occupying  a  stable 
building  situated  upon  the  same  lot  of  land  upon  which  the 
shed  was  erected.  A  week  or  more  after  the  execution  of 
the  contract  for  the  construction  of  the  shed,  and  while  work 
thereunder  was  progressing,  Hubbs  &  Lear  entered  into  a 
second  separate  and  distinct  verbal  contract  with  the  defend- 
ant Faris  to  tear  out  the  old  stalls  in  the  adjacent  stable  and 
replace  them  with  new  stalls.  No  other  or  additional  work 
in  or  about  the  stable  was  agreed  upon  or  mentioned  at  this 
time.  The  price  agreed  upon  for  this  particular  piece  of 
work  was  the  reasonable  market  value  of  the  labor  and  mate- 
rial. Thereafter,  from  time  to  time,  and  as  a  result  of  sev- 
eral separate  and  distinct  agreements,  further  alterations  of 
the  stable  were  made  by  Hubbs  &  Lear,  the  reasonable  market 
value  thereof  being  agreed  upon  as  the  price  of  each  piece 
of  work  in  every  instance.  The  work  performed  upon  the 
stable  was  not  done  in  accordance  with  any  preconceived  plans 
and  specifications,  but  was  performed  from  time  to  time  as 
ordered  and  directed  by  the  defendant  Faris,  and  in  its  en- 
tirety consisted  of  remodeling  the  attic,  reconstructing  the 
stalls,  floors  and  mangers  of  the  stable,  and  installing  of  har- 
ness and  robe  rooms  and  an  ofSce,  and  the  remodeling  of  the 
entire  front  of  the  stable.  The  employment  to  install  the 
harness-room  and  o£Sce  was  made  a  month  after  the  first 
employment  to  tear  out  the  old  stalls. 

Finally,  when  the  shed  originally  contracted  for  and  the 
reconstruction  of  the  stable  were  both  completed,  the  defend- 
ant Faris  directed  the  removal  of  a  partition  wall  which  was 
standing  between  the  shed  and  the  stable,  and  when  this  was 
done,  both  structures,  for  all  practical  purposes,  constituted 
one  building. 

The  reasonable  market  value  of  the  labor  performed  and 
material  supplied  in  the  erection  of  the  shed  and  the  recon- 
struction of  the  stable  was  shown  to  be  the  amount  stated  in 
the  claim  of  lien,  $1,915.81. 
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It  was  further  shown  in  evidence  that  the  defendant  "Wess- 
ling ''was  present  on  the  premises  and  saw  all  the  work  going 
on,"  and  it  was  not  pleaded  or  pretended  in  her  behalf  that 
she  had  posted  the  notice  of  nonresponsibility  permitted  by 
section  1192  of  the  Code  of  Civil  Procedure,  which,  under 
the  provisions  of  section  1185  of  the  same  code,  if  the  con- 
tract had  been  reduced  to  writing  and  recorded,  would  have 
relieved  the  land  from  the  burden  of  the  lien  for  the  improve- 
ments made  thereon  at  the  direction  of  her  tenant  Faris. 

Although  duly  served  with  process,  the  defendant  Paris 
did  not  appear  in  the  case,  and  accordingly  default  was  en- 
tered against  him. 

Plaintiff  was  nonsuited  upon  motion  of  the  defendant 
Wessling  upon  the  grounds,  (1)  **that  the  contract  as  set 
out  in  plaintiff's  complaint,  in  the  notice  of  lien  and  as  sought 
to  be  proven,  is  void  for  want  of  recordation,  and  that  by 
reason  thereof  no  cause  of  action  lies  against  the  defendant 
Wessling;  (2)  that  the  proof  adduced  with  respect  to  said 
alleged  contract  demonstrated  that  there  were  at  least  two, 
if  not  more,  separable  contracts,  and  that  by  reason  thereof 
there  was  a  fatal  variance  between  said  proof  and  the  notice 
of  lien  and  contract  as  set  out  in  the  complaint." 

But  one  point  is  presented  and  discussed  in  support  of  the 
appeal,  and  that  involves  the  question  as  to  whether  or  not 
the  lower  court  was  justified  in  granting  a  nonsuit  upon  either 
or  both  of  the  grounds  stated. 

We  are  of  the  opinion  that  the  evidence  adduced  at  the 
trial  in  support  of  the  claim  or  lien  did  not  warrant  a  non- 
suit upon  either  ground. 

Counsel  on  both  sides  have  devoted  several  pages  of  their 
respective  briefs  to  a  discussion  of  the  question  as  to  whether 
or  not  the  contract  stated  in  the  claim  of  lien  was  void  and 
incapable  of  sustaining  the  lien  because  not  expressed  in  writ- 
ing and  recorded. 

Upon  this  phase  of  the  case  it  is  one  of  plaintiff's  conten- 
tions that  all  of  the  work  performed  by  Hubbs  &  Lear  was 
done  under  the  first  contract  to  construct  the  shed,  and  that 
the  several  items  of  labor  and  material  supplied  in  the  subse- 
quent alteration  of  the  stable  were  but  incidents  of  the  initial 
contract  which  must  be  considered  as  extra  work,  and  that 
inasmuch  as  the  original  contract  was  for  the  sum  of  $232, 
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it  cannot  be  held  to  be  invalid  because  it  was  not  expressed 
in  writing  and  recorded,  notwithstanding  that  the  aggregate 
amount  of  the  cost  of  the  extras  was  far  in  excess  of  $1,000. 

We  are  not  prepared  to  say  whether  or  not  such  a  con- 
tract would  ordinarily  fall  within  the  purview  of  section 
1183  of  the  Code  of  Civil  Procedure,  which  requires  that  a 
building  contract  must  be  expressed  in  writing  and  recorded 
when  the  amount  to  be  paid  thereunder  exceeds  the  sum  of 
$1,000.  However  that  may  be,  no  such  contract  or  question 
confronts  us  under  the  facts  of  this  case,  for,  as  we  have 
shown  and  as  is  conceded  by  counsel  for  the  defendant  Wess- 
ling,  it  was  clearly  and  without  conflict  established  by  the 
evidence  that  the  initial  contract  was  a  ''definite  contract  at  a 
definite  price"  for  a  distinct  piece  of  work,  which,  at  its  in- 
ception, had  no  apparent  or  necessary  connection  with  the 
work  subsequently  performed  under  several  other  separate 
and  distinct  contracts  for  the  reconstruction  of  the  stable. 
This  being  so,  it  is  obvious  that  the  initial  contract  for  the 
construction  of  the  shed  and  the  several  subsequent  separate 
contracts  for  the  reconstruction  of  the  stable  cannot  be  joined 
together  and  treated  as  one  individual  contract.  They  must 
be  treated  as  separate  and  distinct  contracts  for  amounts  less 
than  $1,000  {Clark  v.  Beyrle,  160  Cal.  306,  [116  Pac.  739]), 
and  when  so  considered,  it  is  evident  that  it  was  not  necessary 
to  their  validity  that  they  should  have  been  expressed  in  writ- 
ing and  recorded. 

This  view  of  the  evidence  brings  us  to  a  consideration  of 
the  alleged  variance  between  the  contract  stated  in  the  claim 
of  lien  and  the  contract,  or  rather  contracts,  shown  by  the 
evidence  to  have  been  actually  made. 

It  is  the  contention  of  the  defendant  Wessling  that  the 
claim  of  lien  is  fatally  at  variance  with  the  evidence  in  this, 
that  the  claim  of  lien  purports  to  be  founded  upon  a  single 
contract  for  the  alteration  of  an  existing  building,  whereas 
the  evidence  shows  that  the  labor  and  materials  for  which  the 
lien  is  claimed  were  actually  supplied  under  several  separate 
and  distinct  contracts.  In  other  words,  it  is  the  contention  of 
the  defendant  Wessling  that  the  claim  of  lien,  to  be  valid, 
should  have  been  framed  upon  the  theory  that  the  work  and 
labor  performed  and  supplied  under  several  distinct  con- 
tracts for  separate  and  distinct  amounts,  and  that  those  con- 
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tracts  and  their  amounts  should  have  been  segregated  and 
separately  stated  in  the  claim  of  lien. 

Section  1187  of  the  Code  of  Civil  Procedure,  as  it  existed 
when  the  claim  of  lien  in  the  case  at  bar  was  filed,  required 
that  a  claim  of  lien  by  an  original  contractor,  to  be  valid, 
should  contain  (1)  a  statement  of  his  demand,  less  all  just 
credits  and  setoffs;  (2)  the  name  of  the  owner  or  reputed 
owner,  if  known;  (3)  the  name  of  the  person  by  whom  he 
was  employed  or  to  whom  he  furnished  the  materials;  (4)  a 
statement  of  the  terms,  time  given  and  conditions  of  his  con- 
tract; and  (5)  a  description  of  the  property  to  be  charged 
with  the  lien  sufficient  for  identification. 

The  requirement  of  the  statute  that  the  claim  of  lien  shall 
state  the  ''conditions''  of  the  contract  does  not  mean  that 
the  fact  that  the  work  was  performed  under  several  contracts 
is  a  circumstance  which  must  be  stated  as  a  ** condition"  of 
the  contract.  The  ** conditions"  of  a  contract  which  the  stat- 
ute contemplates  and  requires  to  be  stated  are  those  provisions 
which  enter  into  and  form  a  part  of  the  contract  and  are 
essential  to  make  it  a  binding  contract. 

The  creation  of  a  mechanic's  lien  is  statutory,  and  in  order 
to  constitute  a  valid  lien,  it  is  necessary  only  to  do  the 
things  which  the  statute  directs  shall  be  done,  and,  in  our 
opinion,  the  claim  of  lien,  in  all  of  its  essential  particulars, 
conforms  to  every  requirement  of  the  statute.  It  contains 
a  description  of  the  property  to  be  charged  by  the  lien;  a 
statement  of  the  demand  upon  which  the  lien  is  founded,  less 
credits  and  offsets;  the  name  of  the  reputed  owner;  the  name 
of  the  person  by  whom  the  contractor  was  employed,  and  to 
whom  the  labor  and  materials  were  furnished,  and,  finally, 
it  states  ''the  terms,  time  given  and  conditions  of  the  con- 
tract." 

This  is  all  that  the  statute  requires,  and  therefore  we  think 
it  was  not  necessary  to  the  validity  of  the  claim  of  lien  that 
it  should  set  forth  that  the  demand  was  based  upon  more  than 
one  contract  and  then  segregate  and  separately  state  the 
amount  of  each,  even  though  the  evidence  adduced  in  support 
of  the  lien  shows  that  the  work  and  labor  for  which  the  lien 
is  claimed  was  performed  upon  separate  and  distinct  struc- 
tures  under   separate    and    distinct   contracts.     {Kritzer  v. 
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Tracy  Engineering  Co.,  16  Cal.  App.  287,  [116  Pac  700] ; 
Boisot  on  Mechanics'  Liens,  sec.  408.) 

The  fact  that  the  evidence  disclosed  that  the  shed  was  con- 
structed for  the  agreed  price  of  $232,  while  the  daim  of  lien 
stated  that  all  of  the  work  performed  and  materials  supplied 
were  to  be  paid  for  on  the  basis  of  their  reasonable  value  did 
not,  under  all  of  the  evidence,  constitute  a  fatal  or  any 
variance.  The  action  was  brought  to  enforce  a  lien  for  the 
reasonable  value  of  the  entire  work  and  materials,  and  as 
there  was  evidence  to  the  effect  that  the  prices  charged  for 
each  piece  of  work,  including  the  construction  of  the  shed, 
were  **the  prevailing  market  prices  at  the  time  for  labor 
and  materials,"  it  results  that  the  claim  of  lien  was  substan- 
tially true  and  not  at  variance  with  the  evidence.  {Star  MiU 
dk  L.  Co.  V.  Porter,  4  Cal.  App.  470,  [88  Pac.  497] ;  Lucas 
V.  Rea,  10  Cal.  App.  641,  [102  Pac.  822].) 

It  may  be  conceded  that  there  is  a  variance  between  the 
pleadings  and  the  proof  to  the  extent  that  the  complaint  ap- 
parently proceeds  upon  the  theory  that  the  claim  of  lien  was 
founded  upon  a  single  contract,  while  the  evidence  showed 
that  in  fact  the  lien  was  founded  upon  several  separate  con- 
tracts. A  variance  between  the  pleadings  and  the  proof,  how- 
ever, is  not  governed  by  the  same  strict  rules  which  apply  to 
a  variance  between  the  claim  of  lien  and  the  proof.  The 
claim  of  lien  must  contain  a  true  statement  of  the  facts  re- 
quired by  the  statute  and  unless  so  stated  the  variance  is 
fatal;  but  a  variance  between  the  pleading  and  proof  is  not 
material  unless  the  adverse  party  has  been  thereby  misled  to 
his  prejudice.  (Santa  Monica  etc.  v.  Hege,  119  Cal.  376,  [51 
Pac.  555] ;  Star  Mill  &  L.  Co.  v.  Porter,  4  Cal.  App.  470,  [88 
Pac.  497] ;  Code  Civ.  Proc,  sec.  469.) 

No  good  reason  has  been  advanced  for  the  claim  that  the 
defendant  was  prejudiced  by  the  variance  between  the  plead- 
ings and  the  proof  in  the  present  case.  The  defendant  was 
not  thereby  prevented  from  setting  up  and  availing  herself 
of  any  defense  which  she  may  have  had  to  the  action.  The 
action  was  for  the  reasonable  value  of  the  labor  and  materials 
supplied  under  the  contract  as  pleaded,  and  inasmuch  as  the 
Several  contracts  shown  in  evidence  were  identical  in  sub- 
stance and  effect  with  'Hhe  terms,  time  given  and  conditions" 
of  the  pleaded  contract,  we  are  unable  to  perceive  how  the 
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defendant  could  have  been  misled  to  her  prejudice  by  the 
variance.  {Ehlers  v.  Wannack  Bros.,  118  Cal.  310,  314,  [60 
Pac.  433] ;  Hartley  v.  Murtha,  5  App.  Div.  408,  [39  N.  Y, 
Supp.  212] ;  Biggins  v.  Newtown  etc.  B.  R.  Co.,  66  N.  T.  604; 
Farron  v.  Sherwood,  17  N.  T.  227 ;  Castagnino  v.  Balletta,  82 
Cal.  250-259,  [23  Pac.  127].) 

The  order  appealed  from  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Hall,  J.,  and  Kerrigan,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  7,  1912. 


[Civ.  No.  ©95.    Tint  Appellate  District.--jTily  12,  1M2.] 

THE  PEOPLE,  by  U.  S.  WEBB,  Attorney  General,  Plain- 
tiff, V.  CALIFORNIA  SAFE  DEPOSIT  AND  TRUST 
COMPANY,  a  Corporation,  et  al..  Defendants.  0.  M. 
GOLDARACENA,  Intervenor,  Appellant,  v.  EDWARD 
J.  LE  BRETON,  Receiver,  etc..  Respondent. 

Ck)BP0RATi0NS — Subscription  to  Stock  Pbocured  bt  Fraud — Bksgis- 
sioN  UPON  Discovery  or  Insolvency  —  Demurrer  to  Complaint 
Improperly  Sustained. — In  an  action  to  rescind  a  subscription  to 
the  stock  of  a  banking  corporation  procured  by  its  fraud  in  stating 
that  the  bank  was  in  a  flourishing  condition,  where  the  complaint 
alleges  that  the  contrary  was  not  discovered  until  after  its  adjudica- 
tion in  insolvency,  and  that,  upon  such  discovery,  notice  of  rescis- 
sion was  given  to  the  receiver  of  the  insolvent  bank,  in  whose  hands 
the  money  paid  for  such  stock  could  be  readily  traced,  which  was 
given  twenty-three  days  after  such  adjudication,  and  it  appears  that 
the  action  was  commenced  within  two  months  thereafter,  it  states  a 
cause  of  action,  and  a  demurrer  to  the  complaint  was  improperlj 
sustained. 

Id. — Rule  as  to  Right  op  Rescission  por  Fraud  After  Insolvbnct.— » 
It  is  a  rule  sustained  by  authority  that  a  subscription  to  stock  in- 
duced by  fraud  may  be  rescinded  after,  as  well  as  before,  the  cor- 
poration ceased  to  be  a  going  concern,  where  no  considerable  time 
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has  elapsed  since  the  subscription,  and  no  want  of  diligence  appears 
in  the  discoverj  of  the  fraud,  and  the  existence  of  the  fraud  is  clear. 

Id. — Admission  of  Pleadings— Fraud  on  Creditors  op  Bank  not  In- 
voLysD  — Proceeds  of  Fraudulent  Sale  not  Property  of  Bank. — 
As  it  is  admitted  by  the  demurrer  to  the  complaint  that  the  bank 
stock  subscribed  was  the  property  of  the  bank,  and  that  the  pro- 
ceeds of  the  sale  alleged  to  have  been  fraudulent  were  turned  over  to 
the  bank  and  may  be  identified,  it  cannot  be  held  that  the  creditors 
of  the  bank  have  any  such  an  interest  as  would  prevent  restitution 
thereof  from  the  receiver.  Though  the  receiver  represents  the  rights 
of  the  creditors  of  the  bank  in  its  property,  he  does  not  represent, 
and  cannot  retain,  the  proceeds  of  a  fraudulent  sale  which  do  not 
belong  to  the  bank,  and  which  may  be  recovered  by  the  plaintiff 
rescinding  such  sale  as  fraudulent. 

Id. — Question  of  Laches  —  Pleading  —  Proof. — Where  laches  appears 
in  pleading  or  in  proof,  it  is  a  bar  to  equitable  relief;  but  where, 
as  here,  it  is  alleged  that  the  insolvency  of  the  bank  was  not  known 
to  the  plaintiff  appealing  until  after  the  bank  hSd  closed  its  doors, 
and  that  its  officers  had  repeatedly,  and  up  to  that  time,  represented 
the  flourishing  condition  of  the  bank,  it  cannot  be  said  that  the  in- 
tervening time  between  the  purchase  of  the  stock  and  the  insolvency 
of  the  bank  is  in  itself  such  a  period  as  would  constitute  laches. 
If  any  facts  exist  showing  it,  they  should  be  presented  by  answer 
and  proof.  It  is  held  that  the  complaint  does  not  state  such  facts 
as  would  bar  the  right  of  rescission,  nor  do  the  facts  alleged  show 
that  he  has  been  guilty  of  laches. 

lb. — ^Rescission  fob  Fraud — Diligence  in  Discovery — Pleading — Ex- 
cuse FOB  Delay  Shown — Opinion  of  Supreme  Court  on  Denying 
BxHEABiNG. — It  is  held  by  the  supreme  court,  in  denying  a  rehear- 
ing after  decision  of  this  case  in  the  district  court  of  appeal,  that 
while  this  court  is  in  doubt  concerning  that  part  of  the  opinion 
which  seems  to  imply  that  in  an  action  for  rescission  it  is  unneces- 
sary for  the  complaint  to  state  facts  showing  reasonable  diligence 
to  discover  the  facts  constituting  the  fraud,  on  account  of  which  the 
rescission  is  asked,  still  the  facts  alleged  in  the  petition  of  appel- 
lant for  intervention  in  this  case  are  sufficient  to  excuse  him 
for  the  delay  in  making  such  discovery. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Comity  of  San  Francisco.    J.  M.  Seawell,  Judge 

The  facts  are  stated  in  the  opinion  of  the  court 

William  M.  Cannon,  for  Appellant. 

J.  y,  De  Laveaga,  and  E.  De  Los  Magee,  for  Respondent 
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KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  on 
demurrer  denying  appellant's  petition  of  intervention,  by 
which  he  sought  to  have  the  receiver  in  the  above-entitled 
action  decreed  to  hold  the  sum  of  $12,000  in  trust  for  him, 
and  that  the  receiver  be  required  to  pay  him  that  amount. 

The  petition  sets  forth  the  fact  of  the  insolvency  of  the 
California  Safe  Deposit  and  Trust  Company,  the  appointment 
of  E.  J.  Le  Breton  as  receiver,  and  his  possession  of  its  assets, 
and  as  a  cause  of  action  recites  that  petitioner,  on  the  twen- 
tieth day  of  September,  1906,  was  asked,  through  the  oflScers 
and  agents  of  the  California  Safe  Deposit  and  Trust  Com- 
pany, to  purchase  from  said  corporation  100  shares  of  its 
capital  stock,  and  that  said  agents  and  officers  then  and  there 
made  statements  to  the  petitioner  concerning  such  stock,  which 
statements  and  representations  were  knowingly  false  and  un- 
true and  were  made  for  the  purpose  and  with  the  intent  of 
deceiving,  defrauding  and  tricking  the  petitioner  into  sub- 
scribing for  and  purchasing  the  said  capital  stock,  and  the 
petitioner  relying  upon  the  said  statements  and  representa- 
tions, and  believing  the  same  to  be  true,  was  thereby  induced 
to  and  did  purchase  the  said  100  shares  of  said  capital  stock, 
and  paid  therefor  the  sum  of  $12,000,  in  full  reliance  upon  said 
statements  and  representations;  that  at  said  time  the  bank 
was  insolvent. 

The  petition  further  sets  forth  that  petitioner  did  not  know 
at  the  time  of  said  purchase  that  the  said  bank  was  insolvent 
or  that  said  statements  and  representations  were  untrue,  and 
did  not  learn  of  the  insolvent  condition  of  said  bank  nor  of 
the  falsity  of  said  statements  and  representations  until  said 
bank  was  adjudged  to  be  insolvent  on  or  about  the  fourteenth 
day  of  January,  1908,  and  then  alleges  that  petitioner  was 
unable  to  ascertain  such  condition  at  an  earlier  date. 

The  petition  also  recites  a  rescission  of  the  fraudulent  trans- 
action on  the  fifth  day  of  February,  1908,  the  deposit  of  the 
purchase  price  of  $12,000  in  the  vaults  of  said  defendant 
corporation,  and  that  that  sum  was  in  the  possession  and 
under  the  control  of  the  defendant  and  in  its  vaults  continu- 
ously from  the  time  of  such  payment  until  the  assets  of  said 
corporation  were  taken  charge  of  by  its  receiver  under  legal 
proceedings,  and  that  the  same  can  be  traced  and  identified 
Aft  the  identical  money  of  the  petitioner. 
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The  demurrer  of  the  receiver  to  the  petition  was  sustained, 
the  petition  denied  and  dismissed,  and  from  the  judgment  en- 
tered in  pursuance  of  said  order  this  appeal  is  prosecuted. 

The  proceeding,  therefore,  is  in  the  usual  form  of  a  com- 
plaint predicated  upon  a  rescission  of  a  contract  upon  the 
ground  of  fraud. 

As  hereinbefore  stated,  notice  of  rescission  was  given  on 
the  fifth  day  of  February,  1908,  and  this  action  was  com- 
menced in  April,  1908.  It  will  thus  be  seen  that  the  rescis- 
sion was  made  and  the  action  commenced  subsequent  to  the 
adjudication  of  insolvency  of  the  bank,  which  was  on  or  about 
the  fourteenth  day  of  January,  1908. 

The  questions  presented  to  us  for  determination  by  this 
appeal  are: 

First,  where  there  has  been  a  fraudulent  sale  of  stock  by  a 
corporation,  may  the  subscriber  have  a  rescission  after  the 
insolvency  of  the  corporation! 

And  second.  Was  the  petitioner  guilty  of  laches  in  giving 
his  notice  of  rescission  and  in  the  bringing  of  this  action  f 

In  England,  the  principle  has  become  well  established  that 
after  the  statutory  proceedings  for  the  winding  up  of  a  cor- 
poration have  been  commenced,  a  subscriber  cannot  rescind 
his  subscription  on  account  of  fraud.  He  is  too  late.  It 
matters  not  that  he  did  not  discover  the  fraud  until  after 
the  proceedings  for  the  winding  up  of  the  corporation  had 
been  commenced.  The  right  of  the  corporate  creditors  pre- 
vails then  over  the  equities  of  the  subscriber.  (Cook  on  Cor- 
porations, sec.  162.) 

In  this  country  this  absolute  rule  does  not  obtain,  and 
indeed  there  does  not  appear  to  be  any  fixed  rule  for  claiming 
a  rescission  under  this  condition.  While  relief  has  been  de- 
nied by  the  United  States  supreme  court  after  proceedings  in 
insolvency,  the  denial  is  not  based  upon  the  sole  ground  of 
the  insolvency  of  the  corporation.  In  one  of  the  earlier  cases 
on  this  subject  the  right  to  a  rescission  was  denied  upon  the 
ground  that  the  shareholder  had  been  delinquent  and  had 
slept  on  his  rights.  {Upton  v.  TriUlcock,  91  U.  S.  45,  55, 
[23L.  Ed.  203].) 

Some  of  the  American  text-writers  have  declared  that  cor- 
porate insolvency,  as  a  rule,  is  a  bar  to  such  rescission.     (Cook 

19  0»1.  App.>-2T 


Digitized  by 


Google 


418        People  v.  Caupornia  etc.  Trust  Co.     [19  Cal.  App. 

on  Corporations,  sec.  164;  10  Cyc.  441.)  A  dose  examination 
of  the  cases,  however,  upon  which  this  statement  of  this  prin- 
ciple is  based  show  that  the  cases  cited  support  no  such 
proposition,  and  even  those  authors  modify  their  declaration 
that  subsequent  insolvency  is  a  bar  to  rescission,  by  the  state- 
ment that  there  are  strong  American  cases  to  the  effect  that 
the  insolvency  of  a  corporation  and  the  appointment  of  a 
receiver  do  not  always  ipso  facto  bar  the  right  of  a  subscriber 
to  rescind  his  subscription  on  the  ground  of  fraudulent  mis- 
representation. (Cook  on  Corporations,  sees.  164,  167,  170; 
10  Cyc.  441  et  seq.) 

While  it  may  be  admitted  that  there  is  some  conflict  of 
authority  on  this  subject,  the  majority  and  best  considered 
cases,  where  the  right  to  rescind  ia  denied,  are  not  based  upon 
the  mere  fact  of  the  insolvency  of  the  corporation,  but  for 
the  reason  that  the  subscriber  has  participated  in  the  man- 
agement of  the  insolvent  corporation  or  for  some  other  par- 
ticular cause  such  as  would  create  an  estoppel,  or  some  other 
doctrine  analogous  to  the  equitable  doctrine  of  laches.  (See 
2  Thompson  on  Corporations,  sees.  1447-1456.) 

It  would  be  a  matter  of  supererogation  to  review  all  the 
authorities,  but  a  brief  review  of  the  leading  cases  on  the  sub- 
ject, considering  the  statements  of  some  of  the  text-writers, 
will  not  be  amiss. 

That  it  has  become  the  settled  rule  in  England  since  the 
decision  of  Oakes  v.  Turguaiid,  L.  B.  2  H.  L.  325,  344,  that  a 
suit  to  rescind  a  stock  subscription  on  the  ground  of  fraud 
cannot  be  maintained  by  a  stockholder,  no  matter  what  dili- 
gence he  may  have  shown  after  proceedings  have  been  taken 
to  liquidate  the  affairs  of  a  corporation,  as  has  been  hereto- 
fore stated,  cannot  be  denied.  (Thompson  on  Corporations, 
sees.  1439-1441.)  Some  of  the  American  cases  seem  to  fol- 
low the  English  rule,  and  an  attempt  to  harmonize  them  when 
all  the  expressions  are  considered  is  attended  with  some  con- 
fusion. 

The  action  has  arisen  under  different  conditions,  as  where 
a  subscriber  has  paid  for  his  stock  and  repudiates  the  con- 
tract on  the  ground  of  fraud  and  sues  to  recover  the  price; 
again,  where  the  subscriber  is  sued  for  the  unpaid  subscrip- 
tion and  defends  on  the  ground  of  fraud.  Some  of  the  courts 
have  attempted  to  distinguish  these  cases  on  the  ground  that 
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different  rights  arose  and  that  different  principles  were  pre- 
sented. The  question  was  fully  considered  in  Newton  Nat. 
Bank  v.  Newbegin,  74  Fed.  135,  [33  L.  R.  A.  727,  20  C.  C. 
A.  339],  where  the  leading  cases  dealing  with  this  subject 
are  reviewed,  and  a  conclusion  reached  that  where  a  consid- 
erable time  has  not  elapsed  and  there  is  no  want  of  diligence 
in  discovering  the  fraud,  and  proof  of  the  alleged  fraud  is 
clear,  that  the  stockholder  should  be  permitted  to  rescind  his 
subscription  as  well  after  as  before  the  company  ceases  to  be 
a  going  concern.  (See,  also,  dissenting  opinion  in  Scott  v. 
Latimer,  89  Fed.  859,  [33  C.  C.  A.  1].) 

In  Wallace  v.  Bacon,  86  Fed.  553,  where  the  right  to  a 
rescission  was  denied  for  the  want  of  diligence,  it  is  distinctly 
held  that  a  subscription  to  stock  induced  by  fraud  may  be 
rescinded  after  as  well  as  before  the  corporation  ceased  to 
be  a  goi'ng  concern,  where  no  considerable  time  has  elapsed 
since  the  subscription  and  the  subscriber  has  been  diligent 
in  discovering  the  fraud  and  in  taking  steps  to  rescind.  And 
in  this  case,  which  was  decided  in  the  circuit  court  of  the 
southern  district  of  California,  Ross,  J.,  delivering  the  opin- 
ion, adopted  the  views  expressed  in  Newton  Nat.  Bank  v. 
Newbegm,  74  Fed.  135,  [33  L.  R.  A.  727,  20  C.  C.  A.  339], 
on  the  right  to  a  rescission. 

In  the  case  of  Upton  v.  Englehart,  3  Dill.  496,  [Fed.  Cas. 
No.  16,800],  Judge  Dillon  concludes  his  decision  on  the  sub- 
ject as  follows:  "I  am  inclined  to  the  opinion  that  if  a  com- 
pany has  virtually  misrepresented  or  concealed  material  facts, 
and  thus  drawn  an  innocent  person  into  the  purchase  of  stock, 
he  at  the  time  being  guilty  of  no  want  of  reasonable  caution 
and  judgment,  and  after  being  guilty  of  no  laches  in  discov- 
ering the  fraud,  he  thereupon,  without  delay,  notifies  the  com- 
pany that  he  repudiates  the  contract,  and  offers  to  rescind  the 
purchase,  these  facts  concurring,  I  am  inclined  to  the  opinion 
that  the  bankruptcy  of  the  company  subsequently  happening 
will  not  enable  the  assignee  to  insist  that  the  purchase  of  the 
Rtock  is  binding  upon  him."  And  Judge  Thompson,  in  his 
work  on  Corporations,  commenting  upon  this  decision  declares 
that  the  tendency  of  American  decisions  support  this  view. 
(2  Thompson  on  Corporations,  sec.  1449.) 

In  Merrill  v.  Florida  Land  &  Improvement  Co.,  60  Fed. 
Ifi,  [8  C.  C.  A.  444] ,  and  in  Florida  Land  dk  Improvement  Co. 
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V.  Merrm,  52  Fed.  77,  [2  C.  C.  A.  629],  it  is  held  that  the 
receipt  by  a  bank  of  the  proceeds  of  a  fraudulent  sale  of 
stock  belonging  to  it  and  the  subsequent  appointment  of  a 
receiver  give  its  creditors  no  such  right  in  the  proceeds  as  will 
prevent  the  purchaser  from  rescinding  the  sale  and  requiring 
restitution.  In  this  case  it  is  further  said  that  where  it  is 
admitted  that  the  bank's  stock  when  fraudulently  sold  was 
the  property  of  the  bank,  and  the  proceeds  were  turned  over 
to  the  bank,  that  it  cannot  be  said  that  any  creditor  of  the 
bank  can  have  such  an  interest  as  would  prevent  restitution ; 
that  the  receiver  representing  the  creditors  has  only  the  rights 
of  property  possessed  by  the  bank  and  to  allow  the  receiver, 
on  the  theory  that  there  may  be  some  bona  fide  creditor  of 
the  bank,  to  retain  the  proceeds  of  the  fraudulent  sale  would 
be  to  give  the  creditors  of  the  bank  the  fruits  of  a  gross  fraud 
which,  by  taking  and  holding,  would  make  them  particeps 
criminis. 

In  the  case  before  us  it  is  claimed  by  respondent  that  by  the 
declaration  of  insolvency  of  the  bank  and  the  appointment 
of  the  receiver,  the  rights  of  innocent  third  parties,  to  wit,  the 
creditors  of  the  bank,  have  intervened,  and  that  as  the  re- 
ceiver represents  the  creditors  of  the  bank  as  well  as  the  bank, 
that  such  creditors  are  prior  in  equity  to  appellant. 

As  it  is  admitted  by  the  pleadings  that  the  bank  stock  was 
the  property  of  the  bank,  and  that  the  proceeds  of  the  sale 
which  it  is  claimed  was  fraudulent  were  turned  over  to  the 
bank,  it  cannot  be  said  that  the  creditors  have  such  an  interest 
as  would  prevent  restitution. 

The  rule  might  be  otherwise  if  it  appeared  that  a  cred- 
itor had  given  credit  to  the  bank  on  the  faith  of  the  sale  of 
this  particular  stock,  but  his  right  would  be  a  personal  one, 
and  would  not  inure  to  the  benefit  of  all  the  creditors  gen- 
erally even  if  it  did  exist.  The  receiver,  representing  the 
creditors,  has  only  the  rights  of  property  possessed  by  the 
bank.  {MerriU  v.  Florida  Land  &  Improvement  Co,,  60  Fed. 
18,  [8C.  C.  A.444].) 

As  in  the  case  last  cited,  it  is  said  that  it  must  be  remem- 
bered that  this  is  a  case  where  the  bank,  as  a  creditor,  holds 
the  proceeds  of  the  fraudulent  sale.  In  other  words,  the  re- 
ceiver of  the  bank  holds  property  that  does  not  belong  to  the 
bank,  to  which  neither  he,  as  receiver,  nor  the  creditors  of  the 
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bank  are  entitled  in  equity  or  good  conscience,  assuming  that 
the  matters  averred  are  truly  stated. 

As  before  stated,  the  authorities  on  this  subject  are  numer- 
ous and  are  extessively  discussed  in  the  case  here  cited  and 
further  comment  upon  them  would  answer  no  useful  purpose. 
We  feel  that  the  leading  authorities  support  the  proposition 
that  the  mere  insolvency  of  the  corporation  and  the  appoint- 
ment of  the  receiver  do  not  in  themselves  bar  the  appellant's 
right  to  a  rescission  of  his  contract,  considering  that  the  bank 
was  the  real  owner  and  vendor  of  the  stock  and  that  appel- 
lant was  defrauded,  which  the  complaint  charges  and  the  de- 
murrer admits,  and  this  being  so,  petitioner  is  entitled  to 
have  a  complete  rescission  of  the  fraudulent  action  complained 
of,  provided  he  has  not  been  guilty  of  laches. 

And  this  brings  us  to  the  second  question.  Where  a  sub- 
scriber of  stock,  who  is  induced  to  subscribe  by  fraud,  neg- 
lects for  an  unreasonable  time  after  the  discovery  of  the 
fraud  to  have  his  subscription  canceled,  and  in  the  meantime 
the  interests  of  third  persons  become  involved  and  would  be 
injured  by  the  cancellation  of  such  subscription,  the  sub- 
scriber's laches  is  a  bar  to  relief,  and  a  court  of  equity  will 
refuse  to  set  aside  such  a  subscription.  (Cook  on  Corpora- 
tions, sec.  161.) 

Section  1691  of  our  Civil  Code  provides  that  one  desiring 
the  rescission  of  a  contract  can  only  accomplish  same  by  re- 
scinding promptly  and  restoring  to  the  other  party  every- 
thing of  value  that  he  has  received. 

As  to  whether  or  not  the  party  seeking  a  rescission  has  acted 
promptly  is  a  matter  of  fact  to  be  determined  by  the  proof, 
unless  the  pleadings  on  their  face  show  such  facts  that  in 
themselves  constitute  laches.  Here  it  is  alleged,  among  other 
things,  that  the  insolvency  of  the  bank  was  not  known  to  the 
appellant  until  the  closing  of  its  doors,  and  that  its  officers 
had  repeatedly,  and  up  to  that  time,  made  to  appellant  repre- 
sentations of  the  flourishing  condition  of  the  bank.  It  can- 
not be  said  that  the  intervening  time  between  the  purchase 
of  the  stock  and  the  insolvency  of  the  bank  is  in  itself  such  a 
period  as  will  constitute  laches.  This  is  a  matter  which 
can  only  be  determined  by  proof.  There  is  nothing  in  the 
recitals  of  the  complaint  showing  knowledge  on  the  part  of 
the  appellant  of  the  condition  of  the  bank,  nor  is  there  any 
fact  from  which  knowledge  could  be  charged.    If  any  such 
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facts  exist,  they  should  be  set  up  by  answer.  No  such  rule 
can  be  laid  down  declaring  within  what  time  a  rescission  must 
be  made,  and  the  decision  of  each  case  must  necessarily  depend 
upon  the  facts  presented. 

The  date  from  which  laches  begin  to  run  is  the  time  when 
the  subscriber  is  first  chargeable  with  notice  that  a  fraud  has 
been  perpetrated  upon  him.  (1  Cook  on  Corporations,  sees. 
162-164.) 

In  Newton  Nat.  Bank  v.  Newbegin,  74  Fed.  135,  [33  L.  B. 
A.  727,  20  C.  C.  A.  339],  where  the  subscriber  purchased  his 
stock  in  May,  1890,  and  the  bank  failed  in  November,  and  the 
subscriber  rescinded,  and  in  May,  1891,  he  filed  a  bill  for  that 
purpose  and  then  withdrew  his  suit  on  the  proposed  reor- 
ganization, and  then  in  November,  1891,  started  the  suit  again, 
the  court  held  that  under  those  circumstances  the  suit  might 
succeed,  the  subscriber  not  having  taken  any  part  in  the  man- 
agement. Other  cases  of  like  import  will  be  found  in  Cook 
on  Corporations,  sections  162-164. 

It  is  clear  that  the  complaint  in  itself  does  not  present  such 
facts  as  would  bar  appellant  of  his  right  of  rescission,  nor  do 
the  facts  as  alleged  show  that  he  has  been  guilty  of  laches. 

The  order  sustaining  the  demurrer  is  reversed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  10,  1912,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  petition  of  the  receiver  for  a  transfci 
of  this  cause  from  the  district  court  of  appeal  to  the  supreme 
court  is  denied.  We  are  in  doubt  concerning  the  part  of  the 
opinion  of  the  district  court  which  seems  to  imply  that  in  an 
action  for  rescission  it  is  unnecessary  for  the  complaint  to 
state  facts  showing  reasonable  diligence  to  discover  the  facts 
constituting  the  fraud  on  account  of  which  the  rescission  is 
asked.  But  whether  this  is  correct  or  not,  as  a  rule  of  plead- 
ing, is  immaterial  to  the  decision,  because  in  this  case  the  facts 
alleged  by  the  petitioner  in  his  petition  for  intervention,  but 
not  fully  stated  in  the  opinion  of  the  district  court,  are  suffi- 
cient to  excuse  him  for  the  delay  in  making  such  discovery. 
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[Civ.  No.  985.    First  Appellate  District.— July  12,  1912.] 

h.  SCATENA  &  CO.,  a  Corporation,  Appellant,  v.  P.  J. 
VAN  LOBEN  SELS,  Respondent. 

Corporations — Action  on  Contracjt— Counterclaim  fob  Berates  on 
Produce  Shipped  on  Commission — Authority  of  Managing  Agent 
^Estoppel. — In  an  action  by  a  corporation  upon  defendant's  note 
and  for  goods  sold,  in  which  defendant  counterclaimed  under  a  eon- 
tract  for  annual  rebates  of  half  of  the  commissions  for  produce 
shipped  by  defendant  to  plaintiff  for  three  years,  under  a  contract 
with  its  managing  agent,  whose  authority  the  corporation  denied, 
but  the  evidence  sustains  the  finding  that  such  contract  was  within 
the  scope  of  the  agent's  authority  to  agree  upon  its  terms,  and 
where  it  appears  that  such  rebates  had  been  so  contracted  for  and 
paid,  without  objection,  for  four  previous  years,  it  is  held  that  the 
corporation,  having  received  the  benefit  of  the  contract  sued  upon,  if 
estopped  to  deny  its  agent's  authority  to  make  it. 

Id.— Practical  Construction  of  Contract  —  Amount  of  Produce 
Shipped — Support  of  Finding. — ^Where,  in  practice,  the  rebates  of 
one-half  the  commissions  on  produce  shipped  by  defendant  to  plain- 
tiff were  paid  at  the  end  of  each  year,  without  question  as  to 
whether  more  or  all  of  defendant's  produce  had  been  consigned  to 
plaintiff,  and  there  was  no  reference  in  the  contract  sued  upon  as 
to  the  quantity  of  the  produce  that  should  be  shipped,  it  is  held 
that  it  was  not  a  condition  precedent  to  the  payment  of  the  rebates 
that  the  defendant  should  consign  all  or  any  particular  portion  of 
iuch  produce  to  the  plaintiff,  and  that  the  finding  of  the  court  as 
to  the  meaning  of  the  contract  in  accordance  with  such  practical 
construction  is  fairly  supported  by  evidence,  and  cannot  be  disturbed 
upon  appeal. 

lb.— Counterclaim  for  Rebates  Limited  to  End  of  Year  Before  Suit 
— End  Pending  Suit — Modification  of  Judgment. — Only  such  re- 
bates on  commissions  for  produce  are  the  proper  subject  of  a  coun- 
terclaim as  were  due  at  the  end  of  any  year  which  expired  before 
the  commencement  of  the  action;  but  where  the  answer  shows  a 
continuous  contract  for  rebates  at  the  end  of  each  year,  and  the  end 
of  the  last  year  expired  pending  suit  before  judgment,  and  the 
proper  amount  of  such  rebates  is  shown  and  found  by  the  court, 
the  judgment  should  be  modified  by  adding  such  amount  to  the 
judgment  as  of  the  date  of  its  entry. 

Id.— Bbpucation  to  Counterclaim  not  Bequired — Evidence — Finding. 
Under  our  practice,  no  replication  is  required  to  raise  an  issue  upon 
the  matter  of  a  counterclaim.  Its  allegations  are  deemed  denied; 
but  plaintiff,  besidee  introducing  evidence  in  denial  thereof,  may  also 
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prove  anj  affirmative  matter  as  a  defense  to  the  counterelaim,  with- 
out pleading  it.  But  in  order  to  require  a  finding  upon  anj  affirma- 
tive matter  urged  to  a  counterclaim,  it  must  constitute  a  defense 
thereto,  and  be  supported  by  some  evidence.  It  is  held  that  letters 
written  bj  defendant  to  plaintiff  after  the  rebates  were  earned 
showed  no  defense  thereto,  and  required  no  special  finding. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  Wm. 
S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Fred  L.  Dreher,  for  Appellant. 

McEee  &  Tasheira,  for  Respondent. 

HALL,  J. — This  is  an  appeal  by  plaintiff  from  an  order 
denying  its  motion  for  a  new  trial  and  from  such  portion  of 
the  judgment  as  allows  the  counterclaim  of  defendant. 

Plaintiff  filed  its  complaint  against  defendant  upon  two 
causes  of  action,  one  upon  a  promissory  note  for  $1,000,  in- 
terest and  attorneys'  fees,  and  the  other  for  $542.09  for  goods 
sold  and  delivered. 

Defendant,  by  way  of  counterclaim,  set  up  a  claim  to  re- 
cover of  plaintiff  one-half  of  certain  commissions  charged  and 
retained  by  plaintiff  for  the  selling  of  certain  farm  produce 
consigned  to  plaintiff  by  defendant  during  the  years  1906, 
1907  and  1908,  under  an  agreement,  as  it  is  alleged,  whereby 
plaintiff  promised  to  repay  to  defendant  at  the  end  of  each 
year  one-half  the  commissions  charged  by  it  for  the  selling 
of  such  produce  as  should  be  consigned  to  it  for  sale  by  de- 
fendant during  the  year. 

The  court  found  in  favor  of  defendant  upon  his  coanter- 
claim  and  allowed  the  amount  thereof  as  a  credit  or  offset 
against  the  claim  of  plaintiff  against  the  defendant.  It  is 
this  action  of  the  court  that  is  complained  of  in  this  appeal. 

1.  The  first  ground  urged  for  a  reversal  is  that  the  evi- 
dence does  not  show  that  the  agreement  for  a  rebate  of  com- 
mission was  the  contract  of  plaintiff. 

Whatever  agreement  defendant  had  with  plaintiff  for  the 
allowance  of  a  rebate  on  commission  was  made  by  him  with  L. 
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Scatena,  the  president,  manager  and  agent  of  plaintiff.  The 
evidence  shows  that  plaintiff  had  an  agreement  with  the  other 
firms  engaged  in  handling  farm  produce  on  commission  that 
all  the  commission  firms  should  charge  a  uniform  rate  of 
commission.  Plaintiff,  in  its  brief,  does  not  challenge  the 
sufficiency  of  the  evidence  to  show  that  L.  Scatena  had  either 
actual  or  ostensible  authority  to  make  contracts  for  the  con- 
signment of  produce  to  plaintiff,  but  claims  that  because  this 
particular  contract  allowed  to  defendant  a  rebate  on  such 
commissions,  such  contract  was  not  within  the  scope  of  the 
agency  of  its  manager,  and  therefore  did  not  bind  the  plain- 
tiff. This  contention,  we  think,  puts  too  narrow  a  limitation 
upon  the  authority  of  the  agent.  He  had  authority  to  con- 
tract for  the  consignment  of  produce  and  necessarily  to  agree 
to  the  terms  upon  which  consignments  would  be  received. 
The  subject  matter  of  the  contract  was  clearly  within  the 
scope  of  his  agency,  and  it  does  not  lie  in  the  mouth  of  the 
plaintiff,  who  has  received  and  accepted  the  benefit  of  such 
contract,  to  say  that  its  general  manager  and  agent  had  no 
authority  to  agree  to  the  terms  of  the  contract.  Besides,  the 
contract  for  a  rebate  was  first  entered  into  in  1902,  or  before 
such  date,  and  it  is  perfectly  established  by  the  evidence  that 
the  agreed  rebates  were  allowed  and  paid  to  defendant  each 
year  thereafter  until  1906. 

The  court  was  justified  in  holding  that  the  contract  proved 
was  the  contract  of  plaintiff. 

2.  It  is  next  urged  that  the  contract  proved  was  to  the 
effect  that  the  rebate  should  be  allowed  only  in  case  defend- 
ant should  consign  all  his  produce  to  plaintiff,  or  at  least 
that  he  should  consign  more  than  he  had  previously  consigned, 
and  that  there  is  no  evidence  that  he  had  complied  with  such 
condition. 

As  before  stated,  the  contract  for  the  allowance  of  a  rebate 
on  commissions  was  first  entered  into  in  1902,  or  before  such 
date.  In  the  conversation  at  that  time  between  Mr.  L.  Sca- 
tena and  defendant,  language  was  used  that  justified  the 
contention  of  plaintiff  that  the  agreement  was  for  a  rebate 
if  defendant  would  consign  all  or  more  of  his  produce  to 
plaintiff.  But  in  practice  the  rebate  was  paid  at  the  end  of 
each  year  thereafter  until  1906,  without  question  as  to  whether 
more  or  all  of  defendant's  produce  had  been  consigned  to 
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plaintiff.  Such  had  been  the  practical  construction  put  upon 
the  agreement  by  the  parties  in  interest.  In  a  general  way 
an  agreement  for  a  rebate  was  entered  into  at  the  beginning 
of  each  year.  The  evidence  particularly  shows  the  entering 
into  the  agreement  at  the  beginning  of  1906.  The  language 
testified  to  is  somewhat  vague,  and  while  it  shows  an  agree- 
ment for  a  rebate  of  one-half  the  commission  to  be  paid  at 
the  end  of  the  year,  there  was  no  reference  to  the  quantity 
of  produce  that  should  be  shipped. 

The  whole  evidence  shows  that  there  was  a  keen  competi- 
tion among  commission  men  to  obtain  consignments ;  that  de- 
fendant was  a  large  grower  of  such  produce,  and  that  plaintiff 
was  anxious  each  year  to  obtain  his  consignments.  The  cir- 
cumstances, as  disclosed  by  the  evidence,  were  such  as  to  jus- 
tify the  court  in  believing  that  when  the  parties  in  1906 
agreed  to  the  payment  of  a  rebate  on  commissions  for  consign- 
ments, they  had  in  mind  the  practice  that  had  been  in  fact 
followed  for  the  preceding  years  rather  than  the  language 
that  had  been  used  when  the  agreement  for  a  rebate  was  first 
made.  The  payment  of  a  rebate  was  agreed  to  by  plaintiff 
as  an  inducement  to  defendant,  a  large  grower  of  produce, 
to  consign  to  plaintiff,  and  it  was  not  a  condition  precedent 
to  the  payment  of  such  rebate  that  defendant  should  consign 
all  or  any  particular  proportion  of  such  produce  to  plaintiff. 
Such,  at  least,  is  the  conclusion  justified  by  the  circumstances 
in  evidence  concerning  the  making  of  the  agreement.  It  is 
the  interpretation  put  upon  the  agreement  by  the  trial  court, 
and  as  it  is  fairly  supported  by  the  evidence,  we  cannot  dis- 
turb either  the  findings  or  the  judgment  for  this  reason. 

3.  It  is  next  urged  that  the  matter  set  forth  in  the  defend- 
ant's answer  does  not  constitute  a  counterclaim  because  it 
was  not  a  ''cause  of  action  arising  upon  a  contract  and  exist- 
ing at  the  time  of  the  commencement  of  the  action.'' 

In  part,  this  contention  must  be  sustained. 

A  defendant,  ''in  an  action  upon  a  contract,"  may  plead, 
by  way  of  counterclaim,  *'any  other  cause  of  action  arising 
also  upon  contract  and  existing  at  the  commencement  of  the 
action.''     (Code  Civ.  Proc,  sees.  437,  438.) 

This  action  was  commenced  on  the  thirteenth  day  of  Au- 
gust, 1908.  The  rebate  for  commissions  on  consignments  for 
the  year  1908  was  not  payable  to  defendant  until  the  end  of 
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■aid  year.  This  appears  both  by  the  allegations  of  defend- 
ant's counterclaim  and  the  findings  of  the  court.  No  cause 
of  action  existed  for  the  recovery  by  defendant  of  any  rebate 
on  commissions  on  consignments  for  the  year  1908  when  the 
action  was  commenced.  The  amount  the  court  found  and 
allowed,  as  a  rebate  on  commissions  for  1908,  is  the  sum  of 
$44.18,  and  the  judgment  should  be  modified  by  adding  such 
amount  to  the  judgment  as  of  the  date  of  the  entry  thereof. 

4.  It  is  next  urged  that  the  court  failed  to  find  upon  a 
material  issue  raised  by  the  evidence  to  the  counterclaim. 
Under  our  practice,  no  replication  is  required  to  an  answer 
or  to  a  counterclaim  set  up  in  the  answer.  Its  allegations 
are  deemed  denied,  and  the  plaintiff  may  not  only  introduce 
evidence  in  denial  of  its  allegations,  but  may  also  prove  af- 
firmative matter  as  a  defense  to  such  counterclaim. 

In  the  case  at  bar  the  court  found  in  favor  of  defendant 
upon  the  allegations  of  his  counterclaim. 

Appellant  claims  that  evidence  was  introduced  tending  to 
show  that  defendant  waived  or  abandoned  his  counterclaim 
before  this  action  was  brought,  and  that  the  failure  of  the 
court  to  find  upon  the  issue  thus  raised  is  an  error  of  law 
requiring  a  reversal  of  the  judgment  and  a  new  trial. 

If  we  concede  for  the  purposes  of  this  decision  that  it  is 
necessary  for  the  court  to  find  upon  an  issue  thus  raised,  we 
still  do  not  think  the  court  erred  in  failing  to  make  the  find- 
ing contended  for.  It  certainly  is  not  required  of  the  court 
to  make  any  finding  upon  any  afSrmative  matter  unless  it  con- 
stitutes a  defense  to  the  counterclaim  and  is  supported  by 
tome  evidence.  In  this  case  the  appellant  points  to  four  cer- 
tain letters  written  by  defendant  to  plaintiff,  which  he  claims 
show  a  waiver  or  abandonment  of  any  claim  for  the  rebate  set 
up  in  the  counterclaim.  These  letters  were  written  after  the 
rebate  had  been  earned  that  we  have  in  this  opinion  allowed. 
When  they  were  written  the  obligation  to  pay  such  rebates 
had  been  fully  incurred.  There  is  nothing  in  them  that  can 
possibly  be  construed  as  amounting  to  a  release  or  discharge 
of  the  obligation  to  pay  such  rebates.  There  is  nothing  in 
them  that  tends  to  show  an  accord  and  satisfaction,  nor  an 
estoppel  against  defendant.  They  are  simply  letters  written 
to  plaintiff  by  defendant  concerning  the  demands  of  plaintiff 
against  defendant,  in  which  no  mention  is  made  of  any  claim 
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of  defendant  against  plaintiff  for  the  rebate  set  ap  in  his 
counterclaim.  They  resulted  in  no  settlement  of  the  matter 
in  controversy  between  plaintiff  and  defendant,  nor  in  any 
action  to  the  prejudice  of  plaintiff.  They  were  admissible 
as  evidentiary  matter  tending  to  show  that  no  contract  for 
rebates  had  ever  existed,  and  as  such  were  doubtless  consid- 
ered by  the  court,  but  they  do  not  tend  to  prove  any  afSrma- 
tive  defense  to  the  counterclaim.  No  finding  was  required 
upon  any  matter  raised  by  the  evidence  presented  by  these 
letters  other  than  such  as  was  made  upon  the  afSrmatiye  is- 
sues presented  by  defendant's  counterclaiuL  Evidence  that 
does  not  tend  to  prove  an  affirmative  defense  to  a  counter- 
claim does  not  call  for  a  special  finding  as  to  the  matter  proved 
by  such  evidence. 

Complaint  is  also  made  by  appellant  as  to  the  admission  of 
certain  evidence  over  appellant's  objection.  The  evidence  ad- 
mitted over  appellant's  objection  was  unimportant,  and  if  the 
court  committed  a  technical  error  in  its  ruling,  it  was  of  too 
trifling  a  character  to  require  a  new  trial. 

The  order  denying  a  new  trial  is  affirmed.  The  judgment 
is  modified  by  substituting  the  sum  of  $1,128.19  for  the  sum 
of  $1,084.01,  thus  increasing  the  amount  awarded  to  plaintiff 
by  the  sum  of  $44.18  as  of  the  date  of  the  entry  of  the  judg- 
ment, and  as  so  modified  the  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[dv.  No.  1001.    First  Appellate  District.— July  18,  1918.1 

FRANK  P.  BACON,  Appellant,  v.  ELLA  ETTA  B.  SOULB 

et  al..  Respondents. 

COBFOBATION — ^DISSOLUTION    AND    DISTRIBUTION    OF    ASSETS — ^FRAUD    BT 

Sisters  upon  Brother — Suiticienct  of  (Complaint. — In  an  aetion 
by  a  brother  for  damages  for  alleged  fraud  of  his  sisters  upon  the 
dissolution  and  distribution  of  the  assets  of  a  corporation  in  which 
they  owned  equal  shares,  and  of  which  the  sisters  had  been  the 
directors,  and  as  such  had  sold  all  of  the  fixtures  of  a  dwelling, 
which  was  selected  by  the  brother  as  his  share  of  the  assets,  upon 
inch  dissolution,  in  the  belief  that  it  still  retained  the  fixtures  as 
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he  liad  last  seen  it,  without  disclosure  bj  Ids  sisters  to  the  eon- 
trary,  where  the  complaint  alleges  aU  of  the  facts,  and  that  he  relied, 
without  examination,  upon  the  integrity  of  his  sisters  and  their  affec- 
tion for  him,  believing  that  they  would  not  defraud  him  or  take 
advantage  of  or  deceive  him,  or  conceal  any  fact  from  him,  in  their 
mutual  dealings,  it  is  held  that,  unless  the  complaint  shows  actual 
fraud,  or  a  confidential  relation  between  the  parties,  in  the  matter 
of  their  controversy,  it  states  no  cause  of  action. 

Id. — ^Natusb  or  Ck)NFiDiNTiAL  BiLATioN.— A  "confidential  relatioB**  is 
ordinarily  synonymous  with  a  "fiduciary  relation,"  and  it  may  in 
law  be  defined  to  be  any  relation  existing  between  parties  to  a 
transaction  wherein  one  of  the  parties  is  in  duty  bound  to  act  with 
the  utmost  good  faith  for  the  benefit  of  the  other  party.  Such  rela- 
tion ordinarily  arises  where  confidence  is  reposed  by  one  person  in 
the  integrity  of  another,  and  in  such  a  relation  the  party  in  whom 
the  confidence  is  reposed,  if  he  voluntarily  accepts,  or  assumes  to 
accept,  the  confidence,  can  take  no  advantage  from  his  acts  relating 
to  the  interest  of  the  other  party  without  the  latter's  knowledge  or 
consent. 

Id. — ^Pbbsumption  or  Existencb  or  Confidential  Bslations — ^Bbotheb 
AND  Sister  not  Included— Question  or  Actual  Existence. — 
Though  there  are  certain  relations  in  which  confidence  is  pre- 
sumed to  exist,  in  each  of  which  the  party  in  whom  the  confidence 
is  reposed  must  stand  unimpeached  of  the  slightest  abuse  of  the 
confidence  reposed,  and  has  the  burden  to  prove  the  contrary, 
yet  no  such  confidential  relation  is  presumed  to  exist  between 
brother  and  sister  because  of  their  blood  relation;  still  that  rela- 
tion may  be  considered  as  a  circumstance  in  determining  whether 
or  not,  in  any  given  case,  a  oonfidential  relation  actually  existed 
between   them. 

Id. — Cause  or  Action  Based  on  Contidential  Belat^on  not  Stated— 

YOLUNTABT  ASSUMPTION  BT  SlSTERS  ESSENTIAL. — A  CaUSC  of  ac- 
tion proceeding  upon  constructive  fraud  arising  out  of  the  con- 
fidential relation  of  the  sisters,  as  defendants,  toward  their  brother, 
as  plaintiff,  is  not  stated,  where  there  is  nothing  in  the  complaint 
to  show  that  the  sisters  voluntarily  assumed  a  relation  of  trust 
and  confidence  toward  their  brother,  as  defined  by  section  2219 
of  the  Civil  Code.  While  plaintiff  alleges  generally  that  he  had 
confidence  in  hia  sisters,  he  shows  by  specific  averments  that  there 
was  no  mutual  affection  or  confidence  between  them. 
Id. — ^Reliance  upon  Partnership  Belations  not  Shown — Nonexist- 
ence or  Partnership. — Though  the  complaint  alleges  that  the 
plaintiff,  in  negotiating  the  settlement  of  the  corporation's  affairs, 
relied  upon  his  "confidence  in  the  defendants  as  partners,"  yet 
auch  allegation  is  without  effect,  where  the  complaint,  as  a  whole, 
dearly  shows  that  the  plaintiff  and  the  defendants  were  not,  and 
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never  had  been,  partners,  in  the  ordinary  sense  of  that  term.  The 
claim  of  the  reliance  of  plaintiff  upon  their  relations  as  partners 
is  based  upon  the  erroneous  assumption  that  because  the  plaintiff 
was  a  stockholder  and  the  defendants  were  stockholders  and  direct- 
ors of  the  same  corporation,  they  were  partners  and  trustees  of 
defendant  upon  the  final  settlement  between  them. 
Id. — Trust  Bxlations  not  Extending  to  Pmvatb  Dealings  Between 
Stockholders  upon  Dissolution. — The  trust  relation  between  the 
directors  and  stockholders,  which  applies  while  the  corporation  is  a 
going  eoncem,  does  not  extend  to  private  dealings  between  them 
upon  dissolution  of  the  corporation  and  distribution  between  the 
respective  stockholders  in  proportion  to  their  respective  shares,  at 
a  private  transaction  between  them  as  individuals,  which  is  purely 
personal  to  each  of  them.  In  that  case  their  respective  duties  and 
obligations  must  be  measured  by  the  rules  relating  to  the  ordinary 
transactions  of  individuals.  In  such  private  dealings  the  fact  that 
the  directors,  as  individuals,  knew  facts  gained  through  their  official 
position,  and  were  silent  concerning  them,  is  not  material. 

Id. — Facts  Constituting  Actual  Fraud  not  Alleged. — The  nearest 
approach  to  a  statement  of  actual  fraud  is  the  allegation  the 
defendants  "at  all  times  fraudulently  concealed  from  the  plaintiff 
the  fact"  that  the  corporation  had  previously  sold  the  fizturee  and 
furnishings  of  the  house  selected  by  the  plaintiff  as  his  share  of 
the  corporation  assets.  This,  however,  was,  at  best,  a  eonclusion 
of  the  pleader,  and  the  facts  constituting  the  actual  fraud  must  bo 
alleged,  but  are  not  averred.  In  the  absence  of  averments  show- 
ing the  facts  and  circumstances  of  the  concealment  alleged  to 
have  been  practiced  upon  the  plaintiff,  the  complaint  ''must  be 
held-  as  destitute  of  allegations  of  fraud  as  if  it  were  entirely 
silent  upon  the  subject" 

Id. — Absence  of  Speclll  Averments  Showing  Fraud. — ^There  are  no 
special  averments  either  that  plaintiff  was  acting  under  mental  dis- 
ability or  that  the  defendants  misrepresented  anything  to  him,  or 
misled  him  to  his  detriment  in  any  particular,  or  in  any  manner 
prevented  him  from  investigating  and  ascertaining  for  himself  the 
true   condition   of   the   property   allotted   to   him. 

Id. — Absence  or  Confidential  Belation — Mere  Silence  not  a  Fraud- 
ulent Concealment. — In  the  absence  of  a  confidential  relation,  the 
defendants  were  under  no  obligation  to  volunteer  information  to 
the  plaintiff,  which  was  as  readily  accessible  to  him  as  it  was  to 
the  defendants;  and  as  "the  law  will  not  undertake  the  care  of 
persons  who  will  not,  with  the  means  at  band,  take  care  of  them- 
selves," the  mere  silence  of  the  defendants  cannot  be  construed  to 
be  a  fraudulent  concealment  sufiicient  to  support  an  action  fur 
fraud. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  rendered  upon  demurrer  to  a  complaint.  T. 
W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  A.  Berlin,  for  Appellant 

John  A.  Percy,  for  Respondents. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  en- 
tered upon  an  order  sustaining  defendants'  demurrer  to 
plaintiff's  fourth  amended  complaint  without  leave  to  further 
amend. 

The  cause  of  action  stated  in  plaintiff's  complaint  sounds  in 
damages  for  fraud  and  deceit  alleged  to  have  been  practiced 
upon  plaintiff  by  the  defendants  in  the  negotiation  and  con- 
summation of  an  agreement  whereby  certain  real  property 
of  the  Bacon  Land  and  Loan  Company,  Inc.,  was  transferred 
to  the  plaintiff  in  lieu  of  his  stock  and  interest  in  the  cor- 
poration. 

The  salient  features  of  the  transaction  out  of  which  the  con- 
troversy arose  and  upon  which  the  plaintiff's  cause  of  action 
purports  to  be  founded  are  stated  in  the  complaint  to  be  these: 

The  plaintiff,  Frank  P.  Bacon,  is  a  brother  of  the  defend- 
ants, Ella  Etta  B.  Soule  and  Carrie  J.  Bacon.  They,  the 
plaintiff  and  defendants,  were  the  owners  in  equal  shares  of 
the  entire  corporate  capital  stock  of  the  Bacon  Land  and  Loan 
Company,  and  at  one  time  all  three  were  directors  and  officers 
of  the  corporation.  In  the  year  1895  the  plaintiff  resigned 
as  the  president  and  as  a  director  of  the  corporation.  The 
defendants,  however,  continued  to  be  officers  and  directors  of 
the  corporation  until  it  was  dissolved  in  the  year  1905.  The 
dissolution  cf  the  corporation  was  brought  about  by  the  dis- 
sensions and  disagreements  and  the  constantly  conflicting 
views  and  opinions  of  the  plaintiff  and  defendants  as  to  the 
proper  management  of  the  corporation,  and  from  this  resulted 
the  agreement,  which  is  the  basis  of  this  action,  wherein  the 
properties  of  the  corporation  were  partitioned  and  transferred 
to  the  plaintiff  and  the  defendants  in  lieu  of  the  surrender 
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and  cancellation  of  their  respective  stockholdings  in  the  cor- 
poration. 

This  agreement  was  entered  into  and  completely  executed  in 
the  year  1905,  whereupon  the  corporation  was  dissolved. 
Pursuant  to  the  agreement,  plaintiff  selected  and  received,  as 
a  portion  of  his  share  of  the  assets  of  the  corporation,  a  certain 
lot  of  land  with  a  dwelling-house  thereon  at  the  agreed  valua- 
tion of  $30,000.  When  plaintiff  had  last  seen  and  examined 
the  dwelling-house,  some  two  years  before,  it  contained  fix- 
tures and  furnishings  valued  at  $2,000,  which  he  believed 
were  still  in  place  at  the  time  he  selected  the  property  in 
question  as  a  portion  of  his  share  of  the  corporation  assets. 
The  fixtures  and  furnishings,  however,  had  been  sold  by  the 
corporation  and  removed  from  the  house  by  the  purchaser 
some  time  prior  to  the  consummation  of  the  agreement 
between  plaintiff  and  the  defendants.  This  fact  was  not  dis- 
closed to  the  plaintiff  by  the  defendants  during  the  negotia- 
tions for  the  division  and  distribution  of  the  corporation 
assets,  and  it  was  not  discovered  by  plaintiff  until  three 
months  later,  and  after  he  had  accepted  and  received  the 
property  in  question  without  having  seen  or  examined  the 
house  or  its  contents  for  a  period  of  two  years. 

The  plaintiff,  in  negotiating  with  the  defendants,  "sup- 
posed and  believed*'  that  the  house  was  fitted  and  furnished 
as  when  he  last  saw  it,  and  in  accepting  the  property  without 
personal  or  any  investigation  of  its  condition  and  contents, 
he  relied  ''upon  the  honesty  and  integrity  of  his  sisters  and 
upon  their  natural  love  and  affection"  for  him,  never  believ- 
mg  that  they,  **his  nearest  blood  relatives,  would  defraud  or 
impose  upon  him  or  in  any  way  deceive  him  or  conceal  from 
him  any  fact  relating  to  their  dealings  with  each  other." 

The  defendants,  however,  ''allowed  the  plaintiff  to  accept 
the  property'*  without  disclosing  to  him  that  the  fixtures  and 
furnishings  had  been  previously  sold  and  removed,  notwith- 
standing the  fact  that  they  knew  that  the  plaintiff,  when  he 
agreed  to  accept  the  property  at  a  valuation  of  $30,000,  was 
acting  under  the  "inducement  and  belief"  that  the  house  was 
in  the  same  condition  as  to  fixtures  and  furnishings  as  it  was 
some  two  years  before.  It  does  not  appear,  however,  that  the 
defendants,  either  by  words  or  artifice  calculated  to  deceive, 
induced  the  belief  in  plaintiff  that  the  property  in  question 
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was  in  the  same  condition  as  when  he  last  saw  it,  and  it  is  not 
claimed  or  alleged  that  the  defendants  knew  or  had  any 
reason,  aside  from  their  blood  relationship,  to  suppose  that 
the  plaintiff  was  placing  any  trust  or  confidence  in  them  in 
connection  with  this  particular  transaction. 

Plaintiff's  complaint,  in  part,  proceeds  also  upon  the  theory 
that  because  the  plaintiff  and  defendants  were  stockholders 
in  the  corporation,  they  were  business  partners  in  the  ordinary 
sense,  and  in  that  behalf,  the  complaint  alleges  that  the  plain- 
tiff was  induced  to  accept  the  property  in  question  without  an 
investigation  as  to  its  condition  or  its  fixtures  or  furnishings 
because  of  ''his  confidence  in  the  defendants  as  his  partners 
in  the  joint  ownership  of  the  large  properties  involved, 
amounting  to  several  hundred  thousand  dollars." 

It  is  further  alleged  that  if  the  fixtures  and  furnishings  of 
the  house  had  not  been  removed,  the  rental  value  of  the  house 
would  have  been  $50  per  month,  but  because  of  their  removal, 
the  house  could  not  be  rented  and  remained  vacant  for  a  period 
of  eighteen  months.  Although  the  plaintiff  had  agreed  to 
take  the  property  in  question  at  the  valuation  of  $30,000,  its 
actual  market  value  at  the  time  of  its  transfer  to  him  was 
not  more  than  $20,712,  because  of  the  removal  of  the  fixtures 
and  the  consequent  damage  to  the  house.  By  reason  of  all 
this,  the  complaint  alleges  that  the  plaintiff  was  damaged  in 
the  sum  of  $10,188. 

From  the  foregoing  statement  of  the  essential  facts  upon 
which  the  plaintiff's  cause  of  action  is  founded,  it  is  evident 
that  damages  are  sought  primarily  upon  the  theory  that  a  con- 
fidential or  fiduciary  relation  existed  between  the  plaintiff 
and  the  defendants  because  of  their  blood  relationship,  and 
because  of  the  further  fact  that  the  defendants  were  oflScers 
and  directors  of  a  corporation  in  which  the  plaintiff  was  a 
stockholder,  and  that  therefore  the  allegations  of  the  com- 
plaint prima  facie  imposed  a  legal  obligation  upon  the 
defendants  to  voluntarily  disclose  to  the  plaintiff  the  exact 
status  of  the  corporation's  assets  before  he  had  selected  and 
received  his  share  of  the  same. 

It  is  conceded  that  the  complaint  does  not  state  a  cause  of 
action  if  the  pleaded  facts  do  not  show  actual  fraud  or  do  not 
actually,  or  as  a  matter  of  law,  show  the  existence  of  a  confi- 
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dential  or  fiduciary  relation  between  the  parties  with  reference 
to  the  transaction  out  of  which  the  controversy  arose. 

The  law  relating  to  the  subject  of  confidential  relations  has 
been  so  often  declared  and  is  generally  so  well  understood 
that  a  mere  reference  to  its  underlying  principles  will  suffice 
for  the  discussion  and  decision  of  the  paramount  point  pre- 
sented upon  this  appeal.  A  ''confidential  relation"  in  law 
may  be  defined  to  be  any  relation  existing  between  parties  to 
a  transaction  wherein  one  of  the  parties  is  in  duty  bound  to 
act  with  the  utmost  good  faith  for  the  benefit  of  the  other 
party.  Such  a  relation  ordinarily  arises  where  confidence  is 
reposed  by  one  person  in  the  integrity  of  another,  and  in  such 
a  relation  the  party  in  whom  the  confidence  is  reposed,  if  he 
voluntarily  accepts  or  assumes  to  accept  the  confidence,  can 
take  no  advantage  from  his  acts  relating  to  the  interest  of 
the  other  party  without  the  latter *s  knowledge  or  consent.  A 
** fiduciary  relation"  in  law  is  ordinarily  synonymous  with  a 
"confidential  relation."  It  is  also  founded  upon  the  trust 
or  confidence  reposed  by  one  person  in  the  integrity  and  fidel- 
ity of  another,  and  likewise  precludes  the  idea  of  profit  or 
advantage  resulting  from  the  dealings  of  the  parties  and  the 
person  in  whom  the  confidence  is  reposed.  (Civ.  Code,  sec. 
2219 ;  Meyer  v.  Reimer,  65  Kan.  822,  [70  Pac.  869] ;  Robins 
V.  Hope,  57  Cal.  493.) 

Confidential  relations  are  presumed  to  exist  between  hus- 
band and  wife,  partners,  parent  and  child,  priest  and  par- 
ishioner, principal  and  agent,  guardian  and  ward,  counsel  and 
client,  etc.,  and  in  each  of  said  relations  the  party  in  whom  the 
confidence  is  reposed  must  stand  in  his  dealings  with  the  other 
party  unimpeached  of  the  slightest  abuse  of  the  confidence 
reposed,  and  if  he  derives  or  claims  any  advantage  from  the 
relation,  the  law  places  upon  him  the  burden  of  showing  that 
the  transaction  out  of  which  the  advantage  arose  was  fair  and 
just  and  fully  understood  and  consented  to  by  the  party  con- 
fiding in  him.  (Smith  on  Fraud,  sec.  190;  Robins  v.  Hope, 
57  Cal.  493 ;  Brison  v.  Brison,  75  Cal.  525,  [7  Am.  St.  Rep. 
189,  17  Pac.  689] ;  Jackson  v.  Jackson,  94  Cal.  446,  [29  Pac. 
957]  ;  Dinumd  v.  Sanderson,  103  Cal.  97,  [37  Pac.  189].) 

No  such  confidential  relation,  however,  is  presumed  to  exist 
between  brother  and  sister  merely  because  of  their  blood  rela- 
tionship.    While  it  is  true  that  the  relationship  of  brother 
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and  sister  is  a  material  circumstance  to  be  considered  in  de- 
termining whether  or  not  in  any  given  case  a  confidential  rela- 
tion actually  existed,  nevertheless  the  mere  fact  that  the 
parties  to  the  transaction  are  brother  and  sister  does  not  in 
and  of  itself  create  a  confidential  relation.  (Odell  v.  Moss, 
130  Cal.  352-356,  [62  Pac,  555].)  This  being  so,  it  follows 
that  plaintiff's  cause  of  action,  in  so  far  as  it  proceeds  upon 
the  claim  of  fraud,  actual  or  constructive,  arising  out  of  a 
confidential  relation  must  rest  upon  the  theory  that  the  de- 
fendants did  in  fact  voluntarily  assume  toward  the  plaintiff 
a  relation  of  personal  confidence  as  defined  and  contemplated 
by  section  2219  of  the  Civil  Code. 

Constructive  fraud  may  be  said  to  consist  of  (1)  any  breach 
of  duty  which,  without  an  actual  fraudulent  intent,  gains  an 
advantage  to  the  person  in  fault  by  misleading  another  to  his 
prejudice;  or  (2)  of  any  such  act  or  omission  whicH  the  law 
specifically  declares  to  be  fraudulent  without  respect  to  actual 
fraud.     (Civ.  Code,  sec.  1573.) 

The  existence  of  actual  fraud  is  always  a  question  of  fact, 
and  may  consist  of  any  of  the  following  acts  committed  by  the 
party  to  the  contract  with  the  intent  to  deceive  the  other  party 
thereto,  or  to  induce  him  to  enter  into  a  contract,  viz.:  (1) 
The  suggestion  as  a  fact  of  that  which  is  not  true  by  one  who 
does  not  believe  it  to  be  true;  (2)  the  positive  assertion  in  a 
manner  not  warranted  by  the  opinion  of  the  person  making 
it  of  that  which  is  not  true,  though  he  believes  it  to  be  true; 
(3)  the  suppression  of  that  which  is  true  by  one  having  knowl- 
edge or  belief  of  the  fact;  (4)  any  other  act  fitted  to  deceive. 
(Civ.  Code,  sees.  1572-1574.) 

It  will  thus  be  seen  that  fraud  may  be  predicated  upon  the 
suppression  of  the  material  facts  of  a  transaction.  It  may  be 
inferred  from  the  circumstances  of  the  transaction  and  the 
condition  of  the  parties,  and  when  a  confidential  relation 
exists,  either  in  fact  or  in  contemplation  of  law,  it  is  the  duty 
of  the  person  in  whom  the  confidence  is  reposed  to  fully  and 
fairly  disclose  every  material  matter  within  his  knowledge  of 
which  he  knows  the  other  party  to  be  ignorant.  Failing  to 
do  so,  the  party  in  whom  the  confidence  reposes  is  guilty  of 
fraud,  and  is  liable  in  damages  for  the  resulting  loss  to  the 
other  party.     (Belden  v.  Heiidriqites,  8  Cal.  87;  Colton  v. 
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Stanfordy  82  Cal.  351,  [16  Am.  St.  Rep.  137,  23  Pac.  16] ; 
Smith  on  Fraud,  sec.  9 ;  Smith  v.  Patterson,  33  Ohio  St.  70.) 

The  burden  of  charging,  as  well  as  proving,  fraud,  actual 
or  constructive,  is  ordinarily  upon  the  party  alleging  it,  and 
the  sufficiency  of  the  facts  pleaded  in  the  present  case  to  con- 
stitute a  cause  of  action  depends  upon  whether  or  not  the 
allegations  of  the  plaintiff's  complaint  show  that  the  defend- 
ants did  in  fact  voluntarily  assume  a  relation  of  personal  con- 
fidence with  the  plaintiff  which  was  subsequently  betrayed  in 
the  transaction  complained  of. 

The  only  support  for  plaintiff's  claim  of  the  existence  of  a 
confidential  relation  is  to  be  found  in  those  allegations  of  the 
complaint  wherein  it  is  averred  in  substance  that  the  plaintiff 
relied  absolutely  upon  the  honesty  and  integrity  of  his  sisters, 
upon  their  natural  love  and  affection  for  him,  and  upon  his 
confidence  in  them  as  his  partners. 

Aside  from  the  question  of  partnership,  which  will  be  dealt 
with  and  disposed  of  later,  these  allegations  of  the  complaint 
were  not  sufficient  to  create  a  confidential  relation  within  the 
meaning  of  section  2219  of  the  Civil  Code.  In  and  of  itself 
the  allegation  that  the  plaintiff  relied  upon  the  honesty  and 
integrity  of  the  defendants  merely  because  they  were  his 
sisters  counts  for  naught  in  the  creation  of  a  confidential 
relation.  In  order  to  burden  the  defendants  with  the  duties 
and  responsibilities  which  ordinarily  arise  out  of  such  a  rela- 
tion, it  was  incumbent  upon  the  plaintiff,  not  only  to  allege 
his  trust  and  confidence  in  the  defendants,  but  to  aver,  if  he 
could  truthfully  do  so,  the  existence  of  facts  and  circum- 
stances showing,  or  tending  to  show,  that  they  "voluntarily 
assumed*'  toward  him  **a  relation  of  personal  confidence." 
{Ruhl  V.  Mott,  120  Cal.  668,  [53  Pac.  304].)  No  such  situa- 
tion  of  the  parties  is  alleged,  nor  can  such  a  situation  be  fairly 
inferred  from  the  associations  and  dealings  of  the  parties  prior 
to  the  time  and  at  the  time  that  the  contract  in  controversy  was 
executed.  Not  only  is  the  complaint  silent  upon  this  subject, 
but  it  affirmatively  appears  therefrom  that  there  was  no  love 
lost  between  the  plaintiff  and  his  sisters.  ''They  were  never 
able  to  agree  upon  any  harmonious  line  of  action."  The  con- 
stant confiict  between  them  in  matters  of  business  was  so 
sharp  and  disagreeable  that  the  plaintiff  was  compelled  some 
ten  years  before  the  transaction  complained  of  to  resign  as  a 
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director  of  the  Bacon  Land  and  Loan  Company,  and  there- 
after was  practically  excluded  by  the  defendants  from  any 
participation  in  the  management  of  its  affairs. 

In  addition  to  this,  it  further  appears  from  the  allegations 
of  the  complaint  that  about  three  years  prior  to  the  execution 
of  the  contract  in  controversy,  the  plaintiff  was  compelled  by 
the  defendants  to  give  up  his  residence  in  his  father's  home. 
It  does  not  appear  from  the  complaint  that  the  plaintiff  ever 
thereafter  saw  the  defendants,  or  that  he  ever  thereafter  had 
any  personal  communication  or  dealings  with  them  whatso- 
ever. 

Thus  it  appears  from  the  complaint  in  its  entirety  that  for 
at  least  a  period  of  ten  years  prior  to  the  transaction  in  ques- 
tion the  plaintiff  and  his  sisters  were  at  war  and  dealing  with 
each  other  at  arm's-length;  and  that  finally,  because  of  the 
hostile  attitude  of  the  defendants,  the  plaintiff  was  compelled 
to  segregate  his  interest  from  theirs. 

Surely  in  such  a  situation  it  cannot  be  fairly  claimed  that 
there  existed  between  the  plaintiff  and  the  defendants  any 
mutual  love  and  affection  or  trust  and  confidence. 

In  short,  while  the  plaintiff  alleges  generally  that  he  had 
confidence  in  his  sisters,  ''he  shows  specifically  that  he  had 
not."  (Tillaux  v.  TiUaux,  115  Cal.  663-675,  [47  Pac.  691, 
695].) 

The  plaintiff,  as  hereinbefore  indicated,  relies  in  part,  to 
support  his  claim  of  a  confidential  relation,  upon  the  theory 
that  he  and  the  defendants  were  partners. 

The  complaint,  it  is  true,  alleges  that  the  plaintiff  in  nego- 
tiating the  settlement  of  the  corporation's  affairs,  relied 
''upon  his  confidence  in  the  defendants  as  his  partners."  It 
nevertheless  appears  clearly  enough  from  the  complaint  as  a 
whole  that  the  plaintiff  and  defendants  were  not,  and  never 
had  been,  partners  in  the  ordinary  sense  of  the  term.  The 
claim  of  a  confidential  relation  in  this  behalf  is  founded 
solely  upon  the  erroneous  assumption  that  because  the  plain- 
tiff was  a  stockholder  and  the  defendants  directors  of  the 
same  corporation,  the  defendants  were  therefore  partners  of 
and  trustees  for  the  plaintiff  in  all  matters  and  transactions 
arising  between  them,  whether  in  or  out  of  the  corporation. 
This  position  is  untenable.  It  may  be  conceded  that  gener- 
ally the  director  of  a  corporation  is  a  trustee  for  the  corpora- 
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tion  and  its  stockholders  in  the  management  of  the  corpora- 
tion's affairs,  and  in  the  disposition  of  its  property,  but  **thc 
doctrine  that  officers  and  directors  are  trustees  of  the  stock- 
holder applies  only  in  respect  to  their  acts  relating  to  the 
property  or  business  of  the  corporation.  It  does  not  extend 
to  their  private  dealings  with  stockholders  or  others,  though 
in  such  dealings  they  took  advantage  of  knowledge  gained 
through  their  official  position."  (21  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  898;  2  Cook  on  Corporations,  6th  ed.,  sec.  640.) 

In  the  case  at  bar  it  is  apparent  that  in  dealing  with  the 
subject  matter  of  the  controversy,  the  defendants  were  not 
acting  in  any  manner  as  the  representatives  of  the  corpora- 
tion. On  the  contrary,  they,  as  individuals,  were  dealing  with 
the  plaintiff  as  an  individual  in  a  transaction  purely  personal 
to  each  of  them,  and  therefore  their  respective  duties  and 
obligations  to  one  another  must  be  measured  by  the  rules 
relating  to  the  ordinary  transactions  of  individuals  rather 
than  by  those  which  pertain  to  and  govern  the  conduct  of 
officers  of  a  corporation  in  the  management  and  control  of  the 
oorporation's  affairs  and  property. 

The  complaint  is  barren  of  facts  sufficient  to  constitute  a 
cause  of  action  for  actual  fraud.  The  nearest  approach  to  a 
statement  of  actual  fraud  is  the  allegation  that  the  defendants 
**at  all  times  fraudulently  concealed  from  the  plaintiff  the 
fact"  that  the  corporation  had  previously  sold  the  fixtures 
and  furnisliings  of  the  house  selected  by  the  plaintiff  as  his 
share  of  the  corporation  assets.  This,  however,  was  not 
enough  to  fasten  a  charge  of  actual  fraud  upon  the  defend- 
ants. It  was  at  best  but  a  conclusion  of  the  pleader,  and 
facts  showing  actual  fraud  must  be  averred.  In  the  absence 
of  averments  showing  the  facts  and  circumstances  of  the  con- 
cealment alleged  to  have  been  practiced  upon  the  plaintiff, 
the  complaint  ''must  be  held  to  be  as  destitute  of  allegations 
of  fraud  as  if  it  were  entirely  silent  upon  the  subject." 
(Kent  V.  Snyder,  30  Cal.  667 ;  Feeney  v.  Howard,  79  Cal.  525, 
[12  Am.  St.  Rep.  162,  4  L.  R.  A.  826,  21  Pac.  984] ;  Semple 
V.  Hagar,  27  Cal.  163;  Oreen  v.  Hayes,  70  Cal.  276,  [11  Pac. 
716].) 

No  claim  is  made  that  the  plaintiff  was  acting  under  a 
mental  disability  or  that  the  defendants  misrepresented  any- 
thing to  him,  or  misled  him  to  his  detriment  in  any  particular, 
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or  in  any  manner  prevented  him  from  investigating  and  ascer- 
taining for  himself  the  true  condition  of  the  property  allotted 
to  him. 

In  the  absence  of  a  confidential  relation,  the  defendants 
were  under  no  obligation  to  volunteer  information  to  the 
plaintiff  which  was  as  readily  accessible  to  him  as  it  was  to 
the  defendants,  and  as  "the  law  will  not  undertake  the  care 
of  persons  who  will  not,  with  the  means  at  hand,  take  care  of 
themselves,''  the  mere  silence  of  the  defendants  cannot  be 
construed  to  be  a  fraudulent  concealment  sufficient  to  support 
an  action  for  fraud.  {Commissioners  v.  Younger,  29  Cal. 
172-176;  Hanscom  v.  Drullard,  79  Cal.  234-237,  [21  Pac. 
736] ;  Champion  v.  Woods,  79  Cal.  17-20,  [12  Am.  St.  Rep. 
126,  21  Pac.  534] ;  Ruhl  v.  Mott,  120  Cal.  668,  [53  Pac.  304].) 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  thereto  was  properly  sus- 
tained.    The  judgment  appealed  from  is  affirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court* 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  10,  1912. 


[Civ.  No.  1008.     First  Appellate  District.— July  12,  1912.] 

FERNANDO  SPANGENBERG,  Appellant,  v.  RUDOLPH 
SPANGENBERG,  Respondent. 

WoLs — Contract  by  Heirs  Apparent  to  Pool  and  Equally  Divids 
Bequests  Distributed— REf' us al  of  Executor  as  Residuary  Lega- 
tee TO  Distribute — Construction  of  Contract. — A  contract  be- 
tween six  out  of  seven  heirs  apparent  during  the  lifetime  of  their 
father,  reciting  a  consideration  of  love  and  affection,  was  to  the 
effect  that  if  he  should  devise  or  bequeath  to  any  of  said  parties 
more  or  less  than  one-seventh  of  the  total  amount  of  his  propertj, 
whatever  they  received  from  his  estate  upon  partial  or  final  distribu- 
tion should  be  pooled,  and  divided  equally  among  such  parties, 
share  and  share  alike.  T<nder  the  father's  will  the  plaintiff  had 
Meeived  upon  partial  distribution  of  his  estate  only  one-tweatieUi 
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part  thereof,  whilst  the  executor,  who  was  a  residaary  legatee  of 
over  one-fourth  of  the  estate,  has  refused  for  considerably  over  one 
year  to  distribute  the  same,  purposely  to  evade  responsibility  to 
plaintiff  and  other  heirs  similarly  situated.  Held,  that  though  the 
contract  is  susceptible  of  tiie  narrow  eonstruction  that  its  enforce- 
ment depends  upon  a  distribution,  yet  it  will  not  be  so  eonstroed,  as 
against  the  plaintiff,  under  the  facts  of  the  casew 

Id. — Effect  of  Failure  to  Psocnas  Distribution — ^Impuoations — 
Performanck  Duk  Deemed  Done. — ^While  distribution  of  the  es^ 
tate  is  obviously  intended  as  a  necessary  incident  to  the  perform- 
ance of  such  contract,  if  made  in  good  faith,  yet  it  impliedly 
contemplates  that  final  distribution  should  be  made  within  a  reason- 
able time,  and  without  any  unnecessary  delay,  and  it  should  be  in- 
terpreted so  as  to  require  such  executor,  who  is  residuary  legatee,  to 
apply  for  and  procure  distribution  to  himself  whenever  the  estate 
was  in  a  condition  to  be  closed;  and  his  voluntary  failure  to  do  so 
cannot  avail  him  in  attempted  avoidance  of  his  contract,  since  under 
the  rule  embodied  in  section  352d  of  the  Civil  Code,  "that  which 
ought  to  be  done  is  to  be  regarded  as  done,  in  favor  of  him  to 
whom  and  against  him  from  whom,  performance  is  due." 

Id. — ^Deliberate  Refusal  to  Perform  Contract— Breach  of  Contract. 
Where  the  complaint  alleges  that,  notwithstanding  there  was  no 
obstacle  in  the  way  of  closing  up  the  estate,  defendant  purposely 
refrained  from  applying  for  distribution  of  the  residue  of  the  es- 
tate to  himself,  in  order  that  he  might  evade  the  obligation  of  his 
contract  with  the  plaintiff,  thus  deliberately  refusing  to  do  that 
which  he  had  agreed  and  was  required  to  do,  it  shows  a  breach  of 
contract  which  gave  to  plaintiff  a  right  of  action  to  recover  the  sum 
stipulated  and  due  thereunder. 

Id. — Remedy  not  in  Probate  Court — Action  on  Contract. — ^The  plain- 
tiff had  no  standing  under  which  he  could  have  exercised  any  remedy 
in  the  probate  court,  he  having  received  the  small  legacy  to  which  he 
was  alone  entitled  in  that  court.  He  is  not  a  legal  assignee  of  the 
rights  of  the  defendant,  which  could  be  enforced  in  that  court;  but 
the  sole  remedy  is  to  enforce  the  contract,  by  an  action  thereon  for 
his  stipulated  share  of  what  is  due  to  defendant  in  the  probate 
court  in  excess  of  the  sum  awarded  to  plaintiff  therein. 

Id. — ^CoNTBACT  NOT  AoAiNST  PUBLIC  PoucT. — It  Is  held  that  there  is 
nothing  in  the  contract  between  the  heirs  to  share  equaUy  in  the  es- 
tate that  is  against  any  known  statute  or  contrary  to  publie  policy; 
and  that  such  contract  is  to  be  essentially  distinguished  from  an 
invalid  contract  by  an  heir  apparent  to  give  a  stranger  to  the  family 
an  interest  in  the  estate,  but  the  agreement  of  the  heirs  between 
themselves  is  valid  and  enforceable  in  this  state. 

Id, — ^ViOLATiON  OF  Public  Policy  a  Question  of  Law. — ^The  questioa 
whether  or  not  a  contract  in  any  given  case  is  eontrazy  te  pnbUe 


Digitized  by 


Google 


July,  1912.]      Spangenbero  v.  Spangenbebo.  441 

policy  is  a  question  of  ]aw  to  bo  determined  from  the  eirenmstanees 
of  each  particular  ease. 

Id.— Complaint  not  Devxctivb  fob  Nonjoindkb  of  Other  Hubs — Ck>N* 
TRACT  Sharx  of  Each  He»  Sxvebau — The  complaint  is  not  de- 
fective for  nonjoinder  of  other  parties  who  would  be  entitled  as 
against  the  defendant  sererallj  to  recover  the  share  due  to  each. 
Neither  of  the  heirs  has  any  joint  interest  in  the  share  due  to  one 
of  them,  and  each  right  of  recovery  is  several.  The  rule  is  that 
where  several  distinct  sums  are  by  contract  payable  to  several  dis- 
tinct persons  any  one  of  the  parties  may  sue  severally  for  his  share, 
without  joining  the  other  parties  either  as  plaintiffs  or  defendants. 

Id. — DxMURREB  to  Complaint  Imfbopebly  Sustained. — It  is  held  that 
the  complaint  of  the  plaintiff  is  free  from  defects  and  states  a  cause 
of  action  in  favor  of  the  plaintiff,  and  that  the  defendant's  demurrer 
thereto  was  improperly  sustained,  and  the  judgment  rendered  against 
the  plaintiff  upon  such  demurrer  must  be  reversed* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  J.  Castelhun,  for  Appellant 

McKee  &  Tasheira,  for  Respondent. 

LENNON,  P.  J. — The  plaintiff  in  this  action  seeks  to  re- 
cover the  sum  of  $3,907.61,  alleged  to  be  due  to  him  from 
the  defendant  by  the  terms  of  a  contract  whereby  the  plain- 
tiff, the  defendant  and  four  other  children  of  one  Ferdinand 
Spangenberg,  agreed,  during  the  lifetime  of  their  father,  that 
if  he  "should  die  possessed  of  any  property  and  give,  devise 
or  bequeath  to  any  of  said  parties  more  or  less  than  one- 
seventh  (1/7)  of  the  total  amount  of  the  property  given, 
devised  or  bequeathed  to  all  of  said  parties,  then  whatever 
property  said  parties  or  any  of  them  received  from  said  estate 
upon  a  partial  or  final  distribution  thereof,  shall  be  pooled 
and  divided  equally  among  said  parties  share  and  share 
aUke." 

The  consideration  for  the  contract  was  expressly  stated  to 
be  the  love  and  affection  which  the  parties  thereto  bore  toward 
one  another,  and  their  desire  to  avoid  litigation  over  the  estate 
of  their  father. 
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Ferdinand  Spangenberg  died  in  the  city  of  New  York  on 
the  second  day  of  May,  1903,  leaving  a  will  bearing  date  the 
second  day  of  May,  1902,  wherein  the  defendant,  Rudolph 
Spangenberg,  of  the  city  of  Oakland,  California,  was  nomi- 
nated executor.  On  July  9,  1903,  the  surrogate  court  of  the 
county  of  New  York,  in  the  state  of  New  York,  made  an 
order  admitting  said  will  to  probate,  and  appointing  the  de- 
fendant as  executor  thereof.  The  defendant  qualified  as  such 
executor.  Letters  testamentary  were  issued  to  him,  and  he 
still  is  the  qualified  and  acting  executor  of  said  will. 

At  the  time  of  his  death  the  testator  left  surviving  him 
seven  children,  all  of  whom  but  one,  Lavinia  Spangenberg, 
were  parties  to  the  contract  in  controversy.  In  addition  to 
several  minor  bequests  to  persons  other  than  his  children,  the 
testator  bequeathed  to  each  of  the  six  children  who  were 
parties  to  the  contract,  and  all  residents  of  the  state  of  Cali- 
fornia, the  sum  of  $4,000.  The  further  sum  of  $4,000  was 
bequeathed  to  the  defendant,  Rudolph  Spangenberg,  and  his 
sister,  Isabella  PauU,  in  trust,  however,  for  Lavinia  Spangen- 
berg. All  the  rest,  residue  and  remainder  of  the  testator's 
estate  was  bequeathed  in  equal  shares  to  two  of  the  parties  to 
the  contract,  viz. :  Rudolph  Spangenberg,  the  defendant,  and 
Isabella  Paull,  a  daughter  of  the  deceased. 

The  total  value  of  the  estate  of  which  the  deceased  died 
possessed  and  which  came  into  the  hands  of  the  executor 
amounted  to  $80,951.21,  and,  after  deducting  the  costs  and 
expenses  of  administration,  there  was  paid,  on  partial  dis- 
tribution of  said  estate,  to  each  of  the  six  children  who  had 
entered  into  the  contract  in  suit,  the  several  sums  of  money 
specifically  bequeathed  to  them.  Upon  partial  distribution, 
there  was  also  paid  to  the  defendant,  Rudolph  Spangenberg, 
and  his  sister,  Isabella  Paull,  the  sum  of  $4,000  specifically 
bequeathed  in  trust  for  Lavinia  Spangenberg.  The  defend- 
ant, as  executor,  has  paid  to  said  Isabella  Paull  her  share  of 
the  residue  of  said  estate,  amounting  to  the  sum  of  $23,- 
445.66,  which  leaves  in  the  hands  of  the  defendant,  as  exec- 
utor, the  sum  of  $23,455.66,  which  will  be  paid  over  to  him 
upon  final  distribution  as  his  share  of  the  residue  of  the 
estate. 

For  more  than  one  year  prior  to  the  commencement  of  the 
present  action  the  said  estate  has  been  ready  for  final  dis- 
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tribution  and  in  a  condition  to  be  closed,  but  for  the  purpose 
of  evading  the  payment  to  the  plaintiff  of  the  amount  alleged 
to  be  due  to  him  under  the  contract,  the  defendant  has 
neglected  and  refuses  to  have  final  distribution  of  the  residue 
of  said  estate  made  to  himself. 

Plaintiff  has,  at  different  times,  demanded  of  the  defendant 
payment  of  the  one-sixth  of  the  residue  of  said  estate  to  which 
it  is  alleged  plaintiff  is  entitled  under  the  contract,  but  the 
defendant  refuses  to  pay  the  same  to  the  plaintiff. 

The  foregoing  is  a  substantial  narrative  of  the  facts  alleged 
in  the  plaintiff's  complaint  and  constitutes  his  cause  of  action. 

The  defendant  interposed  a  demurrer  to  the  plaintiff's  com- 
plaint upon  all  of  the  statutory  grounds.  The  demurrer  was 
sustained  with  leave  to  the  plaintiff  to  amend,  but  the  plain- 
tiff declined  to  amend,  and  accordingly  judgment  waa  ren- 
dered against  him,  from  which  he  has  appealed. 

In  support  of  the  judgment  the  defendant,  among  other 
things,  contends  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  this  that  no  breach  of 
the  contract  sued  on  is  shown.  In  this  behalf  the  argument 
is  made  that  the  contract  expressly  requires,  as  a  condition 
precedent  to  its  performance,  partial  or  final  distribution  of 
the  estate  of  Ferdinand  Spangenberg,  and  that  until  the 
happening  of  said  condition  no  right  of  action  on  the  con- 
tract exists  in  the  plaintiff.  In  short,  the  defendant  takes 
the  stand  that  his  agreement  with  the  plaintiff  and  the  other 
parties  to  the  contract  was  merely  to  pool  his  share  of  the 
estate  only  when  he  received  it,  either  by  partial  or  final  dis- 
tribution, and  that  inasmuch  as  he  did  not  expressly  agree  to 
procure  distribution  of  the  estate,  he  is  under  no  obligation 
to  do  so  within  any  particular  tim€  or  at  all,  and  that  until 
final  distribution  is  had  to  him,  he  will  have  nothing  to  share 
with  the  plaintiff. 

The  contract  in  question  may  be  susceptible  of  the  narrow 
construction  here  contended  for  by  the  defendant,  but  it  will 
not  be  so  construed. 

The  complaint  alleges,  and  for  the  purpose  of  the  demurrer 
it  must  be  taken  as  true,  that  the  estate  might  have  been  closed 
and  final  distribution  ordered  in  accordance  with  the  terms 
of  the  will  at  the  expiration  of  one  y^ar  from  the  date  of 
issuance  of  letters  testamentary,  and  to  construe  the  contract 
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as  the  defendant  would  have  it  would  leave  the  plaintiff 
without  a  remedy  and  at  the  mercy  of  the  defendant  for  an 
indefinite  period  of  time,  and,  perchance,  would  enable  the 
defendiint  to  altogether  evade  the  obligation  of  his  contract. 

For  instance,  if  the  defendant  should  assign  his  interest  in 
the  estate  and  procure  distribution  to  be  made  to  his  assignee, 
the  plaintiff,  under  the  construction  of  the  contract  here  con- 
tended for,  could  not  maintain  his  action  on  the  contract  be- 
cause distribution  had  not  been  made  personally  to  the  de- 
fendant. 

All  things  which  in  law  or  usage  are  considered  as  inci- 
dental to  a  contract  or  necessary  to  carry  it  into  effect  or  to 
make  it  reasonable  ''are  implied  therefrom  unless  some  of 
them  are  expressly  mentioned  therein,"  in  which  event  "all 
things  of  the  same  class  are  deemed  to  be  excluded."  (Civ. 
Code,  sees.  1655,  1656.) 

Distribution  of  the  estate  of  Ferdinand  Spangenberg  obvi- 
ously was  a  necessary  incident  to  a  performance  of  the  con- 
tract in  controversy,  and  although  not  specially  mentioned 
therein,  the  contract  impliedly  contemplated  that  final  dis- 
tribution would  be  made  within  a  reasonable  time  and  with- 
out any  unnecessary  delay  by  the  person  who  might  be  nomi- 
nated and  appointed  executor  of  the  will.  The  contract, 
therefore,  should  be  interpreted  so  as  to  require  the  defend- 
ant, who  was  both  a  residuary  legatee  and  executor  under  the 
will,  to  apply  for  and  procure  distribution  to  him  of  his 
share  of  the  estate  whenever  the  estate  was  in  a  condition  to 
be  closed,  and  his  voluntary  failure  to  do  so  cannot  avail  him 
in  an  attempted  avoidance  of  his  contract  because  "that 
which  ought  to  be  done  is  to  be  regarded  as  done,  in  favor  of 
him  to  whom  .  .  .  and  for  whom,  performance  is  due." 
(Civ.  Code,  sec.  3529.) 

If  it  be  conceded,  as  the  defendant  contends,  that  distribu- 
tion was  a  condition  precedent  to  the  performance  of  the  con- 
tract, then  it  must  follow  that  if  distribution  had  been  made 
to  the  defendant,  the  plaintiff  then  would  have  had  a  cause 
of  action  for  a  subsequent  refusal  to  perform  the  contract 
The  complaint  alleges  that  notwithstanding  there  was  no 
obstacle  in  the  way  of  closing  the  estate  of  Ferdinand 
Spangenberg,  defendant  purposely  refrained  from  applying 
for  distribution  of  the  residue  to  him  in  order  that  he  might 
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evade  the  obligation  of  his  contract  with  the  plaintiff.  In 
other  words,  the  defendant  deliberately  refused  to  do  that 
which,  in  legal  effect,  he  had  agreed  and  was  required  to  do. 
This  we  think  was  tantamount  to  a  breach  of  the  contract, 
and  gave  the  plaintiff  a  right  of  action  for  the  sum  stipulated 
and  due  thereunder.  {Wolf  v.  Marsh,  54  Cal.  228;  Love  v. 
Mahury  et  al,,  59  Cal.  484;  Poirier  v.  Gravel,  88  Cal.  79, 
[25  Pac.  962] ;  Crane  v.  McCormick,  92  Cal.  176,  [28  Pac. 
222] ;  Bagley  v.  Cohen,  121  Cal.  604,  [53  Pac.  1117] ;  Moffii 
V.  Eosencrans,  136  Cal.  416,  [69  Pac.  87].) 

It  is  next  claimed  upon  behalf  of  the  defendant  that  the 
plaintiff,  assuming  that  he  has  any  existing  rights  under  the 
contract,  has  not  only  mistaken  his  remedy,  but  the  forum 
as  well  in  which  the  wrong  complained  of  can  be  righted.  It 
is  asserted  that  the  plaintiff's  remedy,  if  any  he  has,  must 
be  sought  and  applied  in  the  surrogate  court  of  the  state  of 
New  York,  where  the  estate  of  Ferdinand  Spangenberg  is 
pending  in  probate.  It  is  conceded  that  inasmuch  as  the 
plaintiff  has,  upon  partial  distribution,  received  the  specific 
legacy  bequeathed  to  him  by  the  will,  he  has  no  longer  any 
standing  in  that  court  as  an  heir,  legatee  or  devisee  under  the 
will  sufficient  to  enable  him  to  coerce  the  defendant  into  clos- 
ing and  distributing  the  estate.  It  is  insisted,  however,  that 
the  parties  to  the  contract  in  controversy  stand  in  the  rela- 
tion of  "mutual  assignees  of  each  other"  with  respect  to  their 
several  inherited  interests  in  the  estate  of  their  father,  and 
from  this  it  is  argued  that  the  plaintiff,  equally  with  the  de- 
fendant, is  in  a  position  to  compel  distribution  to  himself,  in 
the  surrogate  court  of  the  state  of  New  York,  of  such  por- 
tion of  the  defendant's  share  in  the  estate  as  the  contract 
calls  for,  and  that  it  is  incumbent  upon  the  plaintiff  to  ex- 
haust his  remedy  in  the  New  York  court  before  he  will  be 
heard  to  complain,  in  this  action,  of  the  defendant's  neglect 
to  close  and  distribute  the  estate. 

In  our  opinion  the  contract  in  question  cannot  be  said  to  be 
strictly  an  assignment  or  conveyance  of  the  legal  title  of  the 
defendant  in  and  to  any  portion  of  his  inherited  interest  in 
the  estate  of  his  deceased  father. 

The  contract  does  not  purport,  either  directly  or  by  im- 
plication, to  assign  any  portion  of  the  estate  to  the  parties 
thereto.     It  is  nothing  more  nor  less  than  an  agreement  by 
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heirs  apparent  to  ignore  the  will  of  their  ancestor,  but  even 
assuming  it  to  be  in  the  nature  of  an  assignment  of  an  ex- 
pectant interest,  it  was  as  such  and  at  best  but  ''an  attempted 
conveyance  by  one  who  then  had  no  transferable  interest  in 
the  property  here  involved,  and  the  determination  of  ques- 
tions relating  thereto  is  not  within  the  scope  of  probate  pro- 
ceedings and  is  not  authorized  by  statute."  (Estate  of 
Ryder,  141  Cal.  366-371,  [74  Pac.  993].) 

Assuming  the  contract  to  be  nothing  more  nor  less  than  a 
conveyance  of  the  expectant  interest  of  an  heir  apparent,  the 
probate  court  in  California,  if  the  estate  in  question  had  been 
settled  here,  would  not  have  had  jurisdiction  to  determine  the 
interest  of  plaintiff  (if  any)  in  the  defendant's  share  of  the 
estate.  While  our  probate  court  has  jurisdiction  to  consider 
and  determine  the  right  to  distribution  of  a  person  claiming 
as  an  assignee  of  an  heir,  devisee  or  legatee  under  a  convey- 
ance made  subsequent  to  the  death  of  the  decedent,  it  has  no 
jurisdiction  to  adjudicate  the  claim  to  distribution  of  the 
assignee  or  grantee  of  an  heir  apparent  under  a  conveyance 
made  prior  to  the  death  of  the  deceased.  {Estate  of  Ryder, 
141  Cal.  366,  [74  Pac.  993].) 

If  it  be  true,  as  counsel  concede,  that  the  law  of  the  state 
of  New  York  is  substantially  the  same  as  the  law  of  the  state 
of  California  upon  the  subject  of  assignments  or  conveyances 
by  an  heir  apparent  of  an  expectant  interest  in  the  estate  of 
an  ancestor,  it  must  follow  that  the  plaintiff  would  not  be 
required,  nor  would  he  be  permitted,  to  litigate  his  claim  in 
the  surrogate  court  in  the  state  of  New  York,  and  in  no  event 
could  he  participate  in  the  distribution  of  the  defendant's 
share  of  the  estate  without  the  latter 's  consent.  This  being 
so,  it  is  obvious  that  the  only  remedy  available  to  the  plain- 
tiff is  his  present  action  on  the  contract. 

Tl>e  contention  that  the  complaint  does  not  state  a  cause  of 
action  because  the  contract  sued  on  is  against  public  policy, 
and  therefore  void,  is  made  here  for  the  first  time.  It  is  to 
the  interest  of  the  public  generally  that  the  right  to  make 
contracts  should  not  be  unduly  restricted,  and  no  agreement 
will  be  pronounced  void  as  being  against  public  policy  un- 
less it  clearly  contravenes  that  which  has  been  declared  by 
statutory  enactment  or  by  judicial  decisions  to  be  public 
policy,  or  unless  the  agreement  manifestly  tends  in  some  way 
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to  injure  the  public.  Whether  or  not  a  contract  in  any  given 
case  is  contrary  to  public  policy  is  a  question  of  law  to  be 
determined  from  the  circumstances  of  each  particular  case. 
(Smith  V.  DuBose,  78  Qa.  413,  [6  Am.  St.  Rep.  260,  3  S.  E. 
309-316] ;  Weber  v.  Shay,  56  Ohio  St.  116,  [60  Am.  St.  Eep. 
743,  37  L.  B.  A.  230,  46  N.  E.  377] ;  Pierce  v.  Randolph,  12 
Tex.  290 ;  Printing  Numerical  Registering  Co,  v.  Sampson,  19 
L.  R.  Eq.  Cas.  465.) 

The  contract  in  controversy  is  in  effect  but  an  agreement 
whereby  the  parties  thereto,  **  because  of  their  love  and  affec- 
tion for  one  another,"  and  being  ** desirous  of  avoiding  litiga- 
tion over  the  estate''  of  their  father  **in  case  of  his  death,'' 
agreed  to  ignore  his  will  in  the  event  that  he  made  one,  and 
then  share  his  estate  equally  as  if  he  had  died  intestate.  In 
other  words,  the  contract  was  but  an  agreement  of  heirs  ap- 
parent not  to  contest  the  will  of  an  ancestor.  There  is 
nothing  to  be  found  in  our  code  or  statutory  law  prohibiting 
the  making  and  enforcement  of  such  a  contract,  and  it  has 
been  held  in  this  state  that  a  contract,  made  after  the  death 
of  the  deceased,  not  to  contest  his  will  is  purely  personal  to 
the  parties  making  it;  that  it  is  not  against  public  policy,  and 
that,  when  fairly  made,  it  will  be  enforced.  {Estate  of 
Oarcelon,  104  Cal.  570,  [43  Am.  St.  Rep.  134,  32  L.  R.  A.  595, 
38  Pac.  414].) 

The  case  of  Stringfellow  v.  Early,  15  Tex.  Civ.  App.  597, 
[40  S.  W.  871],  involved  the  enforcement  of  a  contract  be- 
tween heirs  whereby  it  was  agreed  that  the  will  of  an  ancestor 
should  not  be  probated,  and  that  his  estate  should  be  divided 
among  the  parties  to  the  contract  in  such  proportions  as  they 
would  be  entitled  to  as  heirs  at  law  if  the  testator  had  died 
intestate.  It  was  held  in  that  case  that  such  an  agreement 
was  not  contrary  to  public  policy,  and  that  **such  adjust- 
ments by  contract  are  favored  by  the  law  .  .  .  and  are  not 
to  be  deemed  an  unwarranted  interference  with  the  jurisdic- 
tion of  the  courts." 

In  the  case  of  Phillips  v.  Phillips,  8  Watts  (Pa.),  197,  it 
was  said:  **It  cannot  admit  of  doubt  that  before  probate  the 
parties  in  interest  under  a  will  would  have  the  right  to  set 
aside  a  will,  and  such  an  act  would  be  favored  when  the  object 
was  to  avert  a  family  controversy."  Clearly,  if  the  contract 
in  controversy  had  been  made  and  executed  subsequent  to 
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the  death  of  Ferdinand  Spangenberg,  it  could  not  have  been 
successfully  assailed  and  set  aside  because  it  was  violative 
of  any  law  or  principle  of  public  policy,  and  we  can  see  no 
difference  in  its  effect  upon  the  policy  of  the  public,  between 
a  contract  to  refrain  from  contesting  a  will  made  during  the 
lifetime  of  a  testator  and  such  a  contract  made  after  his 
death.  The  identical  question  involved  upon  this  phase  of 
the  present  case  was  decided  adversely  to  defendant's  con- 
tention here  in  the  two  cases  of  Beckley  v.  Newland  and 
Wethered  v.  Weihered,  respectively  reported  in  24  Eng.  Re- 
print, 691  (2  P.  Wms.  182),  and  57  Eng.  Reprint,  757  (2  Sim. 
183). 

In  all  of  their  essential  features  of  law  and  fact,  these  two 
cases  are  exact  counterparts  of  the  case  at  bar,  and  in  each 
instance  it  was  held  that  an  agreement  stipulating  that  what- 
ever the  sons  in  one  case  and  the  heirs  presumptive  in  the 
other  might  receive  by  will  should  be  equally  divided  between 
them,  was  valid,  enforceable  and  not  contrary  to  public  policy. 
In  those  cases,  as  here,  it  was  objected  in  substance  that  a 
contract  by  heirs,  devisees  or  legatees  made  during  the  life- 
time of  the  testator  to  divide  his  estate,  to  which,  at  the  time 
of  the  making  of  the  contract,  the  parties  had  no  manner  of 
right,  and  possibly  might  never  have,  was  a  fraud  upon  the 
testator,  who,  in  all  probability,  would  not  have  bequeathed 
anything  to  any  of  the  parties  to  the  agreement  if  he  could 
have  foreseen  that  his  will  would  have  been  frustrated,  by 
the  act  of  the  parties,  immediately  upon  his  death. 

It  was  ruled,  however,  in  the  case  of  Beckley  v.  Neiuland, 
and  subsequently  reaffirmed  in  the  case  of  Wethered  v. 
Wethered,  that  "the  agreement  to  share  equally  would  not 
be  disappointing  the  intent  of  the  testator,  for  he  did  not 
design  to  put  it  out  of  either  of  the  devisees'  power  to  dis- 
pose of  the  estate  after  it  should  come  to  him,  but,  on  the  con- 
trary, when  the  testator  gave  it  to  either  of  them,  he,  by 
implication,  gave  that  person  a  power  to  dispose  of  the  estate 
when  it  should  come  to  him." 

It  was  further  held  in  those  cases  in  effect  that  inasmuch 
as  the  tendency  of  agreements  similar  to  the  one  in  qu^tion 
here  was  to  guard  against  undue  influence  over  the  testator, 
and  as  it  could  not  be  said  to  be  unreaaonable  to  covenant 
to  do  what  the  law  would  have  done  if  the  testator  had  died 
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intestate,  the  notion  that  they  were  contrary  to  the  policy  of 
the  law  was  not  supported  by  the  principles  of  law  applicable 
to  such  cases,  and  that  performance  of  such  contracts  should 
be  decreed,  even  though  there  was  no  other  consideration 
for  their  execution  than  the  reciprocal  benefit  which  might 
accrue  to  the  parties. 

We  are  not  unmindful  of  the  many  cases  in  this  country 
and  in  England,  cited  to  us  by  counsel  for  the  defendant,  de- 
claring the  invalidity  of  secret  contracts  made  with  strangers 
to  the  family  of  the  testator,  by  his  heirs,  during  his  lifetime 
and  without  his  knowledge  and  consent,  purporting  to  convey 
an  expectant  interest  in  his  estate.  In  all  of  the  cases  cited 
such  contracts  were  declared  void  primarily  for  fraud  upon 
the  testator,  and,  secondarily,  as  being  contrary  to  public 
policy,  unless  it  was  pleaded  and  proven  that  they  were  made 
and  executed  with  the  knowledge  and  consent  of  the  testator. 
The  reasoning  of  those  cases  proceeded  upon  the  theory  that 
such  conveyances,  if  permitted,  would  perpetrate  a  fraud 
upon  the  testator  by  diverting  his  bounty  from  his  heirs  to 
strangers,  and  such  conveyances  were  declared  to  be  contrary 
to  public  policy  because  of  their  tendency  to  encourage 
extravagance,  prodigality  and  vice  in  the  heirs,  and,  in  some 
instances,  a  desire  in  an  avaricious  or  vicious  purchaser  for 
the  death  of  the  testator. 

The  reasoning  and  the  rule  of  those  decisions  do  not  apply, 
however,  to  contracts  exclusively  between  heirs,  legatees  or 
devisees,  which  have,  as  has  the  contract  in  the  case  at  bar, 
the  declared  object  of  avoiding  litigation  and  the  implied 
purpose  of  suppressing  fraud  and  undue  influence.  Where, 
as  here,  there  was  a  fair  though  a  secret  agreement  among 
all  of  the  heirs  of  the  testator  to  share  his  estate  equally, 
the  situation  and  the  resulting  rule  of  law  are  very  different 
from  that  which  obtains  in  contracts  between  an  heir  ap- 
parent and  a  stranger  to  the  estate,  for  the  reason  that  the 
agreement  between  the  heirs  would  have  the  commendable 
"tendency  to  suppress  all  attempts  of  one  or  more  to  over- 
reach the  others,  as  well  as  to  prevent  all  exertions  of  undue 
influence.  .  .  .  And  it  cannot  be  truly  said  to  disappoint  the 
testator's  intention"  nor  contravene  public  policy.  (1  Story's 
Equity  Jurisprudence,  sees.  265,  343;  Beckley  v.  Newland, 

19  Otd.  App.— 29 
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2  P.  Wms.  182,  [24  Eng.  Reprint,  691]  ;  Wethered  v. 
Wethered,  2  Sim.  183,  [57  Eng.  Reprint,  757].) 

It  must  be  conceded  that  some  of  the  cases  cited  to  us  by 
the  defendant  do  involve  and  void  contracts  similar  to  the 
one  in  the  case  at  bar  which  were  made  between  heirs  during 
the  lifetime  of  the  testator  and  without  his  consent.  It  can- 
not be  disputed  that  those  cases  expressly  decide  and  declare 
that  a  complaint  which  does  not  directly  or  impliedly  plead 
the  consent  of  the  testator  to  such  a  contract  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  Those  cases, 
however,  are  the  exception  rather  than  the  rule,  and  they  fail 
to  satisfy  us  that  any  principle  of  public  policy,  statutory  or 
otherwise,  in  this  state  at  least,  would  be  violated  by  the  en- 
forcement of  the  contract  under  consideration  here. 

Finally,  the  defendant  insists  that  the  complaint  is  de- 
fective because  of  the  nonjoinder,  as  plaintiffs  or  defendants, 
of  all  of  the  other  parties  to  the  contract.  This  contention 
cannot  be  sustained.  **An  obligation  imposed  upon  several 
persons,  or  a  right  created  in  favor  of  several  persons,  may 
be  joint,  several  or  joint  and  several,"  and  generally  such 
obligation  or  right  is  presumed  to  be  joint,  rather  than  several, 
save  and  except  in  cases  "where  the  parties  who  unite  in  a 
promise  receive  some  benefit  from  the  consideration,  whether 
past  or  present,"  and  in  such  cases  "their  promise  is  pre- 
sumed to  be  joint  and  several."  (Civ.  Code,  sees.  1430,  1431, 
1659.) 

Where  several  distinct  sums  are  by  contract  payable  to 
several  distinct  persons,  any  one  of  the  parties  may  sue 
separately  for  his  share;  and  where  several  persons  obligate 
themselves  to  pay  several  sums  of  money,  their  obligation  is 
several  and  not  joint,  notwithstanding  that  the  sum  agreed 
to  be  paid  by  each  goes  to  make  up  an  aggregate  sum. 
{Moss  V.  WUson,  40  Cal.  159 ;  Craig  v.  Fry,  68  Cal.  363,  [9 
Pac.  550].) 

In  the  present  case  all  of  the  parties  to  the  contract  pre- 
sumably derived  some  benefit  from  the  consideration  for  its 
execution,  and  as  the  plaintiff's  cosigners  of  the  contract, 
other  than  the  defendant,  could  not  possibly  have  any  inter- 
est in  the  sum  sought  to  be  received  from  the  defendant,  his 
obligation  under  the  contract  must  be  deemed  to  be  several, 
and  a  several  action   may  be  maintained  thereon   without 
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joining,  either  as  plaintiffs  or  defendants,  the  other  parties 
to  the  contract. 

Upon  the  whole  case  we  are  of  the  opinion  that  plaintiff's 
complaint  is  free  from  defect  and  states  a  cause  of  action, 
and  that  the  defendant's  demurrer  thereto  was  improperly 
sustained.  It  is  ordered,  therefore,  that  the  judgment  ap- 
pealed from  be  and  it  is  hereby  reversed  and  the  cause  re- 
manded to  the  lower  court,  with  instructions  to  overrule  the 
demurrer  and  require  the  defendant  to  answer. 

Hall,  J.,  and  Kerrigan,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  10,  1912. 


[Civ.  No.  945.    Second  Appellate  District.— Julj  12,  1912.] 

JOSEPH  H.  PARKER,  Respondent,  v.  JAMBS  M.  HERN- 
DON,  Appellant. 

CONTRACT  FOB  INTEEEST  IN  GrOSS  PROCEEDS  OF  SaLE  OF  MlNINO  CLAIMS — 

Services  of  Mining  Engineer — Action  for  Money  Due — Suffi- 
cient Complaint. — A  complaint  alleging  that  plaintiff  was  an  ex- 
perienced mining  engineer,  and  contracted  with  defendant  that  in 
consideration  of  his  services,  as  such,  in  making  a  survey,  map  and 
technical  report  as  to  the  quantity  and  value  of  the  ore  in  mining 
claims  of  which  defendant  owned  one-half,  he  would  pay  for  the 
actual  expense  incurred,  and  that,  upon  the  sale  of  his  interest 
therein,  or  any  part  thereof,  he  would  pay  to  plaintiff  one-sixth  of  the 
gross  proceeds  of  sale,  and  that  defendant  sold  part  of  said  claims, 
for  an  amount  in  excess  of  $10,000,  the  exact  amount  of  which,  and 
of  the  sum  due  and  unpaid,  he  cannot  state,  and  asks  that  the 
amount  due  be  determined  by  the  court,  and  for  an  interest  in  the 
unsold  claims,  states  a  cause  of  action  to  recover  the  amount  found 
to  be  due  for  the  claims  sold. 
t». — Apparent  Cause  of  Action  for  Specific  Performance  of  Con- 
tract AS  to  Unsold  Claims — Waiver  and  Abandonment  at  Trial 
— Objection  upon  Appeal. — The  objection  upon  appeal  that  the 
complaint  also  purported  to  state  a  cause  of  action  for  specific  per- 
formance of  an  interest  in  the  unsold  claims,  and  that  it  ia  intolB- 
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eieot  to  justifj  such  relief,  if  well  founded,  ii  answered  loj  Ihe  faet 
appearing  in  the  record,  that  plaintiff,  at  the  trial,  in  open  eoort, 
Toluntarily  waived  and  abandoned  all  right  to  the  unsold  portion  of 
the  property,  and  asked  judgment  only  for  one-sixth  of  the  proceeds 
of  the  property  sold.  No  demurrer  having  been  interposed  nor  judg- 
ment rendered  for  specific  performance,  appellant  will  not  be  heard 
to  object  that  the  complaint  did  not  entitle  plaintiff  to  relief  prayed 
for,  but  not  granted. 

Id. — Action  not  fob  an  Acoountinq  but  fob  Bbbach  of  Gontbact. — 
The  action,  as  shown  by  the  record,  is  not  for  an  accounting,  but  for 
breach  of  contract  to  pay  a  proportionate  sum,  which  plaintiff  is 
unable  to  state  precisely  for  reasons  alleged,  and  therefore  asks  the 
court  to  determine  the  same  and  give  judgment  therefor. 

Id. — Cause  of  Action  not  Babbed  bt  Statutb. — The  cause  of  action 
to  pay  one-sixth  of  the  gross  proceeds  of  the  mining  interests  sold 
has  no  relation  to  the  time  of  rendition  of  the  services  rendered  as 
mining  engineer,  and  could  not  accrue  until  the  date  when  the  sale 
was  made  and  the  purchase  money  realized  thereupon  which  was  to 
be  shared;  and  where  the  record  is  silent  as  to  the  date  when  the 
sale  in  question  was  made,  and  the  purchase  money  paid  thereon, 
it  shows  no  bar  of  the  cause  of  action  by  statute. 

Id. — ^Lettebs  Leading  to  Obal  CJontkact. — Where  the  facts  were  that 
the  plaintiff  received  a  letter  from  the  defendant  before  the  services 
were  rendered  offering  plaintiff  one-sixth  interest  in  the  property  if 
he  would  render  the  services  required,  which  was  accepted,  and  in  a 
subsequent  interview  it  was  orally  agreed  that  he  would  pay  to  plain- 
tiff oncsixth  of  the  gross  receipts  from  sales  of  the  property  if  he 
would  render  the  services  requested,  which  were  rendered  accordingly, 
the  cause  of  action  was  not  based  upon  the  acceptance  of  the  offer 
made  by  letter,  but  upon  the  parol  contract  which  resulted  when  the 
parties  were  brought  together. 

Id. — Findings  to  be  Liberally  Construed  to  Support  Judgment — 
Accepted  Letters— Modified  by  Obal  Contbact. — The  findings  are 
to  be  liberally  construed  to  support  the  judgment,  and  where  the 
court  found  that  a  written  offer  by  defendant  of  one-sixth  inter- 
est in  the  property  for  plaintiff's  services  to  be  rendered  was  ac- 
cepted by  letters,  but  that  such  letters  led  to  an  oral  interview 
between  them,  in  which  it  is  found  that  it  was  expressly  agreed  that 
in  consideration  of  the  services  to  be  rendered  by  plaintiff,  defend- 
ant would  pay  him  one-sixth  of  the  proceeds  of  all  sales,  which  was 
also  found  by  the  court,  such  oral  contract,  and  not  the  letters,  was 
properly  made  the  basis  of  the  judgment  for  the  plaintiff. 

Id. — Conflicting  Evidence  in  Pi^intiff's  Testimony — ^Pbovincb  of 
Tbial  Coubt. — Conceding  a  conflict  on  plaintiff's  own  testimony  aa 
to  what  there  was  to  do,  what  he  did,  and  when  he  completed  his 
work|  it  was  nevertheless  for  the  trial  court  to  reconcile  his  stato- 
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ments,  and  unless  manifestly  without  support,  the  findings  made 
thereon  should  not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  Millsap,  for  Appellant. 

Charles  Lantz,  and  Walton  J.  Wood,  for  Respondent 

SHAW,  J.— Action  begun  December  4,  1908.  By  the 
amended  complaint,  upon  which  the  action  was  tried,  it  was 
alleged  that  plaintiff  was  an  experienced  mining  engineer; 
that  on  January  1,  1904,  defendant  was  the  owner  of  a  one- 
half  interest  in  a  number  of  mining  claims  in  Riverside 
county;  that  he  employed  plaintiff  to  map,  photograph  and 
make  a  technical  report  as  to  the  quantity  and  value  of  ore 
therein,  and  assist  defendant  in  making  sales  of  the  property, 
in  consideration  of  the  performance  of  which  service  defend- 
ant agreed  to  give  to  plaintiff  an  undivided  one-sixth  of  his 
interest  in  said  property,  and  in  case  of  a  sale  of  any  of  the 
property  to  pay  to  plaintiff  one-sixth  of  the  gross  proceeds  of 
such  sale;  that  plaintiff  performed  his  part  of  the  contract; 
that  defendant  did  not  convey  to  plaintiff  any  interest  in  the 
property ;  that  he  sold  a  number  of  the  claims,  but  refused  to 
pay  to  plaintiff  any  part  of  the  proceeds  thereof,  or  to  pay 
him  any  sum  whatever,  except  plaintiff's  expenses  incurred 
in  the  performance  of  the  work;  that  the  exact  amount  re- 
ceived by  defendant  for  the  property  sold  is  unknown  to 
plaintiff,  but  on  information  and  belief  alleged  to  be  in  excess 
of  $10,000,  and  that  there  is  due  and  unpaid  to  him  a  sum  in 
excess  of  $1,266,  the  exact  amount  of  which  sum  so  due  and 
unpaid  plaintiff  is  imable  to  state.  The  prayer  was  for  judg- 
ment for  such  an  amount  as  might  be  found  due  plaintiff  from 
the  proceeds  of  the  sales  made  by  defendant,  and  a  decree 
adjudging  plaintiff  the  owner  of  a  one-sixth  interest  in  the 
property  which  defendant  retained.  By  answer  defendant 
denied  the  material  allegations  of  the  complaint  and,  in  addi- 
tion thereto,  pleaded  the  statute  of  limitations  as  a  bar  to 
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any  recovery  upon  the  alleged  agreement.  The  court  found 
the  issues,  in  so  far  as  they  affected  plaintiff's  right  to  one- 
sixth  of  the  proceeds  of  the  property  sold,  in  his  favor  and 
gave  him  judgment  therefor,  from  which,  and  an  order  deny- 
ing his  motion  for  a  new  trial,  defendant  appeals. 

While  the  complaint  is  inartificially  drawn  and  contains 
much  matter  of  surplusage,  it  must,  in  the  absence  of  de- 
murrer, be  construed  as  a  sufficient  statement  of  a  cause  of 
action  to  recover  money  alleged  to  be  due  upon  the  contract 
whereby  defendant  agreed  to  pay  plaintiff  one-sixth  of  the 
proceeds  of  the  sale  of  property  alleged  to  have  been  sold.  It 
also  purports  to  state  a  cause  of  action  for  the  specific  per- 
formance of  the  contract  as  to  the  unsold  mining  claims,  an 
interest  in  which  defendant  retained. 

Appellant  attacks  the  complaint,  claiming  that,  measured 
by  the  equitable  rules  applicable  to  cases  involving  specific 
performance,  it  is  insufficient  as  a  basis  for  the  relief  prayed 
for  as  to  the  unsold  property,  title  to  which  was  still  vested 
in  defendant.  Conceding  this  to  be  true,  a  complete  answer 
to  the  contention  is  that  during  the  trial,  in  open  court,  plain- 
tiff voluntarily  abandoned  all  claim  and  right  to  the  unsold 
portion  of  the  property,  and  asked  judgment  only  for  one- 
sixth  of  the  proceeds  of  the  property  sold.  No  demurrer  being 
interposed  and  no  judgment  rendered  against  defendant  de- 
creeing specific  performance,  appellant  will  not  be  heard  in 
an  attack  upon  the  complaint  based  upon  the  ground  that  it 
did  not  state  facts  entitling  plaintiff  to  relief  prayed  for  but 
not  granted.  Under  such  circumstances,  he  is  in  no  position 
to  complain.  The  case  of  Prince  v.  Lamb,  128  Cal.  120,  [60 
Pac.  689],  cited  by  appellant,  was  one  wherein  an  accounting 
was  sought  by  plaintiff  upon  the  theory  that  a  copartnership 
existed  between  the  parties.  The  court  held  the  facts  alleged 
insufficient  to  show  a  copartnership  or  any  right  to  the  relief 
claimed,  and,  hence,  no  facts  were  alleged  entitling  plaintiff 
to  a  decree  for  an  accounting.  The  case  at  bar,  as  shown  by 
the  record,  is  not  one  for  an  accounting,  but  for  simple  breach 
of  contract — plaintiff,  alleging  his  inability,  for  reasons  al- 
leged, to  state  the  exact  sum  due  by  reason  thereof,  asks  the 
court  to  determine  the  same  and  give  judgment  therefor. 

The  cause  of  action  was  not  barred  by  the  statute  of  limita- 
tions (Code  Civ.  Proc,  sees.  337,  343),  affirmatively  pleaded 
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by  defendant.  He  introduced  no  evidence  in  support  of  the 
allegation,  but  claims  that  plaintiff's  evidence  shows  the  ser- 
vices were  completed  prior  to  April  22,  1904,  and  the  original 
complaint  was  filed  December  4,  1908.  The  covenant  of 
defendant,  however,  was  not  to  pay  plaintiff  upon  completion 
of  performance  of  the  services,  but,  as  found  by  the  court, 
**to  pay  to  plaintiff  one-sixth  of  the  gross  receipts  which  said 
defendant  should  receive  from  the  sale  of  defendant's  interest 
in  the  property."  Nothing,  therefore,  was  due  from  defend- 
ant to  plaintiff  until  the  sale  was  consummated  and  the  pur- 
chase money  paid.  The  record  is  silent  as  to  the  date  when 
the  sale  was  made  and  the  purchase  money  in  the  sum  of 
$6,499.98  paid.  For  aught  that  appears,  this  sum  may  have 
been  paid  the  day  before  the  suit  was  brought.  Moreover, 
there  is  a  conflict  of  testimony  as  to  the  time  when  plaintiff 
completed  his  contract.  It  is  further  claimed  that  the  finding 
that  defendant  should  pay  plaintiff  one-sixth  of  the  gross  pro- 
ceeds of  the  sale  of  the  property  is  not  supported  by  the  evi- 
dence, for  the  reason  that,  in  certain  letters  written  plaintiff, 
who  was  then  operating  a  mine  in  Kern  county,  defendant 
offered  to  give  him  a  one-sixth  interest  in  the  property,  and 
in  response  to  these  letters,  and  at  the  request  of  defendant, 
plaintiff  came  to  Los  Angeles,  where,  as  he  says,  "We  talked 
the  proposition  over,  and  I  told  him  I  wanted  to  have  a  thor- 
ough understanding  of  this  thing.  He  said,  'Why,  sure. 
Now,  I  will  give  you  just  according  to  my  letters  that  I  have 
written  you.  I  will  give  you  all  the  expenses  for  the  trip, 
allowing  you  fifty  dollars  for  the  expenses  of  your  family 
while  you  are  gone  up  there,  and  I  will  give  you  a  one-sixth 
interest  of  all  that  I  receive  on  the  property.'  I  said,  *Now, 
if  there  is  any  money  to  be  paid  on  this,  I  do  not  care  to  go 
into  it  because  it  is  too  large  a  deal  for  me  to  tackle.  I  have 
not  got  the  money.'  He  said,  'There  is  no  money  coming 
from  you  whatever.  The  thing  is  big  enough.  I  know  what 
it  is  and  we  can  all  clean  up  a  fortune.  I  will  give  you  one- 
sixth  of  the  gross  receipts  if  you  will  go  down  there  and  see 
that  I  do  not  get  beat  out  of  the  property.  I  want  you  to  go 
and  make  maps  of  the  property,  make  photographs  and  con- 
scientiously sample  the  ore.'  "  Plaintiff  further  testified  that 
**the  major  part  of  the  work,  with  the  exception  of  endeavor- 
ing to  help  sell  the  property,  w^as  all  done  within  a  few 
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months,  but  I  endeavored  until  the  latter  part  of  last  year 
to  help  him  sell  the  property."  Appellant  insists  that  this 
oral  agreement  was  void  for  want  of  other  consideration  than 
the  promise  on  the  part  of  plaintiff  to  perform  a  duty  already 
imposed  upon  him  by  an  acceptance  of  defendant's  offer 
made  by  letter  to  give  him  a  one-sixth  interest  in  the  prop- 
erty, which  fact  he  claims  was  found  by  the  court.  (Sullivan 
V.  Sullivan,  99  Cal.  187,  [33  Pac.  862].)  If  possible,  findings 
are  to  be  liberally  construed  in  support  of  the  judgment. 
(Ames  V.  City  of  San  Diego,  101  Cal.  395,  [35  Pac.  1005].) 
The  finding  that  upon  receipt  of  the  letters,  plaintiff  accepted 
defendant's  offer  by  letter  and  left  his  work  in  Kern  county 
and  came  to  Los  Angeles,  and  there  had  a  conversation  with 
defendant  in  which  it  was  agreed  that  defendant  should  pay 
him  one-sixth  of  the  gross  proceeds  of  the  sale,  rightly  con- 
strued, means  that  in  response  to  letters  plaintiff  came  to  Los 
Angeles,  where  an  oral  contract  was  made,  as  found  by  the 
court.  The  parol  contract,  not  the  offer  made  by  letter,  which 
brought  the  parties  together,  constitutes  the  basis  for  plain- 
tiff's right  to  recover.  This  was  the  theory  upon  which  the 
trial  court  gave  judgment  for  plaintiff.  Conceding  a  conflict 
in  plaintiff's  own  testimony  as  to  what  he  was  to  do,  what  he 
did  and  when  he  completed  his  work,  it  was,  nevertheless,  for 
the  trial  court  to  reconcile  his  statements,  and,  unless  mani- 
festly without  support,  the  findings  made  thereon  should  not 
be  disturbed.  Applying  this  rule,  and  recognizing  the  exist- 
ence of  such  conflict,  we  are  of  the  opinion  that  the  attack 
upon  the  flndings  is  without  merit. 
Judgment  and  order  afSrmed. 

Allen,  P.  J.,  and  James,  J.,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  10,  1912. 
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[Civ.  No.  1216.     Second  Appellate  District.— July  13,  1912.] 

S.  B.  GOODMAN,  Petitioner,  v.  SUPERIOR  COURT  0? 
THE  STATE  OF  CALIFORNIA,  IN  AND  FOR  THE 
COUNTY  OF  LOS  ANGELES,  and  N.  P.  CONREY, 
One  of  the  Judges  Thereof,  Respondents. 

Appeal  feom  Justice's  Court— Filing  op  Undertaking  Before  Noticb 
— Proper  Dismissal — Mandamus  Disallowed. — Upou  appeal  from 
a  justice's  court  to  the  superior  court,  where  the  undertaking  on 
appeal  was  prematurely  filed  before  the  filing  of  the  notice  of  appeal, 
the  superior  court  acquired  no  jurisdiction  of  the  appeal,  and  prop- 
erly dismissed  the  same;  and  a  writ  of  mandate  will  not  lie  direct- 
ing the  superior  court  and  the  judge  thereof  to  vacate  and  set  aside 
the  order  dismissing  the  appeal. 

APPLICATION  for  writ  of  mandate  to  the  Superior  Court 
in  and  for  Los  Angeles  County,  and  N.  P.  Conrey,  Judge 
thereof. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  Millsap,  for  Petitioner. 

THE  COURT.— The  affidavit  discloses  that  a  certain  judg- 
itient  was  rendered  against  petitioner,  as  defendant  in  a  cer- 
tain action  brought  in  the  justice's  court,  on  the  seventh  day 
of  March,  1912,  for  the  sum  of  $234.60 ;  that  thereafter,  on 
the  fourteenth  day  of  March,  an  undertaking  was  filed  in  the 
justice's  court  staying  execution  on  said  judgment,  and  also 
an  undertaking  on  appeal;  that  on  the  third  day  of  April 
following  a  notice  of  appeal  was  filed,  and  thereafter  the 
amount  required  by  law  to  be  paid  for  the  filing  of  papers 
ATI  appeal  was  duly  paid;  that  thereafter,  on  July  1st,  the 
superior  court  dismissed  the  appeal.  This  application  prays 
for  a  writ  directing  the  respondents  to  vacate  and  set  aside 
the  order  made  and  entered  dismissing  the  appeal.  We  are 
of  opinion  that  this  writ  should  bt  denied  upon  the  authority 
of  Rigby  v.  Superior  Court,  162  Cal.  334,  [122  Pac.  958] ; 
W.  P.  Jeffreys  &  Co,  v.  Superior  Couriy  IS  Cal.  App.  193, 
[109  Pac.  147],  and  Stimpson  Scale  Co.  v.  Superior  Court,  12 
Cal.  App.  539,  [107  Pac.  1013]. 

Application  for  writ  denied. 
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[Ciy.  No.  1085.    Second  Appellate  District.— July  15,  1912.J 

TITLE  INSURANCE  &  TRUST  COMPANY,  a  Corporation, 
Appellant,  v.  KING  LAND  &  IMPROVEMENT  CO.,  a 
Corporation,  G.  W.  BURLEIGH,  C.  R.  WARD  and 
ROBERT  McPADDEN,  Respondents ;  W.  J.  KING  et  al., 
Codefendants. 

Untenable  Action  on  Note — Payment  at  Maturitt  a  Condition  of 
Option  to  Buy  Land — Rescission  of  Option  Befoke  Suit — ^Ee- 
lease  of  Makers  and  Guarantors. — Where  plaintiff  had  contracted 
with  a  defendant,  as  principal,  that  on  condition  that  he  should  pay 
a  note  executed  by  a  comaker  with  him,  and  indorsed  by  other  par- 
ties as  guarantors,  at  maturity,  he  should  be  entitled  to  an  option 
to  buy  land  at  an  agreed  price,  and  upon  the  failure  to  pay  the 
said  note  at  maturity,  plaintiff  rescinded  the  option,  by  notifying 
such  defendant  "that  all  your  rights  under  the  said  option  agreement 
have  been,  by  your  failure  promptly  to  pay  said  note,  terminated 
and  you  are  hereby  given  formal  notice  to  that  effect/'  such  rescis- 
sion terminated  all  liability  of  the  makers  and  guarantors  upon  the 
note,  and  the  plaintiff  cannot  thereafter  maintain  an  action  thereon. 

Id. — Agreement  for  Option  Executory — Termination — Estoppel. — 
The  contract,  so  far  as  affecting  the  giving  of  an  option,  is  to  be 
interpreted  as  executory  on  both  sides.  The  contracting  defendant 
could  not,  under  his  executory  agreement,  secure  the  option  until  he 
had  satisfied  the  indebtedness  which  constituted  the  consideration 
for  his  privilege;  and  the  executory  contract  to  give  the  option  was 
by  its  terms  dependent  upon  such  payment,  and  could  be  rescinded 
for  nonpayment.  When  it  is  thus  terminated  on  both  sides,  neither 
party  can  thereafter  in  any  way  enforce  the  contract.  The  plaintiff 
cannot  be  permitted  to  collect  the  full  consideration  agreed  to  be 
paid  as  the  price  of  an  optional  right,  and  at  the  same  time  decline 
to  permit  the  exercise  of  such  right. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial.  Leon 
F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stephens  &  Stephens,  for  Appellant. 

Scarborough  &  Forgy,  for  Respondents. 
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JAMES,  J. — This  action  was  brought  by  the  plaintiflP  on  a 
promissory  note  made  for  the  principal  sum  of  $10,000  exe- 
cuted by  the  King  Land  &  Improvement  Co.  and  W.  J.  King, 
and  guaranteed  by  respondents  G.  W.  Burleigh,  C.  E.  Ward 
and  Robert  McFadden.  Judgment  was  in  favor  of  the  re- 
spondents mentioned.  The  appeal  is  on  the  part  of  plaintiff 
and  is  taken  from  the  judgment  and  alao  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

In  October,  1907,  plaintiff,  acting  as  trustee  for  the  owners 
of  a  considerable  acreage  in  the  Rancho  Sausal  Redondo,  in 
Los  Angeles  county,  made  an  agreement  with  W.  J.  King, 
whereby  it  was  provided  that  the  said  King  should  be  given 
an  option  to  purchase  the  real  estate  so  held  in  trust  for  the 
total  amount  of  $130,000.  A  similar  agreement  had  previously 
been  made  between  the  same  parties,  but  King,  having  failed 
to  fulfill  the  obligations  thereof  on  his  part  to  be  performed, 
a  new  arrangement  was  consummated  and  a  second  writing 
executed.  In  this  writing  it  was  first  recited  that  it  was  the 
desire  to  give  a  further  extension  of  the  option  to  King,  and 
that  the  original  agreement  was  abrogated  and  annulled,  and 
it  was  then  recited: 

**2.  That  in  consideration  of  the  nine  thousand  ($9000)  dol- 
lars heretofore  paid  as  herein  recited,  and  in  further  consid- 
eration of  the  execution  of  two  promissory  notes  to  the  party 
of  the  first  part  by  the  party  of  the  second  part  and  the  King 
Land  and  Improvement  Company,  a  corporation,  said  notes 
dated  October  1,  1907,  drawing  interest  from  date  at  the  rate 
of  6  per  cent  per  annum,  the  first  of  said  notes  for  $6,000, 
payable  on  or  before  November  5,  1907,  the  second  of  said 
notes  for  $10,000  payable  on  or  before  March  1,  1908,  and  both 
of  said  notes  endorsed  and  guaranteed  by  W.  J.  King,  Chas. 
Kern,  Dr.  Geo.  Burleigh,  A.  C.  Black,  H.  E.  Smith,  C.  R. 
Ward,  Robt.  McFadden,  H.  C.  Cartmell,  Wm.  I.  Inne^  and 
Albert  Puller,  and  in  consideration  of  the  prompt  payment 
of  said  two  promissory  notes  at  the  maturity  thereof,  time 
being  of  the  essence  of  the  contract  with  respect  to  the  pay- 
ment thereof,  the  party  of  the  first  part  gives  and  extends 
to  the  party  of  the  second  part  the  exclusive  option  right  and 
privilege  of  purchasing  the  said  real  property  from  the  party 
of  the  first  part  at  the  price  of  one  hundred  and  thirty 
(130,000)  dollars,  gold  coin  of  the  United  States, 
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"If  the  party  of  the  second  part  shall  promptly  pay  both  of 
said  notes  on  or  before  the  maturity  thereof,  and  shall  on  or 
before  the  first  of  April,  1908,  pay  to  the  party  of  the  fint  part 
the  further  sum  of  $18,334,  time  being  of  the  essence  of  said 
pa3rments  together  with  interest  on  both  of  said  promissory 
notes,  as  herein  provided,  and  with  interest  upon  the  said 
$18,334  at  6  per  cent  per  annum  from  the  first  of  April,  1907, 
and  if  the  party  of  the  second  part  shall  then  pay  to  the  party 
of  the  first  part  interest  upon  the  sum  of  $16,000  from  April 
1, 1907,  to  October  1, 1907,  at  the  rate  of  6  per  cent  per  annum, 
then  the  party  of  the  first  part  will  convey  to  the  party  of  the 
second  part  or  his  assigns,  the  said  property,  by  deed  in  form 
of  grant,  bargain  and  sale,  said  deed  to  provide  however, 
that  the  taxes  of  the  year  1907-8  and  the  year  1908-9  shall 
be  paid  by  the  party  of  the  second  part  or  his  assigns,  and 
thereupon  and  contemporaneously  therewith,  the  party  of  the 
second  part  and  his  assigns  in  the  said  property  will  execute 
to  the  party  of  the  first  part  two  promissory  notes,  each  for  the 
sum  of  $43,333.33,  both  bearing  interest  from  the  first  day  of 
April,  1907,  at  the  net  rate  of  6  per  cent  per  annum,  payable 
semi-annually,  and  if  not  so  paid  to  be  compounded,  and  the 
party  of  the  second  part  and  his  assigns  will  execute  to  the 
party  of  the  first  part  a  purchase  money  mortgage  upon  the 
said  property  (or  a  trust  deed,  at  the  election  of  the  party 
of  the  first  part)  in  the  form  used  by  the  party  of  the  first 
part,  providing  among  other  things,  that  the  interest  secured 
thereby  shall  be  net  at  the  rate  of  6  per  cent  per  annum  and 
making  such  provision  in  the  said  mortgage  or  trust  deed,  at 
the  option  of  the  party  of  the  first  part,  as  shall  secure  that 
end." 

The  promissory  notes  were  duly  executed  as  in  the  agree- 
ment provided,  and  the  first  note  of  $6,000  was  paid.  Default 
was  made  in  the  payment  of  the  $10,000  note,  and  on  April 
1st  the  plaintiff  caused  to  be  served  upon  King  the  following 
notice  : 
"Dear  Sir: 

"Under  an  agreement  entered  into  between  you  and  this  cor- 
poration on  the  first  day  of  October,  1907,  it  was,  among  other 
things,  provided  that  if  you  should  promptly  pay  a  note  of 
$10,000  in  said  contract  referred  to,  on  or  before  March  1st, 
1908,  time  being  of  the  essence  of  the  contract  with  respect. 
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to  the  payment  thereof,  the  undersigned  would  give  and  ex- 
tend to  you  the  exclusive  option  and  privilege  of  purchasing 
certain  real  property  described  in  said  agreement. 

**You  having  failed  to  pay  the  said  $10,000  promissory  note 
in  full,  have,  of  course,  failed  to  secure  the  option  of  purchas- 
ing said  property,  and 

"You  are  hereby  notified  that  all  your  rights  under  the  said 
option  agreement  have  been  by  your  failure  to  promptly  pay 
said  note,  terminated,  and  you  are  hereby  given  formal  notice 
to  that  effect." 

Subsequently  this  action  was  brought  for  the  purpose  of  se- 
curing a  judgment  against  the  defendants  on  the  $10,000  note. 
The  trial  court  made  its  findings  in  favor  of  the  respondents 
first  mentioned  herein.  It  is  argued  on  behalf  of  appellant 
that  the  trial  court  erred  in  concluding  that  upon  the  giving 
of  the  above  notice,  which  plaintiff  caused  to  be  served  upon 
King  on  April  1st,  plaintiff  rescinded  the  contract  and  thereby 
relieved  respondents  from  any  liability  accruing  on  account 
of  the  $10,000  note.  This  contention  is  made  upon  the  argu- 
ment that  the  agreement  contemplated  that  the  payments  evi- 
denced by  the  $6,000  and  $10,000  promissory  notes  were  pay- 
ments to  be  made  to  plaintiff  in  consideration  of  an  option 
to  purchase  being  extended  to  King,  and  that  the  consideration 
having  been  executed  by  the  plaintiff,  liability  accrued  upon 
the  promissory  notes  at  the  dates  of  their  maturity.  It  is  evi- 
dent that  the  trial  court  in  interpreting  the  contract  of  the 
parties  concluded  that  the  agreement  constituted  an  agreement 
of  sale  which,  upon  rescission  thereof  exercised  by  the  plain- 
tiff, worked  a  waiver  of  the  right  to  collect  any  of  the  pay- 
ments of  money  provided  therein  to  be  made.  Viewing  the 
contract  in  this  light,  appellant  concedes  that  the  judgment 
would  be  right.  The  contract,  however,  does  not  appear  to 
impose  an  obligation  on  the  part  of  King  to  purchase  at  all 
events ;  in  other  words,  no  terms  appear  under  which  it  would 
seem  that  the  plaintiff  would  have  the  right  to  tender  full  per- 
formance, including  an  offer  to  transfer  title,  and  enforce  a 
demand  against  King  that  he  make  all  of  the  payments  therein 
specified  and  execute  the  two  final  promissory  notes  for  $43,- 
333.33  each.  The  contract,  therefore,  is  incomplete  as  a  con- 
tract to  sell  and  to  purchase,  and  must  be  considered  as  one 
by  which  King  was  to  be  allowed  an  optional  right  to  make 
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the  purchase  upon  the  terms  agreed.  The  question  then  pre- 
sents itself  as  to  whether  these  payments  evidenced  by  the 
promissory  notes  for  $6,000  and  $10,000,  respectively,  were 
payments  to  be  made  for  an  executed  consideration,  to  wit. 
an  optional  right  extending  from  the  time  of  the  making  of 
the  agreement  up  to  the  date  of  the  maturity  of  said  notes. 
We  are  of  the  opinion  that  it  was  not  contemplated  that  King 
should  have  any  option  at  all  until  he  made  payment  of  the 
promissory  notes  according  to  their  terms,  and  that  the  con- 
dition imposed  upon  him  was  that  he  should  become  possessed 
of  this  option  right  when,  and  only  when,  both  promissory 
notes  had  been  paid  according  to  their  terms;  that  is,  if  he 
paid  the  notes  in  full  and  promptly,  then  the  option  to  pur- 
chase would  be  extended  to  him.  On  the  contrary,  if  he  failed 
to  pay  the  notes  promptly,  the  option  right  which  was  to  ac- 
crue upon  these  payments  being  made  would  not  accrue,  and 
plaintiff  might  decline  to  allow  him  to  purchase  the  property 
for  the  price  agreed  upon  and  rescind  the  agreement,  which 
in  fact  it  did  do.  In  aid  of  this  conclusion  is  the  language 
used  by  plaintiff  itself  in  the  notice  which  it  gave  to  King 
on  April  1,  1908.  In  that  notice  it  is  recited  that  the  agree- 
ment provided  that  if  the  $10,000  note  was  paid  promptly, 
"the  undersigned  would  give  and  extend  to  you  the  exclusive 
option  and  privilege  of  purchasing  certain  real  property  de- 
scribed in  said  agreement.  You  having  failed  to  pay  the  said 
$10,000  promissory  note  in  full,  have,  of  course,  failed  to 
secure  the  option  of  purchasing  said  property."    The  agree-  I 

ment,  then,  as  we  interpret  it,  so  far  as  it  affected  the  giving 
of  an  option,  was  executory  on  both  sides.     It  was  rescinded 
on  the  part  of  the  plaintiff  because  of  the  failure  of  defendant 
to  satisfy  conditions  imposed  upon  him,  and  having  been  re- 
scinded, the  makers  and  guarantors  of  the  promissory  note  for  j 
$10,000  w^ere  thereby  relieved  from  any  liability  on  that  ac-  | 
count.     Certainly  plaintiff  could  not  be  permitted  to  collect  the  ! 
full  consideration  agreed  to  be  paid  as  the  price  of  an  optional 
right  and  at  the  same  time  decline  to  permit  the  exercise  of 
such  right.     King  could  not  under  his  agreement  have  claimed 
the  privilege  of  purchasing  the  real  property  at  the  agreed 
price  of  $130,000  until  he  had  satisfied  the  indebtedness  evi- 
denced by  the  promissory  notes  which  constituted  the  consid- 
eration to  be  paid  by  him  for  that  privilege.     The  effect  of 
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the  notice  of  rescission  given  to  King  by  plaintiflP  was  to  in- 
form him  that  the  optional  privilege  to  purchase  would  not  be 
extended  to  him,  because  he  had  failed  to  pay  the  considera- 
tion therefor ;  and  if  the  right  of  plaintiff  to  collect  upon  the 
$10,000  note  is  sustained,  the  result  would  be  that  full  pay- 
ment would  be  exacted  for  a  right  which  plaintiff  declined  and 
refused  to  give  in  return  therefor.  The  contract  under  con- 
sideration is  diflScult  of  construction,  and  it  is  not  easy  to 
perceive  just  what  was  the  intent  of  the  parties  at  the  time 
they  made  it.  If  there  had  been  incorporated  in  it  sufficient 
to  show  an  obligation  on  the  part  of  King  to  purchase  at 
all  events,  then  there  would  be  shown  sufficient  substance 
to  make  a  very  complete  contract  of  sale  and  purchase.  Be- 
ing lacking  in  such  provisions  as  we  have  mentioned,  how- 
ever, we  think  it  should  be  construed  as  a  contract  to  give  an 
option,  and  one  subject  to  the  construction  which  we  have 
given  it.  We  conclude  that  the  judgment  of  the  trial  court 
was  right,  nevertheless,  because  plaintiff,  having  rescinded  the 
agreement  to  give  an  option,  waived  its  right  to  exact  payment 
on  the  $10,000  note,  and  that  all  of  the  makers  and  guarantors 
thereof  were  consequently  relieved  from  liability. 
The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
'  by  the  supreme  court  on  September  13,  1912. 
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[Ciy.  No.  1112.    Second  Appellate  District.— July  15,  1912.] 

P.  A.  STANTON  and  G.  W.  VAN  ALSTYNB,  Appellants, 
V.  ARCHIBALD  FREEMAN  et  al.,  Defendants;  H.  L. 
MARTIN,  WILLOUGHBY  RODMAN,  ROSS  T.  HICK- 
COX,  JAMES  COOK,  CHAS.  LLOYD  and  INGLE- 
WOOD  WATER  CO.,  a  Corporation,  Respondents. 

Action  to  Quiet  Title — Deed  to  Beal  Estate  Broker — ^Ck)MMTssTONS 
NOT  Earned — Failure  of  Consideration — Inefpective  Deliveby — 
Support  op  Findings. — In  an  action  to  quiet  title  brought  by  real 
estate  brokers  against  the  defendants,  involving  the  validity  of  a 
deed  of  certain  lots  claimed  to  have  been  delivered  by  two  of  the 
defendants  to  plaintiffs,  and  which  defendants  subsequently  conveyed 
to  eodefendants,  it  is  held  that  findings  that  such  lots  were  deeded 
to  plaintiffs  as  payment  for  future  commissions  to  be  earned  for  a 
sale  to  be  made  of  such  lots,  and  that  they  were  not  earned,  being 
based  on  conflicting  evidence,  cannot  be  disturbed;  and  that  other 
findings  that  there  was  a  failure  of  consideration  for  the  deed  and 
that  the  delivery  thereof  was  Ineffective  are  also  supported  by  suffi- 
cient evidence,  and  that  such  findings  are  sufficient  to  defeat  the 
plaintiffs'  title. 

Id. — Corroborative  Evidence  of  Coplaintifp. — Where  one  of  the  plain- 
tiffs, in  his  testimony,  stated:  "If  the  deal  went  through,  it  [the 
deed]  was  coming  to  us;  if  the  deal  did  not  go  through,  it  was  to 
be  delivered  to  Mr.  Freeman.  We  had  no  desire  to  retain  the 
deed  " — proof  of  such  evidence  was  proper  to  show  the  understanding 
of  the  parties,  and  to  corroborate  the  evidence  of  the  defendant 
Freeman  that  the  consideration  for  the  deed  was  payment  for  future 
service  to  be  earned  by  completing  the  sale  of  the  property,  as  found 
by  the  court. 

Id. — Nature  of  Delivery  op  Deed — Intent  of  Operation  Essential — 
Effectiveness  Conditional  on  Earning  Future  Commissions. — 
To  constitute  delivery  of  a  deed  it  is  not  sufficient  that  there  be  a 
mere  delivery  of  its  possession,  but  this  act  must  be  accompanied 
with  the  intent  that  the  deed  shall  become  operative  as  such.  In 
this  case,  the  court  having  found  that  the  lots  were  to  be  transferred 
to  plaintiffs  in  payment  of  commissions  to  be  earned,  which  were  not 
earned,  the  inferential  fact  to  be  drawn  therefrom,  that  the  trans- 
fer of  title  and  consequent  delivery  of  the  deed  were  not  to  be  com- 
pleted until  such  consideration  should  be  fully  executed,  is  sufficiently 
supported  by  the  evidence. 

Id.— Want  op  Consideration  for  Transfer — ^Plaintiffs  Without 
Title — Defense  Without  Cross -complaint — Support  of  Decree. 
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It  appeanng  that  under  the  iasuee  made  hj  the  pleadings  and  the 
eondttsion  of  the  trial  court  thereon  that  there  was  no  consideration 
for  the  transfer  of  the  lots,  it  follows  that  plaintiffs  were  not  en- 
titled to  have  established  anj  title  in  their  favor;  and,  the  considera- 
tion having  totally  failed,  it  was  not  essential  that  the  defendants 
should  have  demanded  hy  cross-eomplaint  that  the  deed  be  canceled 
and  delivered  up,  but  they  might,  as  they  did,  defend  against  plain- 
tiffs' asserted  right  to  title,  and  may  maintain  the  decree  as  it  was 
entered  in  their  favor. 
Id.— Continuous  Undisturbed  Possession  foe  Nearly  Four  Years — 
cobroboratiyx  circumstance  as  to  original  understanding. — 
Though  the  fact  that  the  defendants  and  their  predecessors  in  interest 
had  been  in  possession  of  the  lots  and  had  paid  taxes  thereon  for  more 
than  five  years  is  insufficient  to  show  a  prescriptive  title  in  plain- 
tiffs, whose  deed  was  less  than  four  years  before  the  commencement 
of  the  action,  yet  such  continuous  possession,  without  interference 
from  November,  1902,  until  September,  1906,  when  they  brought  the 
action,  was  pertinent  as  a  circumstance  to  corroborate  the  conten- 
tion of  defendants  as  to  the  original  understanding  when  the  deed 
was  made. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  appellants'  motion  for  a  new  trial. 
Frank  F.  Oster,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bourdette  &  Bacon,  Smith  &  Smith,  and  Frank  James,  for 
Appellants. 

Willoughby  Bodman,  and  Willis  L  Morrison,  for  Be- 
gpondents. 

JA^IES,  J. — Action  brought  by  plaintiflPs  to  quiet  title  to 
certain  lots  of  land  in  the  townsite  of  Inglewood,  in  Los  An- 
geles county.  Judgment  was  in  favor  of  defendants,  and 
plaintiffs  have  appealed  from  an  order  denying  a  motion  made 
by  them  for  a  new  trial. 

Prior  to  November,  1902,  plaintiffs,  as  real  estate  agents  and 
brokers,  had  been  employed  by  defendant  Freeman  and  his 
wife  to  negotiate  the  sale  of  property  owned  by  said  defend- 
ants at  Inglewood.  Some  property  had  been  sold  under  that 
agency  and  in  November,  1902,  there  was  pending  a  sale  of  a 
large  amount  of  said  property  under    negotiations  made  by 
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plaintiffs  with  parties  representing  the  Inglewood  Water  Com- 
pany. Defendant  Archibald  C.  Freeman  visited  the  oflSce  of 
plaintiffs  one  day  while  such  negotiations  were  under  way  and 
there,  at  the  suggestion  of  plaintiff  Van  Alstyne,  made  a  deed, 
which  was  signed  and  duly  acknowledged  by  himself  and  wife 
and  purported  to  convey  to  plaintiffs  title  to  the  property  in 
question  in  this  action.  This  deed  was  placed  among  the 
papers  of  plaintiffs  at  their  office,  and  two  weeks  later  Free- 
man called  and  asked  to  examine  it.  It  had  never  been  re- 
corded and  Van  Alstyne  procured  it  from  his  files  and  handed 
it  to  Freeman.  Freeman  made  some  statement  to  the  general 
effect  that  he  wanted  to  check  up  the  lines  and  took  the  deed 
away  and  refused  to  return  it.  There  were  some  negotiations 
between  counsel  for  Freeman  and  plaintiffs  following  in 
which  Freeman's  attorney  endeavored  to  secure  the  consent  of 
plaintiffs  to  have  the  deed  placed  in  escrow  along  with  other 
papers  pertaining  to  the  transfer  of  the  property  about  which 
negotiations  had  been  had,  as  before  mentioned,  but  to  this 
course  plaintiffs  refused  to  assent  and  the  deed  was  left  in 
the  possession  of  Freeman's  attorney.  A  controversy  had 
arisen  between  plaintiffs  and  Freeman  because  it  was  claimed 
by  Freeman  that  he  had  not  been  dealt  fairly  with  by  plain- 
tiffs, his  agents,  in  connection  with  the  proposed  pending  sale 
of  real  estate,  in  that  the  agents,  without  his  knowledge,  pro* 
posed  to  secure  for  their  own  benefit  a  price  in  excess  of  that 
which  they  represented  to  Freeman  as  being  the  consideration, 
for  the  proposed  sale.  Freeman  look  up  the  negotiations  from 
this  point  on  his  own  behalf  and  refused  to  recognize  plaintiffs 
further  in  the  matter,  and  completed  the  sale  to  the  same  par- 
ties, but  upon  different  terms  and  conditions.  Plaintiffs  sub- 
sequently brought  an  action  against  Freeman  to  recover  for 
alleged  commissions  earned  on  account  of  the  sale  of  the  lat- 
ter's  property,  and  in  that  action  they  were  defeated,  the  court 
finding  that  they  did  not  complete  the  sale  of  the  property 
and  were  not  entitled  to  any  commission.  Subsequently,  Free- 
man transferred  the  property  described  in  plaintiffs'  com- 
plaint by  deed  to  the  Inglewood  Water  Company,  and  it  in 
turn  sold  some  of  it  to  defendant  Lloyd.  Plaintiffs  never  ob- 
tained possession  of  any  of  the  lots  described  in  their  deed, 
and  rents  were  collected  and  taxes  paid  by  Freeman  and  his 
subsequent  grantees  continuously  down  to  the  time  that  this 
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action  was  commenced,  which  was  on  September  21,  1906. 
In  the  answers  of  defendants  it  was  denied  that  plaintiffs  had 
any  title  to  or  interest  in  the  lots,  and  it  was  further  set  up 
that  there  was  a  failure  of  consideration  for  the  transfer  of 
title,  in  that  the  property  was  intended  to  be  given  in  payment 
of  commissions  to  become  due  to  plaintiffs  and  which  in  fact 
they  did  not  earn.  The  defense  of  nondelivery  of  the  deed 
was  made  also  as  an  issue  under  the  pleadings.  The  court 
found  all  of  the  facts  in  favor  of  defendants.  The  finding  of 
the  court  that  the  lots  in  question  were  to  be  deeded  to  plain- 
tiffs in  payment  of  commissions,  which  the  court  also  found 
they  did  not  earn,  cannot  be  disturbed  for  the  reason  that  it 
is  based  upon  conflicting  testimony.  Van  Alstyne  testified 
that  the  deed  was  by  him  requested  to  be  given  as  a  sort  of 
additional  compensation  for  services  already  rendered.  Free- 
man testified  that  it  was  understood  that  the  lots  were  to  be 
given  as  compensation  for  services  rendered  for  the  consumma- 
tion of  the  deal  then  pending,  which  contemplated  the  sale 
of  his  property  to  persons  representing  the  Inglewood  Water 
Company.  It  appeared  also  in  testimony  that  plaintiff  Stan- 
ton had  testified  at  the  trial  had  regarding  commissions 
claimed  to  be  due  from  Freeman,  and  while  referring  to  the 
same  deed,  as  follows:  "If  the  deal  went  through  it  [the  deed] 
was  coming  to  us ;  if  the  deal  did  not  go  through  it  was  to  be 
delivered  to  Mr.  Freeman.  We  had  no  desire  to  retain  the 
deed."  Proof  of  this  statement  was  proper  evidence  of  the 
understanding  had  regarding  the  consideration  for  the  deed 
between  the  parties,  and  was  corroborative  of  Freeman's  state- 
ment that  that  consideration  was  payment  of  compensation  for 
services  rendered  in  completing  the  sale  of  his  property.  In 
Kenney  v.  Parks,  137  Cal.  531,  [70  Pac.  557],  it  is  said:  "To 
constitute  delivery  of  a  deed  it  is  not  sufficient  that  there  be 
a  mere  delivery  of  its  possession,  but  this  act  must  be  accom- 
panied with  the  intent  that  the  deed  shall  become  operative 
as  such.  (Citing  authorities.)  Here  both  parties  understood 
that  the  deed  could  have  no  effect  until  recorded;  and  there 
was  therefore  no  intent  that  it  should  become  immediately 
operative,  or  that  it  should  ever  become  operative  during  the 
life  of  the  grantor,  or  afterward,  unless  the  grantee  should  sur- 
vive her."  (See,  also,  Black  v.  Sharkey,  104  Cal.  281,  [37 
Pac.  939] ;  Whitney  v.  American  Ins.  Co.,  127  Cal.  467,  [59 
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Pac.  897].)  In  this  case,  the  court  having  adopted  the  con- 
tention of  defendant  Freeman  that  the  lots  were  to  be  trans- 
ferred to  plaintiffs  in  payment  of  commissions  not  then  earned 
and  which  were  not  thereafter  earned,  the  inferential  fact  to 
be  drawn  therefrom,  that  the  transfer  of  title,  and  consequently 
delivery  of  the  deed,  was  not  to  be  completed  until  such  con- 
sideration had  been  fully  executed,  is  suflSciently  supported 
by  the  evidence.  But  if  we  assume  that  there  was  a  complete 
delivery  at  the  time  the  deed  was  made  and  given  to  Van 
Alstyne,  we  think,  under  the  issues  made  by  the  plealdings 
and  the  conclusion  of  the  trial  court  thereon,  that  there  was 
no  consideration  rendered  by  plaintiffs  to  defendants  for  the 
transfer  of  the  lots,  and  plaintiffs  were  not  entitled  to  have 
established  any  title  in  their  favor.  The  consideration  having 
totally  failed,  we  do  not  think  that  it  was  essential  that  de- 
fendants should  have  demanded,  by  cross-complaint,  that  the 
deed  be  delivered  up  and  canceled  by  reason  thereof,  but 
that  they  might,  as  they  did,  defend  against  plaintiffs'  asserted 
right  to  title  and  maintain  the  decree  as  it  was  entered  in 
their  favor. 

Our  conclusions  on  the  questions  we  have  discussed  dispose 
of  the  vital  matters  involved,  and  it  becomes  unnecessary  to 
consider  the  further  points,  of  which  there  are  a  number, 
urged  on  behalf  of  appellants.  The  fact  that  defendants  were 
in  possession,  by  themselves  and  their  predecessors  in  interest, 
and  had  paid  all  taxes  levied  against  the  property  for  more 
than  five  years  prior  to  the  commencement  of  this  action^ 
would  not  establish  adverse  title  in  their  favor,  because  such 
title  could  not  have  been  adverse  to  plaintiffs  prior  to  the  time 
when  Freeman  left  the  deed  with  Van  Alstyne.  Prior  to  that 
time  there  could  have  been  no  right  or  claim  of  title  to  be 
asserted  on  behalf  of  plaintiffs.  However,  evidence  of  the  fact 
that  plaintiffs  did  not  obtain  or  seek  to  take  possession  of  the 
property  for  a  long  period  of  time,  to  wit,  from  November, 
1902,  until  September,  1906,  when  they  brought  this  action, 
was  pertinent  as  a  circumstance  at  least  tending  to  corroborate 
the  contention  of  defendants  as  to  the  understanding  had  at 
the  time  the  deed  was  made. 

The  order  denying  the  motion  for  a  new  trial  is  aflirmed, 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Crim.  No.  244.    Second  AppeHata  Dlstriet.— Jnlj  16,  lOlS.] 
THE  PEOPLE,  Respondent,  v.  CHARLIE  ROSS,  Appellant. 


CuiciKAL  Law-^Assault  With  Deadlt  Weapon  upon  Gitt  Bsoobde 
IJnlawpul  Attempt  to  Seabch  Dependant's  House — Evidenob — 
Impbopee  CoNVionoN. — ^Where  s  city  recorder  made  an  attempt  to 
enter  defendant's  house  to  search  the  same  for  liquor,  without  a 
proper  search-warrant  delivered  to  anj  offleer,  and  the  defendant 
used  a  loaded  pistol  to  prevent  sneh  entry,  and  the  defendant  was 
charged  and  convicted  in  the  superior  court  upon  a  felonj  charge 
•f  an  assault  with  a  deadly  weapon,  and  the  uncontradicted  evidence 
of  the  recorder  showed  that  defendant  had  "every  chance  to  Are  the 
gon  if  he  wanted  to,"  that  "nothing  prevented  him  from  doing  it," 
that  he  did  not  do  so,  and  "made  no  attempt  on  his  part  to  discharge 
the  firearm,"  such  evidence  shows  that  no  circumstance,  independent 
of  the  will  of  the  accused,  intervened  to  prevent  the  consummation 
of  the  assault,  and  the  evidence  is  insufficient  to  convict  the  defend- 
ant of  the  felony  charged. 

JiK — ^Undelivebed  Seaech- warrant  Prepabed  bt  Beoorder — Suspension 
OP  JupoicENT  ON  Plea  op  Violating  Liquor  Obdinance — Iicpbopeb 
Evidence. — ^Neither  a  search-warrant  prepared  by  the  city  recorder 
and  held  in  his  hands  without  delivery  to  any  proper  officer  for  its 
enforcement,  nor  a  former  suspension  of  sentence  by  him  during 
good  behavior  under  a  plea  of  guilty  of  violating  a  liquor  ordinance, 
constituted  any  authority  of  the  recorder  for  invading  defendant's 
premises  to  search  the  same  for  liquor;  and  it  was  prejudicial  error 
against  the  rights  of  the  defendant  to  admit  evidence  touching  such 
matters,  which  should  have  been  excluded  upon  defendant's  objeo- 
tion  thereto. 

Id. — Ebbob  in  Evidenob  Emphasized  bt  Ebrob  in  Instbuctions — 
PowEB  OP  City  Becobdeb  as  Probation  Oppicer. — The  error  in  evi- 
dence was  emphasized  by  errors  in  instructing  the  jury  to  the  effect 
that  the  city  recorder,  as  such,  by  reason  of  the  suspension  of  his 
sentence  during  defendant's  good  behavior,  was  empowered  to  enter 
his  premises  and  search  the  same,  and  supervise  his  conduct,  and  that 
as  to  defendant,  the  recorder  was  for  the  time  vested  with  all  the 
rights  and  powers  of  a  probation  officer  appointed  by  the  superior 
court.  It  is  held  that  no  law  appears  conferring  such  authority  upon 
a  city  recorder,  and  that  other  instructions  given  as  to  defendant's 
conduct  and  the  rights  of  the  recorder  were  conflicting  and  prejudi- 
cial. 

Ii>. — CiTT  Recorder  a  Trespasser — Kiqht  of  Defendant  to  Resist.— 
The  position  of  the  city  recorder  was  that  of  a  trespasser  oa  de- 
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f'indant's  premises,  daiming  the  right  to  enter  hU  home  for  liquor, 
and  hie  acts  constituted  an  invasion  and  injury  to  the  rights  of  the 
defendant,  who,  under  sections  692  and  694  of  the  Penal  Code,  was 
entitled  to  employ  sufficient  resistance  to  prevent  the  commission  of 
the  offense,  though  not  to  the  extent  of  committing  a  homicide. 
Id. — Acts  Shown  mat  Constitute  Misdemeanor  but  not  Felony — 
Verdict  Improperly  Reached. — ^It  is  held,  conceding  that  the  acts 
of  the  defendant,  as  shown,  might  constitute  a  misdemeanor,  as  de- 
fined in  section  417  of  the  Penal  Code,  yet  that  they  were  insuffi- 
cient to  constitute  the  felony  charged;  and  that  the  record  shows 
that  the  verdict  was  improperly  reached  by  the  consideration  of  in- 
eompetent  evidence,  considered  in  the  light  of  erroneous  instruetioni. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County,  and  from  an  order  denying  a  motion  for  a  new 
trial.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Earl  Rogers,  W.  H.  Dehm,  and  H.  L.  Giesler,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

SIIAW,  J. — Defendant  was  convicted  upon  an  information 
charging  him  with  the  crime  of  assault  with  a  deadly  weapon. 
The  judgment  of  the  court  was  that  he  be  imprisoned  for  a 
term  of  one  year  in  the  state  prison  at  Folsom  and  pay  a  fine 
of  $2,000. 

From  this  judgment  and  an  order  denying  his  motion  for  a 
new  trial  defendant  appeals. 

At  the  time  in  question  defendant  was  conducting  a  public 
feed-yard  in  the  city  of  Imperial,  within  which  inelosure  was 
located  a  shack  or  house  wherein  he  lived.  Victor  Sterling, 
upon  whom  the  alleged  assault  was  committed,  was  city  re- 
corder of  Imperial.  Some  time  prior  to  the  alleged  assault 
defendant  had,  in  the  recorder's  court  presided  over  by  Ster- 
ling, pleaded  guilty  to  the  charge  of  violating  a  liquor  ordi- 
nance of  the  city  of  Imperial;  whereupon  it  was  adjudged 
that  he  should  pay  a  fine  of  $300  and  serve  ninety  days  in  jail, 
the  execution  of  which  sentence,  however,  was  ''suspended 
during  defendant's  good  behavior."  On  November  20,  1911, 
the  day  upon  which  the  assault  is  alleged  to  have  been  com- 
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mitted,  Sterling,  having  been  informed  that  defendant  was 
in  possession  of  a  quantity  of  liquor  with  the  intent  to  use 
th€  same  in  violation  of  law,  wrote  out  a  search-warrant  di- 
rected to  any  sheriff,  marshal,  constable,  or  policeman  in  Im- 
perial county,  commanding  such  officer  to  search  the  house, 
buildings  and  rooms  of  defendant  for  beer  in  bottles  and 
whisky  in  bottles,  jugs  or  kegs.  He  never  issued  or  delivered 
this  warrant  to  any  officer  empowered  to  execute  the  same, 
but,  retaining  it  in  his  possession,  he  called  to  his  aid  three 
persons,  two  of  whom  were  city  marshals  of  Imperial,  and  all 
of  whom  were  in  fact  armed,  and  these  four  went  in  an  auto- 
mobile to  defendant's  feed-yard  for  the  dual  purpose,  as  stated 
by  Sterling,  '*to  investigate  if  he  [defendant]  was  keeping 
good  faith  with  the  court,''  and  to  see  if  he  had  any  liquor  on 
the  premises.  Upon  driving  inside  the  inclosure,  his  armed 
escort,  making  no  display  of  their  arms,  however,  remained 
in  the  automobile  and  Sterling  got  out  and  proceeded  toward 
the  house  of  defendant,  about  one  hundred  and  fifty  feet  from 
the  point  where  they  had  stopped.  He  inquired  for  Ross, 
who,  when  Sterling  was  about  twenty  feet  from  the  house, 
came  out,  whereupon  Sterling  said  to  him:  **We  have  the 
necessary  papers  and  we  want  to  see  what  you  have  here." 
Boss  drew  a  pistol  from  his  pocket  and,  saying:  ''I  have  had 
enough  of  you  sons-of -bitches, "  pointed  it  at  Sterling  and  told 
him,  in  effect,  to  leave  the  premises,  threatening  to  shoot  him. 
Sterling,  while  parleying  with  defendant,  walked  toward  the 
automobile,  and  defendant,  with  a  rifle  which,  during  the 
parley,  he  had  secured  from  his  house,  and  still  pointing  the 
pistol  at  Sterling,  followed  him  thirty  or  forty  feet  until 
Sterling  got  into  the  machine  and  with  his  companions  drove 
away.  The  uncontradicted  evidence  further  shows  that  de- 
fendant "had  every  chance  to  fire  the  gun  if  he  wanted  to," 
that  "nothing  prevented  him  from  doing  it,"  that  he  did  not 
do  so  and  "made  no  effort  on  his  part  to  discharge  the  fire- 
arm." 

Th€  record  bristles  with  error.  Neither  the  alleged  search- 
warrant  prepared  by  the  city  recorder,  but  never  issued  to  any 
officer  authorized  to  execute  the  same,  nor  the  suspension  of 
the  sentence  imposed  upon  defendant  upon  his  plea  of  guilty 
to  the  charge  of  violating  the  liquor  ordinance  of  the  city  of 
Imperial,  constituted  any  authority  on  the  part  of  Sterling  for 
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invading  defendant'!  premises  and  engaging  in  a  search  of 
his  home  to  see  what  he  had  there.  Hence,  all  evidence  ad- 
mitted over  defendant's  objections  touching  these  matters 
should  have  been  excluded.  Not  only  were  these  errors  highly 
prejudicial  to  defendant's  rights,  but  the  effect  thereof  was 
greatly  accentuated  by  an  instruction  given  by  the  court  in 
response  to  a  request  of  the  jury  for  further  information  as 
to  certain  matters  as  follows :  After  the  lapse  of  some  twenty 
hours,  during  which  the  jury  had  failed  to  reach  a  verdict,  it 
was  brought  into  court,  when  the  foreman  said:  **We  want  to 
ask  if  Mr.  Sterling  visited  that  place  as  an  officer  or  as  a 
private  citizen!  Did  he  have  the  right  oflScially  to  visit  that 
placet  The  Court:  The  court  might  answer  that  question  by 
giving  you  some  further  instructions.  Foreman :  There  is  an- 
other question  almost  the  same.  We  want  to  know  if  Victor 
Sterling  as  recorder,  if  he  releases  a  man  on  probation,  if  he 
then  is  probation  officer  so  far  as  that  man  is  concerned."  In 
reply  to  these  questions  the  court  said :  ''There  is  no  other  pro- 
vision, I  believe,  in  the  inferior  courts  for  the  supervision  of 
those  placed  on  probation  on  their  good  behavior  than  that  the 
judge  of  the  court  has  the  entire  supervision  of  the  case.  The 
superior  court  has  a  probation  officer,  an  assistant  officer  to 
the  court,  to  attend  to  those  matters,  but  the  inferior  courts 
have  no  assistant  and  no  officer  to  assist  them  in  matters  of 
that  kind.  If  there  is  a  criminal  matter,  they  have  the  right 
to  call  upon  the  peace  officers  to  serve  papers  or  to  do  any- 
thing to  carry  out  the  orders  of  the  court,  but  as  to  probation 
or  parole,  the  transactions  are  entirely  between  the  highest 
officer  of  the  court,  the  judge,  and  the  person  placed  on 
parole."  It  thus  appears  that,  in  effect,  the  court  instructed 
the  jury  that  Sterling,  as  city  recorder,  by  reason  of  the  sus- 
pension of  sentence  during  defendant's  good  behavior,  was 
empowered  to  enter  his  premises  and  search  the  same  and 
supervise  his  conduct,  and  that  as  to  defendant  he  (Sterling) 
was  for  the  time  vested  with  all  the  rights  and  powers  of  a 
probation  officer  appointed  by  the  superior  court.  We  know 
of  no  law  conferring  such  authority  upon  a  city  recorder. 
Other  questions  asked  by  the  jury  were  the  following:  "We 
want  to  know  if  Victor  Sterling,  as  probation  officer,  had  a 
right  to  serve  a  search-warrant!"  "Some  of  the  jurors  want 
to  know  if  he  had  a  right  to  go  there  and  serve  a  search  war- 
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rantt"  "Has  a  judicial  officer,  or  Victor  Sterling,  a  right, 
as  a  judicial  officer,  to  visit  that  man's  place  any  more  than 
any  other  private  citizen?"  It  is  plainly  apparent  from  the 
questions  asked  by  the  jury  that  they  were  impressed  with 
the  evidence,  erroneously  admitted,  showing  not  only  that 
Sterling  had  a  search-warrant  in  his  pocket  when  he  visited 
defendant's  place,  but  also  showing  that  defendant  at  the  time 
was  under  a  suspended  sentence  imposed  by  Sterling  as  city 
recorder,  which  fact,  they  were  instructed  by  the  court,  gave 
Sterling  as  such  officer  '*the  entire  supervision  of  the  case." 
Moreover,  by  instruction  No.  16  the  jury  were  told  that  "pre- 
senting a  loaded  gun  at  a  person  who  is  within  range  is  an  as- 
sault, ...  if  accompanied  by  such  circumstances  as  denote 
an  intention  existing  at  the  time,  coupled  with  a  present  ability, 
of  using  actual  violence  or  inflicting  violent  personal  injury 
upon  another;  and  if  under  such  circumstances  a  defendant 
exacts  a  condition  to  be  at  once  performed,  which  he  has  no 
legal  right  to  impose,  and  his  intent  is  immediately  to  enforce 
performance  of  that  condition  by  violence,  and  he  places  him- 
self in  readiness  and  in  position  so  to  do,  and  proceeds  as  far 
as  it  is  then  necessary  for  him  to  go  in  order  to  carry  out 
his  intention,  then  it  is  in  law  as  much  an  assault  as  if  he  had 
actually  shot  at  the  other  party  and  missed  him."  The  evi- 
dence erroneously  admitted,  showing  that  defendant  was  at 
liberty  under  a  suspended  sentence  imposed  by  the  city  re- 
corder, who,  as  erroneously  stated  by  the  court,  possessed  the 
right  to  supervise  his  conduct,  etc.,  was  clearly  calculated  to 
impress  the  jury  with  the  fact  that  Sterling  had  a  legal  right 
to  invade  defendant's  premises  in  a  search  for  liquor,  and, 
therefore,  since  Sterling  was  acting  under  power  legally  vested 
in  him,  defendant,  as  stated  in  the  instruction  last  quoted, 
exacted  a  condition  to  be  at  once  performed  which  he  had  no 
right  to  impose. 

By  instruction  No.  14  the  jury  were  told  an  attempt  can  be 
manifested  only  by  an  act  which  will  end  in  the  consummation 
of  the  offense  but  for  the  intervention  of  circumstances  inde- 
pendent of  the  will  of  the  accused.  The  uncontradicted  evi- 
dence of  Sterling  that  defendant  had  "every  chance  to  fire 
the  gun  if  h«  wanted  to,"  that  "nothing  prevented  him  from 
doing  it,"  that  he  did  not  do  so  and  "made  no  effort  on  his 
part  to  discharge  the  firearm,"  makes  it  apparent  that  no  cir- 
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cumstances  independent  of  the  will  of  the  accused  intervened 
to  prevent  the  consummation  of  the  assault.  Moreover,  in- 
struction No.  15,  clearly  in  conflict  with  instruction  No.  14, 
was  well  calculated  to,  and  no  doubt  did,  prevent  the  jury 
from  giving  due  or  any  consideration  to  the  evidence  in  the 
light  of  instruction  No.  15.  By  instruction  No.  16  the  jury 
were  told  that  the  voluntary  abandonment  of  the  alleged  at- 
tempt by  defendant  constituted  no  defense.  As  applied  to  the 
facts  of  this  case,  this  latter  instruction  is  not  only  inap- 
plicable, but  irreconcilable  with  the  statement  as  to  the  law 
made  in  the  instruction  immediately  preceding  it.  The  posi- 
tion of  Sterling  was  that  of  a  trespasser  upon  defendant's 
premises.  He  was  there  with  the  avowed  intention  of  unlaw- 
fully entering  and  searching  his  home  for  whisky.  Such  acts 
constituted  an  invasion  and  injury  to  the  rights  of  defendant, 
and  under  sections  692  and  694,  Penal  Code,  he  was  entitled 
to  employ  sufficient  resistance  to  prevent  the  commission  of  the 
offense  (not  to  the  extent,  however,  of  committing  a  homi- 
cide— section  197,  Penal  Code),  about  to  be  committed  by  the 
trespasser.  Conceding  that  the  acts  of  defendant  might  con- 
stitute a  misdemeanor,  as  defined  by  section  417,  Penal  Code, 
nevertheless,  under  the  circumstances  here  shown,  they  were 
insufficient  to  constitute  the  felony  charged.  The  circum- 
stances clearly  distinguish  this  case  from  the  facts  disclosed 
in  People  v.  Montgomery,  15  Cal.  App.  315,  [114  Pac.  792], 
and  People  v.  Wells,  145  Cal.  138,  [78  Pac.  470],  where  the  as- 
sault was  made  by  the  trespasser,  and  the  consummation 
thereof  was  prevented  by  acts  of  others  and  independent  of 
the  will  of  the  accused. 

An  examination  of  the  entire  record  convinces  us  that  the 
verdict  of  the  jury  was  reached  by  a  consideration  of  incom- 
petent evidence  considered  in  the  light  of  erroneous  instruc- 
tions, from  which  they  concluded  that  in  the  invasion  of 
defendant's  home  for  the  avowed  purpose  of  searching  hia 
effects,  Sterling  was  acting  within  his  power  as  city  recorder, 
and  that  defendant  was  not  warranted  in  offering  any  re- 
sistance to  prevent  the  same;  and  further,  that,  notwithstand- 
ing the  voluntary  abandonment  of  the  alleged  attempt  by 
defendant  before  the  consummation  of  the  offense,  which  the 
evidence  tended  to  prove,  he  was,  nevertheless,  guilty  as 
charged. 
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It  is  unnecessary  to  discuss  other  alleged  errors  as  to  in- 
structions both  given  and  refused.  We  are  satisfied  that  the 
judgment  and  order  should  be  reversed,  and  it  is  so  ordered. 

Allen,  P.  J.,  and  James,  J.,  concurred* 


[(St.  No.  1087.    Second  Appellate  Dietrict.— July  16,  1912.] 

J.  A.  McLAIN,  Respondent,  v.  DAHLSTROM  METALLIC 
DOOR  COMPANY,  a  Corporation,  Appellant;  LOUIS  R. 
BEDELL,  Codefendant. 

IfASTEE  AND  SERVANT— NEGLIGENCE  OP  CORPORATION  THROUGH  FOREMAN 

— Sufficiency  of  Complaint. — In  an  action  for  personal  injuries 
to  an  employee  alleged  to  have  >been  occasioned  through  the  negli- 
gence of  a  corporation  employer  in  the  course  of  his  employmenti 
the  further  fact  alleged  that  the  injuries  were  occasioned  by  rea- 
son of  the  defendant's  negligence  performed  through  a  designated 
foreman,  as  an  agent  or  servant,  through  whose  acts  the  alleged 
negligence  arose,  does  not  detract  from  the  force  of  the  charge  that 
defendant's  negligence  occasioned  the  injury. 

Id. — ^Employment  of  Plaintiff  Through  Agent  of  Corporation- 
Sufficiency  OF  Evidence — Proper  Instruction. — It  is  held  that 
there  is  sufficient  evidence  tending  to  show  that  the  individual  de- 
fendant through  whom  the  plaintiff  was  employed  was  a  member  of  a 
iirm  which  acted  as  agents  of  the  corporation  and  not  as  independent 
eontractors,  and  posted  notices  and  signed  receipts  as  its  agents, 
and  that  such  defendant  was  recognized  by  the  corporation  as,  and 
waa  in  fact,  an  agent  and  servant  of  the  corporation,  authorized  to 
employ  the  plaintiff,  and  did  employ  him  on  its  behalf;  and  that 
the  verdict  for  the  plaintiff,  under  proper  instructions,  based  on 
any  possible  hypothesis  under  the  evidence,  was  sufficiently  sustained 
in  regard  to  such  employment,  and  cannot  be  disturbed. 

Id. — Use  of  Insecure  Elevator  as  Staging — Ropes  Improperly  Tied — 
DiRECiiON  OF  Use — Foreman  as  Vice-principal — Liability  of  Cor- 
poration FOR  Injury. — ^Where  a  defective  elevator  was  used  in  lieu 
of  staging,  before  used,  and  such  elevator  was  not  securely  tied 
l»y  a  proper  knot  in  the  ropes  by  which  it  was  held,  and  though 
the  foreman  was  directed  to  use  the  elevator  by  defendant's  agent, 
jet  as  the  proper  mode  of  knotting  the  ropes  was  open  to  the  in- 
spection of  the  foreman  when  he  directed  its  use  and  should  have 
eorrected  by  him  before  use,  it  is  held  that  such  foreman  waa 
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a  Tice-principal  as  to  the  duty  of  making  the  appliance  secure,  and 
that  the  corporation  is  liable  for  his  neglect  to  make  the  same  le- 
enre,  for  injur^r  to  plaintiff  resulting  from  such  neglect. 

Id. — Peopeb  Expert  Evidence  to  Show  Insecurity  op  Knot  and  Obvi- 
ous Mode  op  Security. — The  court  properly  allowed  expert  evidence 
to  show  the  insecurity  of  a  knot  such  as  that  shown,  and  the  mode 
of  tying  knots  in  such  a  way  as  to  prevent  slipping  and  accident, 
which  is  proper  matter  of  skill,  and  to  show  the  weakness  which  was 
apparent  from  an  inspection  of  the  insecure  knot,  if  had. 

Id. — Absence  op  Error  in  Instructions  or  Rulinos. — It  is  held  that, 
taking  all  of  the  instructions  together,  there  is  no  objectionable  error 
therein;  and  there  is  no  prejudicial  error  in  the  admission  of  evi- 
dence or  in  the  rulings  or  statements  in  the  presence  of  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
George  E.  Church,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Scarborough  &  Bowen,  for  Appellant. 

George  M.  Harker,  and  George  E.  Overmyer,  for  Re- 
spondent. 

ALLEN,  P.  J. — Action  for  personal  injuries,  plaintiff  alleg- 
ing that  the  same  were  occasioned  through  the  negligence  of 
defendant  and  while  he  was  an  employee  of  defendant  and 
were  received  in  the  course  of  his  employment. 

It  appears  from  the  record  that  defendant  entered  into  a 
contract  with  the  owners  of  a  building  in  the  course  of  con- 
struction in  the  city  of  Los  Angeles,  through  which  it  agreed 
to  furnish  material  and  labor  to  prepare  and  erect  all  interior 
trim,  sash  and  metal  frames,  and  work  of  kindred  nature, 
which  contract  forbade  the  subletting  of  any  part  of  the  work 
without  the  architect's  consent;  that  by  the  terms  of  the  con- 
tract  defendant  was  to  furnish  and  pay  for  all  scaffolding, 
staging,  etc.,  necessary  for  use  in  the  construction  work 
and  should  personally  superintend  the  work,  keeping  a  com- 
petent foreman  direct  from  the  factory  on  the  job.  This  con- 
tract was  never  assigned.  One  Bedell  negotiated,  with  refer- 
ence to  the  contract  entered  into  by  defendant,  with  the  owners 
and  thereafter  assumed  charge  of  the  superintendence  of  the 
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work.  Through  Bedell  plaintiff  was  employed,  and  his  injury 
was  occasioned  by  reason  of  a  defective  elevator  furnished 
as  an  appliance  or  place  upon  which  to  work.  The  direction 
to  use  such  appliance  came  from  one  Fickes,  a  foreman  em- 
ployed upon  the  job  and  under  whom  plaintiff  was  working. 
This  injury  was  of  a  serious  character,  permanent  in  its  nature, 
and  the  amount  of  $6,000  assessed  by  the  verdict  against  ap- 
pellant alone  was  in  no  sense  excessive,  upon  the  assumption 
of  defendant's  liability  in  any  respect.  From  the  judgment 
rendered  upon  such  verdict,  from  an  order  denying  a  new 
trial,  and  from  an  order  refusing  to  vacate  the  judgment,  de- 
fendant appeals. 

The  first  point  made  by  appellant  is  that  the  complaint  is 
insufficient  in  that  no  averment  is  made  therein  of  negligence 
upon  the  part  of  defendant.  We  think  there  is  nothing  in  this 
point.  It  is  alleged  that  the  injury  was  occasioned  by  reason 
of  defendant's  negligent  acts  performed  through  a  foreman. 
The  designation  of  the  agent  or  servant  through  whose  acts 
the  negligence  arose  does  not  detract  from  the  force  of  the 
charge  that  defendant's  negligence  occasioned  the  injury. 

It  is  next  claimed  that  there  is  no  evidence  tending  to  show 
that  the  superintendent,  through  whose  direction  the  elevator 
was  used,  was  a  vice-principal  of  defendant,  or  that  plaintiff 
was  an  employee  of  defendant.  Whether  or  not  plaintiff  was 
an  employee  of  defendant  depends  upon  the  relation  which 
Bedell  bore  to  defendant.  We  find  some  evidence  in  the  rec- 
ord which,  in  our  opinion,  tends  to  show  that  Bedell  was  recog- 
nized as  and  was  in  fact  an  agent  and  servant  of  defendant. 
It  is  true  that  defendant  introduced  evidence  tending  to  show 
that  when  Bedell  was  ostensibly  negotiating  the  contract  on 
behalf  of  defendant,  he  was  in  fact  an  employee  of  a  San  Fran- 
cisco firm ;  that  this  firm,  after  the  execution  of  the  contract, 
and  without  the  architect's  knowledge  or  consent,  and  with- 
out the  assignment  or  subletting  of  the  contract,  undertook  the 
work  of  erecting  in  the  building  the  material  which  by  the 
terms  of  the  contract  defendant  was  to  furnish.  There  is, 
however,  other  evidence  which  shows  that  this  San  Francisco 
firm,  in  receiving  payments  due  under  the  contract,  signed 
receipts  therefor  as  agents  of  defendant.  There  is  other  evi- 
dence that  notices  posted  about  the  building  were  to  the  effect 
that  defendant  was  doing  the  work  of  erecting  and  putting  in 
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place  the  material  so  by  it  contracted  to  be  furnished.  There 
was  no  foreman  directly  from  the  factory,  unless  Bedell  be 
such  individual.  These  posted  notices  above  referred  to  were 
signed  by  Bedell  as  contracting  agent  of  defendant.  If  the 
San  Francisco  firm  did  undertake  any  independent  contract, 
they  did  it  in  violation  of  the  terms  of  the  written  agreement 
of  defendant,  secretly  and  without  the  knowledge  of  any  em- 
ployee or  of  the  owners  of  the  building.  The  court  very 
properly  instructed  the  jury  that  the  verdict  must  be  for 
defendant,  unless  it  found  from  the  evidence  that  plaintiff 
was  employed  by  Bedell,  acting  as  agent  of  defendant,  with 
authority  in  that  regard,  and  was  injured  in  the  course  of  his 
employment;  and  further,  that  if  defendant  permitted  and 
turned  over  the  work  to  be  performed  by  Bedell  or  the  persons 
whom  he  represented  as  subcontractors,  and  that  such  sub- 
contractors had  the  full  control,  direction  and  performance  of 
said  work  and  the  mode  of  doing  the  work,  on  their  own  ac- 
count, and  were  not  acting  as  the  agents  and  servants  of  de- 
fendant in  the  performance  of  defendant's  contract,  and  that 
in  the  performance  of  said  work  they  alone  employed  the 
plaintiff,  then  the  jury  were  instructed  to  find  in  favor  of  de- 
fendant. They  were  further  instructed  that  if  they  believed 
from  the  evidence  that  the  San  Francisco  firm  were  acting 
merely  as  the  agents  of  defendant  in  the  erection  of  said  work, 
and  not  as  independent  contractors,  then  that  would  not  relieve 
the  defendant  as  contractor  for  the  erection  of  said  work. 
These  questions  of  fact,  generally  and  under  special  interroga- 
tories submitted,  were  found  by  the  jury  against  defendant, 
and  we  are  not  prepared  to  say  that  there  is  nothing  in  the 
evidence  supporting  such  implied  findings  and  the  answers 
to  such  special  interrogatories.  There  are  circumstances  con- 
nected with  the  case  which  might  well  lead  the  jury  to  regard 
with  disfavor  the  claim  that  the  San  Francisco  firm  were  in 
fact  independent  contractors.  The  fact  that  defendant  wired 
Bedell  certain  instructions  during  the  construction  was  not 
without  significance ;  that  the  payments  were  made  to  defend* 
ant,  either  directly  or  by  their  written  order;  that  checks 
issued  by  Bedell  in  paying  the  men  had  thereon  the  initials 
of  defendant's  company,  and  the  secrecy  sought  to  be  thrown 
around  the  transaction,  all  no  doubt  tended  to  satisfy  the 
minds  of  the  jurors  that  defendant  in  fact  was  the  contractor. 
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and  that  the  San  Francisco  firm's  relation  thereto  was  but 
one  of  agency.  There  being,  therefore,  sufficient  testimony 
in  support  of  the  verdict  in  the  regard  stated,  we  cannot  under 
the  rule  disturb  the  same. 

The  elevator,  a  temporary  one  and  the  defective  character 
of  which  occasioned  the  accident,  had  been  placed  in  the  build- 
ing by  other  independent  contractors  before  defendant  com- 
menced the  performance  of  its  contract.  Pickes,  the  foreman, 
is  shown  to  have  had  charge  of  the  men  while  at  work,  pur- 
chased tools  to  be  used  in  connection  with  the  work,  directed 
the  men  what  to  do  and  how  to  do  it,  and  with  reference  to 
the  use  of  this  elevator  had  special  instructions  from  Bedell. 
The  elevator  was  attempted  to  be  used  as  a  staging,  for  the 
reason  that  the  staging  formerly  in  use  in  connection  with  the 
particular  work  about  to  be  done  was  insecure  and  inconven- 
ient, and  Fickes,  under  Bedell 's  instructions,  directed  the  use 
of  this  elevator  as  a  substitute  for  the  staging  theretofore  in 
use.  The  ropes  by  which  the  elevator  was  suspended  were  in- 
securely tied,  a  fact  which  might  have  been  observed  by  casual 
inspection  and  an  opportunity  for  which  was  afforded  Fickes 
before  the  use  of  the  elevator  was  attempted.  Under  this 
state  of  facts,  Fickes  became  a  vice-principal  in  connection 
with  the  direction  to  use  said  staging.  It  matters  not  that 
he  performed  manual  labor  in  addition  to  exercising  his  gen- 
eral powers  as  foreman.  In  so  far  as  he  possessed  authority 
to  direct  the  use  of  appliances,  the  duty  to  provide  which  de- 
volved upon  defendant,  he  represented  the  defendant.  {Nixon 
v.  Selby  Smelting  Co.,  102  Cal.  463,  [36  Pac.  803].)  It  is  of 
no  material  consequence  that  the  elevator  was  in  place  before 
Fickes  directed  its  use.  This  direction  to  use  it  was  not  with 
the  knowledge  or  consent  of  those  who  constructed  the  ele- 
vator, nor  of  the  owners  of  the  building,  and  such  parties  were 
in  no  respect,  as  affecting  such  use  or  the  disastrous  results 
which  followed,  joint  tort-feasors.  The  duty  of  furnishing 
scaffolding  and  staging  under  the  contract  was  upon  de- 
fendant, and  it  was  bound  to  furnish  reasonably  safe  ap- 
pliances suitable  for  the  purpose  intended. 

We  see  no  error  in  the  action  of  the  court  in  refusing  to 
instruct  the  jury  that  the  direction  to  use  the  elevator  in  ques- 
tion came  from  a  fellow-servant.  The  defect  connected  with 
the  elevator  was  occasioned  by  the  manner  in  which  certain 
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knots  were  tied,  and  we  see  no  impropriety  in  permitting  ex- 
pert testimony  as  to  the  proper  kind  of  a  knot  necessary  under 
the  circumstances  to  afford  reasonably  safe  protection  in  con- 
nection with  the  use  of  the  elevator.  The  matter  of  tying 
knots  in  such  a  way  as  to  prevent  slipping  and  accident  cer- 
tainly requires  skill,  and  it  could  scarcely  be  presumed  that 
a  jury  would  understand  the  technical  matter  involved,  and 
for  that  reason  we  think  it  was  proper  to  call  witnesses  expert 
in  such  matter  and  to  permit  them  to  give  an  opinion  as  to  the 
safe  or  unsafe  condition  of  the  elevator  with  reference  to  such 
knots  and  the  weakness  apparent  from  an  inspection,  if  had. 

Reading  all  of  the  instructions  of  the  court  together,  we  see 
no  merit  in  the  criticism  with  reference  to  instruction  No.  7. 
We  think  it  a  correct  statement  of  the  law  and  in  no  sense 
objectionable,  as  omitting  any  question  in  connection  with  the 
authority  to  furnish  the  appliance.  We  have  examined  the 
injstructions  criticised  and  see  no  merit  in  such  criticism,  es- 
pecially when  we  consider  the  instructions  as  a  whole. 

Numerous  errors  are  specified  with  reference  to  the  admis- 
sion of  evidence.  We  see,  however,  no  error  in  connection 
therewith,  nor  in  any  action  of  the  trial  court  in  any  matter 
in  connection  with  the  admission  of  evidence,  or  of  its  con- 
duct or  statements  in  the  presence  of  the  jury,  prejudicial  to 
defendant,  or  of  such  erroneous  character  as  would  justify  a 
reversal  of  the  judgment. 

A  careful  examination  of  the  entire  record  satisfies  us  that 
the  verdict  was  a  proper  one,  and  the  judgment  and  orders 
appealed  from  are,  therefore,  aflSrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  14,  1912,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  September  13,  1912. 
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[Grim.  No.  189.    Third  Appellftta  District.— July  U,  1012.] 

In  the  Matter  of  the  Application  of  SMITH  MoMULLEN, 
for  a  Writ  of  Habeas  Corpus. 

DivoBCK  m  Nevada — Custodt  op  Childbin  Awabosd  to  Wire— Au- 
MONY  not  Enfobceablb  IN  This  Statb. — ^Where  a  wife  obtained 
a  decree  of  divorce  in  the  state  of  Nevada,  upon  service  of  summons 
upon  the  husband  in  this  state,  and  the  decree  awarded  her  the 
eustodj  of  the  children  and  alimony  against  the  husband  in  the  sum 
of  $100  per  month,  the  Nevada  court  acquired  no  jurisdiction  of  the 
person  of  the  husband,  and  the  portion  of  the  decree  allowing  ali- 
mony is  not  enforceable  against  him  in  this  state. 

Id. — Parental  Duty  of  Father  to  Suppobt  Minor  Children — Non- 
enfobceajiility  of  decree  fob  alimony  not  a  "lawful  ezouse** 
Under  Penal  Code. — The  father  owes  a  parental  duty  to  support 
his  minor  children,  and  the  nonenforceability  of  the  decree  for  ali- 
mony is  not  a  "lawful  excuse"  for  the  neglect  of  that  duty,  within 
the  meaning  of  section  270  of  the  Penal  Code,  providing  that 
''A  parent  who  willfully  omits,  without  lawful  excuse,  to  furnish 
necessary  food,  clothing,  shelter  or  medical  attendance  for  his  child 
is  punishable  by  imprisonment  in  the  state  prison  or  in  the  county 
jail,  not  exceeding  two  years,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both.*' 

Id. — Custody  of  Children  Awarded  to  Wife  Under  Decree  not  Be- 
QUiRiNO  Exclusive  Support  Under  Civil  Code — Implied  Findings. 
Under  the  circumstances  appearing,  although  the  custody  of  the 
ehildren  was  awarded  to  the  wife,  it  is  not  made  her  duty  exclusively 
to  support  the  ehildren,  within  the  meaning  of  section  196  of  the 
Civil  Code.  The  decree  as  made  presupposes  findings  that  the  hus- 
band was  not  a  suitable  person  to  have  the  custody  of  the  children, 
and  that  their  mother  was  financially  unable  to  bear  the  burden  of 
their  proper  support,  and  that  it  was  necessary  that  the  husband 
should  continue  such  support;  and,  therefore,  it  cannot  be  held  that 
the  divorced  wife  must  provide  exclusive  support  therefor  under  sec- 
tion 196  of  the  Civil  Code. 

I». — ^Punishment  of  Husband  Under  Penal  Code  for  Nonsupport  of 
Minor  Children — ^Habeas  Corpus. — ^Where  the  husband  was  pun- 
ished, under  section  270  of  the  Penal  Code,  for  willfully,  and  without 
lawful  excuse,  having  omitted  to  provide  for  the  support  of  his 
minor  ehildren,  he  is  not  entitled  to  be  released  from  the  custody 
•f  the  sheriff  of  the  proper  county,  on  habeas  corpus,  on  the  ground 
that  he  is  restrained  from  his  liberty  without  any  authority  of  law; 
and  he  must  be  remanded  to  the  custody  of  such  sheriif, 
19  0»L  App.— 8X 
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APPLICATION  for  writ  of  habeoi  corpus  directed  to  the 
sheriff  of  Sonoma  Countj. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  D.  Dom,  Phil.  Ware,  and  Gilbert  P.  Hall,  for  Petitioner. 

Lea,  Hoyle  &  Ford,  for  Respondent 

HART,  J. — The  petitioner  is  held  in  custody  by  the  sheriff 
of  Sonoma  county  upon  the  authority  of  an  order  of  commit- 
ment, made  and  issued  by  the  police  court  of  the  city  of  Peta- 
luma,  holding  him  to  trial  in  the  superior  court  of  said  county 
for  the  alleged  violation  of  section  270  of  the  Penal  Code, 
which  provides  as  follows:  **A  parent  who  willfully  omits, 
without  lawful  excuse,  to  furnish  necessary  food,  clothing, 
shelter  or  medical  attendance  for  his  child,  is  punishable  by 
imprisonment  in  the  state  prison,  or  in  the  county  jail,  not 
exceeding  two  years,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both." 

Complaining  that  the  commitment  upon  the  authority  of 
which  he  is  restrained  of  his  liberty  is  void,  the  petitioner 
seeks  his  release  therefrom  through  the  writ  of  habeas  corpus. 

The  salient  facts,  as  to  which  there  is  no  controversy,  may 
be  stated  as  follows :  Margaret  J.  McMuUin  and  Harry  Smith 
McMuUin  are  the  minor  children  of  the  petitioner  and  his 
former  wife,  Emma  Harris  McMullin;  that,  while  still  the 
wife  of  the  petitioner,  said  Emma  H.  McMullin  went  to  the 
state  of  Nevada,  taking  with  her  said  minor  children;  that, 
after  her  arrival  in  the  state  of  Nevada,  said  Emma  instituted 
an  action  for  divorce  against  the  petitioner  and  in  said  action 
asked  for  the  custody  of  said  minor  children ;  that,  after  the 
filing  of  the  complaint  in  said  action  for  divorce,  the  petitioner 
was  served  with  summons  therein  in  the  county  of  Sonoma, 
this  state,  but  the  petitioner  did  not  answer  the  complaint  in 
said  action  or  otherwise  make  an  appearance  therein;  that 
thereafter,  and  on  the  twenty-first  day  of  March,  1910,  "a  de- 
cree was  duly  made  and  given  in  the  district  court  of  the  first 
judicial  district  of  the  state  of  Nevada,  in  and  for  the  county 
of  Ormsby,  awarding  said  Emma  Harris  McMullin  a  divorce 
{rom  petitioner,  and  further  awarding  the  custody  to  her  of 
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Baid  minor  children.  The  said  decree  further  ordered  that 
petitioner  pay  to  her  the  sum  of  $100  per  month  as  her  per- 
manent alimony." 

It  is  further  made  to  appear  that,  in  the  fall  of  the  year 
1911,  said  Emma  Harris  McMuUin  returned  to  the  city  of 
Petaluma,  in  the  county  of  Sonoma,  this  state,  where  she 
again  took  up  her  residence  and  now  resides,  and  that  Mar- 
garet J.  McMuUin,  one  of  the  minor  children  referred  to,  soon 
followed  her  mother  to  Petaluma  and  there  took  up  her  resi- 
dence and  still  resides  with  her  mother,  the  other  of  said 
minor  children  remaining  in  the  state  of  Nevada  with  relatives 
of  said  Emma  Harris  McMuUin. 

It  is  further  admitted  that,  since  the  said  decree  of  divorce 
was  given,  the  petitioner  has  not  provided  said  minor  children 
"with  support,  maintenance  or  education,  except  that  the  peti- 
tioner did  pay  the  tuition  at  school,  and  for  a  few  other  things, 
for  said  Margaret  Juanita  McMuUin" ;  that  the  mother  of  said 
Margaret  has  been  supporting  said  minor  child  since  said 
divorce,  and  that  she  ''has  been  sending  money  to  the  state 
of  Nevada  for  the  support  of  the  other  minor  child";  that 
said  Emma,  ''at  aU  times  herein  mentioned,  has  had  and 
still  has  the  custody  of  said  minors,"  and  that  the  petitioner 
has  not,  at  any  of  the  times  mentioned  in  the  petition,  "had 
any  share  in  the  custody  of  said  minors." 

On  the  twenty-ninth  day  of  April,  1912,  so  the  petition 
further  aUeges,  the  former  wife  of  the  petitioner  qualified  as 
guardian  of  the  persons  and  estates  of  said  minors,  having  pre- 
viously been  appointed  to  that  office  by  the  superior  court 
in  and  for  the  county  of  Sonoma  in  a  proceeding  instituted  in 
said  court  by  her  for  that  purpose. 

The  charge  in  the  petition  that  the  wife  of  the  petitioner 
"deserted  him  and,  taking  with  her  the  said  minor  children, 
went  to  the  state  of  Nevada,"  etc.,  is  denied  by  the  answer; 
but  we  think  that,  under  the  circumstances  as  disclosed  here, 
the  issue  of  fact  thus  sought  to  be  raised  may  be  disregarded 
as  unnecessary  to  the  decision  of  the  principal  point  of  con- 
troversy submitted  in  this  proceeding. 

It  is  conceded  that,  the  petitioner  not  having  been  served 
within  the  state  of  Nevada  with  the  summons  in  the  suit  by  his 
wife  for  a  divorce,  the  Nevada  court  by  which  the  decree  in 
said  action  was  granted  never  acquired,  or  at  any  time  had, 
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jurisdiction  of  his  person.  It  follows,  therefore,  that  the  por- 
tion of  the  decree  allowing  alimony  to  petitioner's  wife  is  not 
enforceable  in  this  state.  (Code  Civ.  Proc,  sec.  413;  First 
National  Bank  v.  Eastman,  144  Cal.  491,  [103  Am.  St.  Rep. 
95,  1  Ann.  Caa.  626,  77  Pac.  1043] ;  Pennoyer  v.  Neff,  95  U.  S. 
714,  [24  L.  Ed.  565] ;  De  la  Montanya  v.  De  la  Montanya,  112 
Cal.  109,  [53  Am.  St.  Rep.  165,  32  L.  R.  A.  82,  44  Pac.  345].) 

The  contention  of  the  petitioner  is  that,  the  custody  of  his 
minor  children  having  been  awarded  to  their  mother  by  the  de- 
cree in  the  action  dissolving  the  bonds  of  matrimony  between 
him  and  his  wife,  he  is,  under  the  terms  of  section  196  of  the 
Civil  Code,  absolved  from  any  and  all  legal  liability  for  the 
support  and  education  of  such  children.  In  other  words,  it 
is  the  contention  that,  by  the  provisions  of  said  section  of  the 
Civil  Code,  where,  upon  the  granting  of  a  divorce,  the  court 
awards  the  custody  of  the  minor  children  to  one  of  the  parents, 
the  sole  responsibility  of  supporting  and  educating  such  chil- 
dren is  thus  cast  upon  the  parent  to  whom  such  custody  is 
awarded.  The  section  of  the  code  referred  to  reads  in  part 
as  follows:  ''The  parent  entitled  to  the  custody  of  a  child 
mast  give  him  support  and  education  suitable  to  his  circum- 
stances." 

The  contention  as  thus  explained  involves  the  only  question 
presented  by  this  proceeding. 

The  position  of  the  petitioner,  as  above  defined,  is  too 
broadly  stated  to  be  tenable  either  upon  principle  or  precedent. 

It  involves  the  statement  only  of  a  trite  proposition  to  say 
that  it  is,  in  the  absence  of  all  positive  law  upon  the  subject,  an 
imperative  natural  duty  of  parents  to  support  and  nurture 
their  minor  offspring,  and  it  can  never  be  assumed,  where  legis- 
lative  regulation  of  that  duty  has  been  resorted  to,  that  the 
legislature  intended  thus  to  relieve  parents  of  that  first  and 
most  important  of  all  responsibilities  resting  upon  them,  ex- 
cept in  those  cases  in  which  circumstances  absolutely  compel 
the  shifting  of  such  responsibility  to  the  shoulders  of  others. 
On  the  contrary,  the  specific  purpose  of  all  legislation  upon 
the  subject  of  the  duty  due  from  parents  to  their  minor  chil- 
dren is  to  secure  the  religious  execution  of  that  natural  duty. 
The  proposition  that  parents  have  no  right  to  so  neglect  their 
minor  children  as  to  make  them  a  charge  upon  other  persons 
or  upon  the  public  is  too  obvious  to  be  referred  to,  but  the 
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policy  of  the  govern  men t,  in  the  enactment  of  laws  regulating 
the  duty,  imposed  by  natural  laws,  owing  to  minor  children 
from  their  parents,  is  not  only  to  prevent  this  very  result  but 
to  compel  the  performance  of  that  duty  in  such  manner,  con- 
sistent with  the  circumstances  of  the  parents,  as  that  their 
offspring  may  be  started  out  in  the  battle  for  existence  with 
some  degree  of  preliminary  equipment.  Of  course,  section  196 
of  the  Civil  Code  should  be  enforced  according  to  its  plain 
intent  and  purpose  in  all  proper  cases,  but  it  cannot  justly 
be  given  a  construction  that  would  have  the  effect  of  circum- 
venting rather  than  promoting  the  very  ends  which  it  and  our 
whole  system  of  laws  upon  the  subject  to  which  it  relates  were 
designed  to  bring  about. 

The  main  reliance  of  counsel  for  petitioner,  for  the  support 
of  the  exceedingly  broad  construction  to  which  they  have  been 
led  to  subject  section  196,  is  upon  the  decision  in  the  case  of 
Self  ridge  v.  Paxion,  145  Cal.  713,  [79  Pac.  425].  But  that 
case,  although  some  language  is  used  in  the  opinion  which 
might  give  some  color  to  the  construction  given  by  the  peti- 
tioner of  the  intent  and  scope  of  section  196,  is  not  in  point 
here.  The  important  line  of  distinction  between  that  case  and 
the  one  at  bar,  in  our  opinion,  lies  in  the  fact  that  in  the  cited 
case  it  appeared  that,  contemporaneously  with  the  granting 
of  the  divorce,  the  husband  and  wife  entered  into  a  contract  by 
the  terms  of  which  the  former  agreed,  among  other  things,  to 
pay  to  the  latter,  to  whose  custody  the  minor  children  were 
awarded  by  the  decree,  for  the  support  and  maintenance  of 
said  children,  the  sum  of  $13,200,  payable  in  monthly  install- 
ments of  $100,  until  the  whole  amount  should  be  paid.  It  was 
therefore  held  that  the  husband  could  not  be  bound  for  the 
expense  incident  to  medical  attention  given  one  of  said  minor 
children  by  the  plaintiff,  a  physician,  who  brought  his  action 
to  recover  for  professional  services  so  performed  against  the 
husband.  In  the  case  here  it  appears,  and  it  is  admitted,  that 
the  court  by  which  the  decree  of  divorce  was  granted  made 
provision  in  said  decree  for  the  payment  by  the  husband  to 
the  wife  of  the  sum  of  $100  per  month  as  permanent  alimony, 
and,  while  it  does  not  appear  that  the  court  made  specific  pro- 
vision for  the  support  and  education  of  the  children  at  the 
hands  of  the  petitioner,  or  otherwise  provided  for  their  sup- 
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port  by  the  husband  than  through  the  alimony  so  allowed,  the 
presumption  is  that  such  alimony  included  an  allowance  suffi- 
cient for  the  support  of  both  the  mother  and  the  children,  and 
that  such  was  the  purpose  of  the  order.  And  the  very  fact, 
admitted  by  the  petitioner,  that  the  alimony  thus  allowed  can- 
not be  enforced  in  this  state  brings  this  case  within  the  rule 
as  laid  down  in  the  very  recent  case  of  the  People  v.  Schloti, 
162  Cal.  347,  [122  Pac.  846],  in  which  the  chief  justice,  who 
wrote  the  opinion,  takes  occasion  to  limit  and  qualify  the  effect 
of  the  decision  in  the  case  of  Selfridge  v.  Paxton,  145  Cal. 
713,  [79  Pac.  425].  In  the  Schlott  case,  by  the  decree  grant- 
ing the  divorce,  the  defendant  was  ordered  to  pay  his  wife  the 
sum  of  $50  per  month  for  the  support  of  herself  and  their 
child.  He  willfully  and  without  lawful  excuse  failed  and 
omitted  to  pay  the  required  sum  per  month,  and  it  was  held 
that  he  was,  therefore,  amenable  to  prosecution  under  section 
270  of  the  Penal  Code. 

But  counsel  for  the  petitioner  seem  to  be  of  the  opinion  that 
the  fact  that  the  provision  for  alimony  made  by  the  Nevada 
court  is  not  enforceable  in  this  state  constitutes,  within  the 
meaning  of  that  phrase  as  used  in  section  270  of  the  Penal 
Code,  a  ''lawful  excuse'*  for  the  omission  to  support  his  minor 
children.  This  opinion  appears  to  have  been  inspired  by  that 
portion  of  the  opinion  in  the  Schlott  case  wherein  the  provision 
contained  in  the  decree  for  alimony  is  referred  to  as  a  ** valid" 
one,  from  which  language  counsel  seem  to  infer  that  the  court 
intended  to  say  that,  in  order  to  render  the  party  sought  to 
be  required  to  pay  alimony  amenable  to  prosecution  under  sec- 
tion 270  of  the  Penal  Code,  the  provision  for  alimony  must 
be  valid  in  all  respects.  We  do  not  think  the  court  intended 
to  go  that  far,  or  to  lay  down  any  such  rule  as  counsel  seem 
to  have  worked  out  from  the  decision  in  that  case. 

We  do  not  understand  that  the  efficacy  of  section  270  of  the 
Penal  Code  or  its  potency  to  accomplish  the  purpose  of  its  en- 
actment is  made  to  depend  upon  the  proposition  whether  or 
not  a  court,  having,  upon  the  granting  of  a  decree  of  divorce, 
undertaken  to  make  provision  for  the  support  by  one  of  the 
parents  of  the  minor  children,  has  succeeded,  in  a  legal  aspect, 
in  making  a  valid  order  providing  for  such  support.  The 
simple  issue  to  be  tried  and  determined  under  said  section  is 
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whether  a  parent,  without  lawful  excuse,  willfully  omits  to 
furnish  his  minor  children  with  necessary  food,  clothing,  etc., 
and,  in  so  far  as  it  may  constitute  proof  of  the  charge  is  con- 
cerned, we  are  unable  to  perceive  any  less  force  in  the  fact 
that  the  court  attempted,  but  for  some  legal  reason  failed,  to 
make  a  valid  provision  in  the  decree  of  divorce  for  the  support 
of  the  child  than  in  the  fact,  where  it  is  a  fact,  that  the  court 
had  succeeded  in  its  attempt  to  make  such  a  valid  provision. 
In  the  one  case  no  less  than  in  the  other  it  must  appear  or  be 
assumed  that  the  court  found  that  it  was  proper  and  neces- 
sary that  the  parent  to  whom  the  provision  was  intended  to 
apply  should  oontinue  to  contribute  to  the  support  of  the 
minor. 

Speaking  concretely,  the  provision  in  the  decree  awarding 
the  custody  of  the  minor  children  to  their  mother — the  plain- 
tiff in  the  divorce  action — and  that  requiring  the  petitioner 
to  pay  the  mother  permanent  alimony  in  an  amount  sufficient 
for  the  support  of  both  herself  and  said  children,  presupposes 
findings  that  the  petitioner  was  not  a  proper  person  to  have 
the  custody  and  control  of  said  children,  and  that  their  mother 
was  financially  unable  to  bear  the  sole  burden  of  their  proper 
support  under  the  circumstances  as  disclosed  to  the  court,  or, 
at  any  rate,  that  the  petitioner,  for  sufficient  reasons,  should 
not  be  altogether  relieved  of  the  assumption  of  that  natural 
burden.  Thus  it  unmistakably  appears  that  the  necessity  of 
the  petitioner's  assistance  in  the  proper  support  of  the  children 
is  shown  and  his  duty  in  that  respect  plainly  defined  in  the 
decree,  yet,  if  petitioner's  position  here  be  sound,  he  may  rest 
immune  from  prosecution  under  section  270  of  the  Penal  Code 
merely  because  the  enforcement  of  the  order  requiring  him  to 
support  or  contribute  to  the  support  of  his  minor  children  may 
be  obstructed  for  a  purely  legal  reason,  not  based  upon  the 
merits  of  the  provision.  We  do  not  think  that  any  court  can 
be  found  that  will  construe  the  circumstances  of  this  case  as 
the  petitioner  views  them. 

Our  conclusion  is,  as  stated,  that  the  provision  in  the  de- 
cree divorcing  the  petitioner  and  his  wife  for  permanent  ali- 
mony constitutes  proof  that  the  court  found  that  it  was 
necessary  that  the  petitioner  should  continue  to  contribute  to 
the  support  of  his  minor  children,  and  that,  therefore,  it  can- 
not be  held  that  his  divorced  wife  must  provide  said  children 
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with  support  by  reason  of  the  provision  contained  in  section 
196  of  the  Civil  Code. 

The  writ  is,  accordingly,  discharged  and  the  petitioner  re- 
manded. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 


[CiT.  No.  928.     Third  Appellate  District.— July  16,  1912.J 

THE  OAKLAND  PAVING  COIVIPANY,  a  Corporation,  Ap- 
pellant, V.  ROBERT  T.  DONOVAN,  as  Administrator  of 
the  Estate  of  MARGARET  A.  DONOVAN,  Deceased, 
Respondent. 

Steeet  Assessmekt — ^Vauditt  of  Lien — ^Documents  Authenticated 
BY  Acting  Superintendent  op  Streets — Possession  of  Office — 
Ebbob  in  Excluding  Evidence. — In  an  action  to  enforce  the  lien  of 
a  street  asseBsment,  where  all  of  the  documents  relating  to  the  pro- 
ceedings appear  to  have  been  authenticated  bj  an  acting  superin- 
tendent of  streets,  during  the  absence  of  the  legal  officer  on  leave, 
it  was  error  to  exclude  evidence  that  the  legal  superintendent  was 
not  then  in  the  actual  possession  of  the  office  or  performing  its 
duties,  that  the  person  authenticating  such  documents  was  then  in 
the  actual  possession  of  the  office  and  performed  all  of  its  duties 
during  the  period  involved,  and  was  reputed  to  have  official  authority 
to  perform  its  duties,  and  that  the  community  accordingly  acquiesced, 
though  his  assumed  appointment  thereto  was  invalid,  for  want  of 
authority  to  make  it. 

Id. — Definition  of  "Opficeb  De  Facto" — Acts  Involving  Public  ob 
Private  Rights — Colob  of  Appointment,  ob  Public  Acquiescence. 
An  officer  de  facto  is  one  whose  acts,  though  not  those  of  a  lawful 
officer,  are  such  as  the  law,  upon  principles  of  policy  and  justice, 
will  hold  valid  so  far  as  involving  the  interest  of  the  public  or  third 
parties,  where  either  the  officer  acts  under  color  of  a  known  appoint- 
ment, which  is  void  for  want  of  power  in  the  electing  or  appointing 
body,  or  where,  without  opposition,  the  duties  of  the  officer  are 
notoriously  discharged  by  a  person  in  an  official  capacity,  the  publie 
apparently  acquiescing  and  those  in  authority  approving,  in  which 
case  these  circumstances  give  rise  to  an  appearance  of  right  impart- 
ing official  reputation,  upon  which  third  parties  are  justified  in  n* 
f  arding  such  person  as  an  officer. 
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Id. — Title  of  Oiticxs  Dx  Facto  not  Collaterally  Assailable  as  to 
Third  Parties. — ^When  a  person  is  found  in  charge  of  a  public 
office,  and  transacting  business  in  a  regular  way,  under  an  assump- 
tion of  right  to  act  as  the  officer  charged  with  the  duties  of  such 
office,  third  parties  are  not  bound  to  ascertain  his  authority  so  to 
acty  but  as  to  them,  the  courts  will  hold  him  to  be  an  officer  de  facto, 
and  will  not  permit  his  title  to  be  collaterally  assailed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  triaL  T. 
W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Johnson  &  Shaw,  for  Appellant. 

W.  J.  Donovan,  and  R.  M.  P.  Soto,  for  Respondent. 

CHIPMAN,  P.  J. — This  action  was  commenced  to  enforce 
a  street  assessment  lien  for  work  done  in  the  city  of  Oakland 
under  the  so-called  Vrooman  act  (Stats.  1885,  p.  147,  and  acts 
amendatory  thereof  previous  to  1904).  The  resolution  of  in- 
tention waa  adopted  March  7,  1904,  and  the  work  was  done 
pursuant  to  contract  duly  let,  as  appears  from  the  complaint 
and  is  not  denied.  It  is  further  alleged  in  the  complaint  that 
the  superintendent  of  streets  of  the  city  of  Oakland  made, 
issued  and  recorded  the  assessment-roll,  authenticated  the  rec- 
ord thereof  and  recorded  the  return  on  the  warrant.  The 
answer  denied  that  the  superintendent  of  streets  did  any  of 
the  acts  so  alleged  to  have  been  performed  by  him  and  at  the 
trial  defendant  had  judgment,  from  which  and  the  order  deny- 
ing its  motion  for  a  new  trial  plaintiff  appeals.  We  take, 
from  appellant's  opening  brief,  the  following  statement  which 
correctly  shows,  in  part,  what  occurred  at  the  trial : 

"Plaintiff  offered,  but  was  not  permitted  to  introduce  in 
evidence,  a  warrant,  assessment  and  diagram,  made  and  signed 
by  W.  W.  Blair,  acting  superintendent  of  streets  of  the  city 
of  Oakland,  which  were  recorded  by  W.  W.  Blair,  acting 
Buperintendent  of  streets  of  said  city,  in  a  book  kept  by  the 
superintendent  of  streets  of  the  city  of  Oakland  in  his  office 
for  that  purpose.  Plaintiff  also  offered  in  evidence  a  con- 
tractor's return,  which  was  filed  in  the  office  of  the  superin- 
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tendent  of  streets  and  recorded  therein  by  W.  W.  Blair,  act- 
ing superintendent  of  streets,  and  an  original  contract  upon 
which  the  assessment  was  based,  which  was  recorded  by  W.  W. 
Blair,  acting  superintendent  of  streets,  in  a  book  kept  by  the 
superintendent  of  streets  of  the  city  of  Oakland,  in  his  office 
for  that  purpose,  and  said  record  was  signed  by  W.  W.  Blair, 
acting  superintendent  of  streets.  Plaintiff  introduced  in  evi- 
dence a  resolution,  adopted  by  the  board  of  public  works  of 
the  city  of  Oakland  on  August  16,  1905,  granting  Charles  P. 
Ott,  superintendent  of  streets  of  the  city  of  Oakland,  a  leave 
of  absence  for  sixty  days.  Plaintiff  then  offered,  but  was  not 
permitted  to  introduce  in  evidence,  a  resolution  of  the  board 
of  public  works,  to  show  that  on  said  sixteenth  day  of  August, 
1905,  said  board  of  public  works  of  the  city  of  Oakland  ap- 
pointed W.  W.  Blair  acting  superintendent  of  streets  for  and 
during  the  time  the  said  Charles  F.  Ott  was  absent  from  the 
city  of  Oakland,  and  by  said  appointment  authorized  and  ap- 
pointed said  W.  W.  Blair  to  do  and  perform  all  acts  and  things 
required  by  law  of  the  superintendent  of  streets  to  be  done 
and  performed,  and  such  other  acts  and  things  as  may  be  re- 
quired of  him  by  the  general  laws  of  the  state  of  California 
and  the  charter  of  the  city  of  Oakland.  Plaintiff  then  called 
and  examined  witnesses  who  were  not  permitted  by  the  court 
to  answer  questions : 

**1.  As  to  whether  or  not  Charles  F.  Ott  was  in  possession 
of  the  office  of  superintendent  of  streets  of  the  city  of  Oakland, 
and  performed  the  duties  of  the  office  at  any  time  during  the 
period  in  question; 

**2.  As  to  whether  or  not  W.  W.  Blair  was  in  the  actual 
possession  of  the  office  of  superintendent  of  streets  and  per- 
formed all  the  duties  of  the  office  during  all  of  the  time  of 
the  period  in  question ; 

**3.  As  to  whether  or  not  said  W.  W.  Blair  was  reputed  to 
have  official  authority  to  exercise  and  perform  the  duties  of 
the  superintendent  of  streets  of  the  city  of  Oakland ; 

**4.  As  to  whether  or  not  the  community  accordingly  acqui- 
esced." 

The  acts  performed  by  Blair  were  done  at  dates  within  sixty 
days  after  August  16,  1905. 

The  trial  was  commenced  on  January  8,  1910,  and  W,  W. 
Blair  testified  that  he  had  been  connected  with  that  office  for 
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oyer  five  years;  that  a  sufficient  certificate  was  made  and 
signed  by  the  city  engineer  describing  the  work  performed  by 
plaintiff,  which  was  indorsed  at  the  foot:  ** Recorded  Septem* 
ber  6th,  1905.  W.  W.  Blair,  acting  Superintendent  of  Streets 
of  the  City  of  Oakland."  The  usual  certificate  of  assessment 
and  diagram  were  similarly  certified  on  the  same  date.  A 
warrant,  made  and  signed  in  the  same  manner,  of  like  date, 
countersigned  by  the  mayor  of  the  city  of  that  date,  was  also 
produced;  also  a  contractor's  return  ** Recorded  October  4th, 
1905,  all  attached  to  each  other."  It  was  admitted  by  de- 
fendant's counsel  that  the  book  offered  in  evidence  by  plaintiff 
was  a  book  coming  from  the  superintendent's  office  ''which  is 
used  for  the  purpose  of  recording  assessments  and  another 
book  which  is  used  for  the  purpose  of  recording  the  contracts 
and  bonds,"  and  that  in  these  books  ''were  copied  the  papers 
that  you  have  offered  in  evidence  and  are  authenticated  by 
Mr.  Blair  in  some  capacity ;  that  the  return  thereon  is  on  file 
and  the  record  is  in  the  hands  of  Mr.  Ott.  I  admit  all  the 
papers  have  been  copied  in  the  book.  I  don't  mean  they  are 
recorded  there,  copied  as  a  matter  of  fact  and  that  the  record 
purports  to  be  signed  on  October  4th,  1905."  The  offer  of  the 
books  and  other  documents  was  objected  to  and  objection  sus^ 
tained  on  the  ground  that  the  documents  therein  appearing 
"purport  to  be  authenticated  and  in  fact  were  authenticated 
by  W.  W.  Blair,  acting  superintendent  of  streets,  and  that  he 
has  no  authority  to  authenticate  said  record."  It  was  further 
admitted  by  the  attorney  for  defendant  "that  the  ordinary 
course  of  business  was  pursued,  save  whatever  was  done  was 
done  by  Mr.  Blair,  purporting  to  act  as  acting  superintendent 
of  streets,  and  was  authenticated  in  the  usual  way,  except  that 
the  record  purported  to  be  authenti<sated  in  the  same  capacity 
as  the  other  instruments." 

It  thus  appears  that  plaintiff  complied  in  all  respects  with 
the  law,  except  that  his  documents  were  authenticated  by  one 
who  was  assuming  to  act  as  superintendent  of  streets  in  the 
absence  of  the  duly  appointed  and  qualified  superintendent. 

The  objection  to  the  introduction  of  these  documents  and  the 
evidence  offered  went  to  the  authority  of  Blair  to  perform  the 
duties  of  superintendent  of  streets.  In  ruling  on  this  objec- 
tion the  learned  trial  judge  said;  "It  will  have  to  be  sustained 
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on  the  theory  that  he  was  not  an  officer,  and  did  not  have  the 
authority.     That  is  all  I  pass  upon.'* 

The  resolution  of  the  board  of  public  works  granting  a  leave 
of  absence  to  Mr.  Ott  recites  that  he  is  superintendent  of 
streets,  and  we  understand  it  to  be  an  admitted  fact  that  he 
was  such  officer  at  the  time.  Appellant  rests  its  claim  that 
the  court  erred  in  refusing  the  offered  evidence  on  the  propo- 
sition that,  if  not  an  officer  de  jure,  Blair  was  an  officer  de 
facto,  and  that  evidence  tending  to  prove  that  he  was  super- 
intendent of  streets  de  facto,  acting  under  color  of  title,  was 
admissible  to  show  that  his  acts  were  valid  as  far  as  the  publie 
and  third  persons  are  concerned. 

The  position  taken  by  respondent  may  be  thus  summarized : 
"That  unless  the  Vrooman  act  controls,  the  authority  to  create 
the  office  of  acting  superintendent  of  streets,  such  office  being 
a  municipal  affair,  reposes  in  the  city  council"  (Oakland  Free- 
holders' Charter,  sees.  73,  195,  199,  201-204;  Stats.  1889,  p. 
513) ;  that  if  the  city  charter  is  inadequate  to  control  the  situ- 
ation the  Vrooman  act,  section  34,  subdivision  8,  confers  the 
power  to  appoint  a  superintendent  of  streets  upon  the  city 
council  (Stats.  1885,  pp.  147,  164) ;  that  the  charter  of  the 
city  provides  that  if  a  vacancy  occur  it  shall  be  filled  by  the 
appointment  of  the  mayor  (Stats.  1889,  sec  302,  supra)}  that 
there  is  but  one  office,  filled  by  an  incumbent  de  jure — Blair 
being  purely  a  private  individual  in  all  that  he  did  as  acting 
superintendent  of  streets.  Hence,  all  the  acts  of  Blair  in  his 
assumed  official  capacity  were  nullities.  Finally,  respondent 
dismisses  the  contention  that  Blair  was  an  officer  de  facto  with 
the  statement  that  "he  did  not  claim  to  act  as  superintendent; 
for  he  could  not  do  so  since  there  was  an  incumbent  of  the 
office  de  jure,  Blair  assumed  to  act  only  as  acting  superin- 
tendent and  by  virtue  of  the  supposed  appointment  of  the 
board  of  public  works,  which  was  absolutely  without  authority. 
Hence,  Blair  was  not,  as  he  could  not  be,  acting  under  color  of 
authority.  There  was,  moreover,  no  office  of  acting  superin- 
tendent." 

Appellant  contends,  and  section  73  of  the  Oakland  charter 
(Stats.  1889,  page  540)  provides,  that  the  board  of  public 
works  shall  have  authority  to  appoint  the  superintendent  of 
streets,  and  requires  him  to  keep  a  public  office  in  which  shall 
be  kept  the  records  of  his  office  and  a  register  of  all  streets 
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accepted  by  the  city  and  he  shall  have  power  to  perform  the 
duties  required  of  that  officer  by  the  so-called  Vrooman  act 
of  1885  and  amendatory  acts;  that  the  power  is  given  the 
board  to  remove  such  officer  and  appoint  another  to  perform 
the  duties  of  his  office.  It  is  undisputed  that  there  was,  a^ 
the  time  involved,  a  superintendent  of  streets  de  jure,  then 
on  leave  of  absence;  that  there  was  no  such  officer  known  to 
the  Oakland  charter  or  to  the  general  law  as  an  acting  super- 
intendent of  streets;  nor  was  there  any  provision  of  law,  so 
far  as  we  know,  authorizing  such  officer  to  act  in  the  absence 
or  inability  of  the  superintendent.  Provisions  for  filling  a 
vacancy  apply  to  vacancies  created  by  death,  resignation,  re- 
moval from  or  expiration  of  the  term  of  office.  They  do  not 
apply  to  temporary  absences  from  duty.  The  sole  question, 
then,  is  whether,  in  view  of  the  circumstances,  the  principle 
under  which  the  acts  of  officers  de  facto  are  held  to  be  valid 
as  affecting  the  public  and  third  parties,  should  be  applied  in 
the  present  case. 

This  principle  is  of  very  ancient  origin  and,  as  administered 
in  England  and  in  this  country,  the  rule  does  not  materially 
differ.  In  some  early  English  cases  it  is  said  that,  in  order 
to  constitute  one  an  officer  de  facto,  it  is  necessary  that  his 
claim  to  the  office  should  be  supported  by  some  form  of  color 
of  an  election,  and  these  cases  have  had  some  following  in  the 
United  States.  But  in  a  later  English  case,  Lord  Ellen- 
borough  defined  an  officer  de  facto  to  be  ''one  who  has  the 
reputation  of  being  the  officer  he  assumes  to  be  and  yet  is  not 
a  good  officer  in  point  of  law"  (Rex  v.  Bedford  Level,  6  East, 
356);  and  Mr.  Mechem  says:  ''This  definition  has,  in  sub- 
stance, been  adopted  by  the  majority  of  the  cases,  and  the 
necessity  for  a  color  of  election  has  not  been  affirmed  so  far 
as  the  rights  of  third  persons  are  concerned."  (Mechem  on 
Offices  and  Officers,  sees.  317,  318.  See  8  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  pp.  815,  816.) 

State  V.  Carroll,  38  Conn,  449,  [9  Am.  Rep.  409],  is  a  lead- 
ing case,  frequently  cited  with  approval.  Said  Butler,  C.  J.: 
"The  de  facto  doctrine  was  introduced  in  the  law  as  a  matter 
of  policy  and  necessity,  to  protect  the  interests  of  the  public 
and  individuals,  where  those  interests  were  involved  in  the 
official  acts  of  persons  exercising  the  duties  of  an  office  with- 
out being  lawful  officers.    It  was  seen  that  the  public  could 
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not  reasonably  be  compelled  to  inquire  into  the  title  of  an 
officer  nor  be  compelled  to  show  a  title,  and  these  became  set- 
tled principles  in  the  law.  But  to  protect  those  who  dealt 
with  such  ofiScers  when  apparent  incumbents  of  offices  under 
such  apparent  circumstances  of  reputation  or  color  as  would 
lead  men  to  suppose  they  were  legal  officers,  the  law  validated 
their  acts  as  to  the  public  and  third  persons  on  the  ground 
that,  as  to  them,  although  not  officers  de  jure,  they  were  officers 
in  fact,  whose  acts  public  policy  required  should  be  considered 
valid." 

Two  different  persons  cannot,  at  the  same  time,  be  in  actual 
occupation  and  exercise  of  an  office  for  which  one  incumbent 
only  is  provided  by  law.  If  the  officer  de  jure  is  in,  i.  e.,  is 
performing  the  duties  of  the  office,  there  is  no  room  for  an 
officer  de  facto.  And  it  is  also  true  that  there  can  be  no  officer 
de  facto  where  no  officer  de  jure  is  provided  by  law.  There 
may  be  officers  de  facto  but  cannot  be  an  office  de  facto  under 
a  constitutional  government. 

The  lawful  acts  of  an  officer  de  facto,  so  far  as  the  rights  of 
third  persons  are  concerned,  are,  if  done  within  the  scope  and 
by  the  apparent  authority  of  the  office,  as  binding  as  if  he 
were  an  officer  legally  elected  and  qualified  and  in  full  posses- 
sion of  it.     (Mechemon  Offices  and  Officers,  sec.  322  et  seq.) 

In  the  case  now  here,  the  office,  the  duties  of  which  for  the 
time  were  being  performed  by  Blair,  existed;  the  evidence 
offered  tended  to  show  that  Blair  was  in  full  possession  of  this 
office  in  the  absence  of  the  officer  de  jure;  was  performing  that 
officer's  duties  admittedly  within  the  scope  of  the  office;  was 
holding  himself  out  to  the  world  and  was  reputed  to  be  legally 
exercising  these  duties ;  was  in  charge  of  the  books  and  records 
of  the  office  and,  to  every  appearance,  was  the  superintendent 
of  streets,  acting  as  such  and  so  recognized  by  the  public  and 
in  fact  the  officer  he  represented  himself  to  be.  It  seems  to 
us  that  if  the  facts  were  such  as  the  offered  evidence  tended 
to  establish  the  plaintiff  had  a  right  to  deal  with  Blair  as 
authorized  to  act  as  superintendent  of  streets  and  his  acts  as 
such  should  be  given  validity.  It  was  error,  therefore,  to  re- 
fuse the  offered  evidence. 

The  rights  of  plaintiff  are  not  to  be  made  to  depend  upon 
the  power  of  the  board  of  public  works  to  appoint  Rlair  hs 
acting  superintendent  of  streets,  but  rather  upon  the  fdvia  .-is 
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they  existed  at  the  time  with  reference  to  the  execution  of  the 
duties  of  the  office  of  superintendent  of  streets  as  plaintiff 
found  them  to  exist  and  being  performed.  Plaintiff  was  not 
required  to  investigate  Blair's  title  or  authority  to  act  in  the 
capacity  in  which  he  was  assuming  to  act.  It  was  sufficient 
for  plaintiff  that  it  found  him  in  possession  of  the  office  and 
all  its  records,  invested  with  its  insignia,  was  being  treated  and 
was  regarded  by  the  public  as  rightfully  performing  the  duties 
of  the  office.  {State  v.  Barnard,  67  N.  H.  222,  [68  Am.  St. 
Kep.  648,  29Atl.  410].) 

The  definition  given  by  Chief  Justice  Butler,  in  State  v.  Car- 
roU,  supra,  has  met  with  the  very  general  approval  of  the 
courts  as  perhaps  the  most  comprehensive  yet  given.    He  said : 

"An  officer  de  facto  is  one  whose  acts,  though  not  those  of  a 
lawful  officer,  the  law,  upon  principles  of  policy  and  justice, 
will  hold  valid  so  far  as  they  involve  the  interest  of  the  pub- 
lic or  third  persons,  where  the  duties  of  the  officer  were  exer- 
cised: 

''First,  without  a  known  appointment  or  election,  but  under 
such  circumstances  of  reputation  or  acquiescence  as  were  calcu- 
lated to  induce  people  without  inquiry,  to  submit  to  or  invoke 
his  action,  supposing  him  to  be  the  officer  he  assumed  to  be ; 

"Second,  under  color  of  a  known  and  valid  appointment  or 
election,  but  where  the  officer  had  failed  to  conform  to  some 
precedent  requirement  or  condition,  as  to  take  an  oath,  give 
a  bond,  or  the  like ; 

"Third,  under  color  of  a  known  election  or  appointment, 
void  because  the  officer  was  not  eligible,  or  because  there  was 
a  want  of  power  in  the  electing  or  appointing  body,  or  by 
reason  of  some  defect  or  irregularity  in  its  exercise,  such  as 
ineligibility,  want  of  power,  or  defect  being  unknown  to  the 
public  ; 

"Fourth,  under  color  of  an  election  or  appointment  by  or 
pursuant  to  a  public  unconstitutional  law,  before  the  same  is 
adjudged  to  be  such." 

This  definition  embraces  the  case  of  an  officer  assuming  to 
act,  under  the  circumstances  stated,  "without  a  known  ap- 
pointment or  election";  and  it  also  embraces  the  case  of  an 
officer  acting,  as  here,  under  color  of  a  known  appointment, 
void,  it  may  be  admitted,  "because  there  was  a  want  of  power 
in  the  electing  or  appointing  body."    The  validity  of  the  ap- 
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pointment  cannot  be  the  true  test  for  if  the  appointment  be 
valid  the  appointee  would  be  an  officer  de  jure.  The  very  pur- 
pose of  the  doctrine  is  to  protect  the  public  and  third  persona 
where  officers  are  assuming  to  act  as  such  without  strict  legal 
right  and  there  is  an  appearance  or  color  of  title,  but  which 
is  in  fact  no  title. 

Where,  without  opposition,  the  duties  of  an  officer  are 
notoriously  discharged  by  a  person  in  an  official  capacity,  the 
public  apparently  acquiescing  and  those  in  authority  approv- 
ing, these  circumstances  give  rise  to  an  appearance  of  right 
imparting  official  reputation,  upon  which  third  parties  are 
justified  in  regarding  such  person  as  an  officer.  Finding  a 
person  in  charge  of  a  public  office  and  transacting  its  business 
in  a  regular  way  under  an  assumption  of  right  to  act  as  the 
officer  charged  with  the  duties  of  such  office,  third  parties  are 
not  bound  to  ascertain  his  authority  so  to  act,  but  as  to  them 
the  courts  will  hold  him  to  be  an  officer  de  facto  and  will  not 
permit  his  title  to  be  collaterally  assailed.  {Nofire  v.  United 
States,  164  U.  S.  657,  [41  L.  Ed.  588,  17  Sup.  Ct.  Rep.  212] ; 
Oonzales  v.  Ross,  120  U.  S.  605,  [30  L.  Ed.  801,  7  Sup.  Ct.  Rep. 
705] ;  McDowell  v.  United  States,  159  U.  S.  596,  [40  L.  Ed. 
271,  16  Sup.  Ct.  Rep.  Ill] ;  Stisanville  v.  Long,  144  Cal.  362, 
[77  Pac.  987] ;  Petersilea  v.  Stone,  119  Mass.  465,  [20  Am. 
Rep.  335].)  Numerous  other  cases  to  like  effect  might  be 
cited.  The  subject  will  be  found  to  be  sufficiently  expounded 
in  the  following  cases :  State  v.  Carroll,  38  Conn.  449,  [9  Am. 
Rep.  409] ;  Hamlin  v.  Kassafer,  15  Or.  456,  [3  Am.  St.  Rep. 
176,  15  Pac.  778] ;  JeweU  v.  Gilbert,  64  N.  H.  13,  [10  Am.  St 
Rep.  357,  5  Atl.  80]. 

The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred* 
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[GiT.  No.  1196.    Second  Appellate  Distriet.— Jnly  18,  1912.] 

AMERICAN  WELL  &  PROSPECTING  COMPANY,  a  Cor- 
poration, Petitioner,  v.  SUPERIOR  COURT  OP  KERN 
COUNTY  and  PAUL  W.  BENNETT,  Judge,  Respond- 
ents. 

Attachment  iob  Dibt— Statutobt  Pboobdubb— Motion  to  Ingrkasi 
Undebtaking — Denial  in  Gsnekal  Terms — Question  or  Fact — 
Discretion — Mandamus. — In  an  action  to  recover  money,  where 
the  plaintiff  sued  out  a  writ  of  attachment,  and  gave  an  under- 
taking in  the  sum  of  $200,  as  required  by  the  clerk,  in  conformity 
with  the  provisions  of  section  539  of  the  Code  of  Civil  Procedure,  and 
after  the  levy  of  the  writ  the  defendant  appeared  and  moved  the 
court  to  increase  the  amount  of  the  undertaking,  and  such  motion 
was  denied  in  general  terms,  it  is  held  that  the  question  presented 
by  such  motion  was  one  of  fact,  calling  for  the  exercise  of  judicial 
discretion,  and  that  mandamus  wiU  not  lie,  in  such  case,  to  control 
the  discretion  of  the  court. 

▼ft. — Question  of  Jurisdiction  on  Petition  for  Writ — Sufficiency  of 
Petition — Effects  of  Averments  and  Decision. — ^Where  the  peti- 
tion for  the  writ  of  mandate  alleged  that  the  court  denied  the  motion 
to  inerease  the  undertaking  on  attachment  on  the  ground  that  it 
had  no  jurisdiction  to  change  the  sum  fixed  by  the  clerk,  it  is  in- 
■officient  to  justify  the  writ.  If  the  court  did  not  have  jurisdiction 
to  hear  the  motion  on  its  merits,  the  petitioner  was  not  entitled  to 
the  writ.  On  the  other  hand,  if  the  court  had  jurisdiction  to  hear 
the  motion  on  its  merits,  its  order,  being  general  and  that  of  a  court 
of  general  jurisdiction,  imports  absolute  verity,  and  the  import  of 
the  language  denying  it  cannot  be  contradicted,  or  qualified  or 
limited  in  the  proceeding  for  the  writ. 

Id.— Opinion  of  Court  on  Order  Dentino  Motion  No  Part  of  Deci- 
sion—Duty  OF  Court.— The  averment  that  the  court,  in  its  order 
denying  th«  motion  for  an  increased  bond,  stated  that  it  had  no  juris- 
diction to  change  the  amount  of  the  bond  as  fixed  by  the  clerk, 
eannot  have  the  effect  to  make  such  expression  of  opinion,  if  made, 
any  part  of  the  decision  of  the  court  in  denying  the  motion  in  gen- 
•iml  terms.  If,  as  matter  of  fact,  its  decision  was  expressed  to  be 
made  on  that  ground,  as  alleged,  the  court  should  have  refused  to 
hear  the  motion,  and  dismissed  it,  or  otherwise  stated  that  it  was 
based  npon  want  of  jurisdiction. 

PETITION  for  writ  of  mandate  to  the  Superior  Court  of 
Kern  County.    Paul  W.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oovrt 
19  oai.  af».— as 
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George  E.  Whitaker,  T.  N.  Harvey,  and  Hunsaker  &  Britt, 
for  Petitioner. 

Claflin  &  Owen,  for  Respondents. 

SHAW,  J. — The  matter  is  presented  upon  a  demurrer  to 
the  petition.  It  appears  that  the  Midway  Syndicate,  Limited, 
brought  an  action  against  petitioner  in  the  superior  court  of 
Kern  county  for  the  recovery  of  money.  In  aid  of  its  action 
plaintiff  sued  out  a  writ  of  attachment  and,  as  required  by 
the  clerk  of  the  court,  gave  an  undertaking  in  the  sum  of 
$200,  all  in  conformity  with  the  provisions  of  section  539  of 
the  Code  of  Civil  Procedure.  The  writ  was  placed  in  the 
hands  of  the  sheriff,  who,  by  virtue  thereof  and  as  instructed 
by  plaintiff,  levied  the  same  upon  two  rotary  oil-drilling  rigs 
belonging  to  petitioner,  the  defendant  in  said  action.  There- 
after, pursuant  to  notice,  petitioner  moved  the  court  for  an 
order  increasing  the  amount  of  the  undertaking  from  $200  to 
$30,000,  the  ground  therefor  being  that  the  sum  of  $200  speci- 
fied in  the  undertaking  was  inadequate  to  compensate  defend- 
ant therein  for  damages  which  would  be  sustained  by  reason 
of  the  levy  so  made  upon  the  property  of  petitioner.  In  sup- 
port of  the  motion  petitioner  offered  the  files  and  records  of 
the  case  and  an  aflSdavit  tending  to  show  the  inadequacy  of 
the  undertaking,  in  that  petitioner  was  then  engaged  as  a  con- 
tractor in  the  business  of  drilling  oil  wells;  that  he  had  no 
other  drilling  outfits  in  Eern  county  than  those  attached ;  and 
that  by  reason  of  being  deprived  of  the  use  of  the  drilling  rigs 
so  levied  upon  he  would  be  unable  to  perform  certain  contracts, 
which  fact  would  entail  a  loss  to  him  in  the  sum  of  $20,000, 
and  that  possibly  he  would  be  subjected  to  damage  suits  for 
breach  of  contract.  Upon  a  hearing  of  the  motion  the  court 
made  an  order  in  general  terms  denying  the  same. 

The  question  presented  by  the  motion  was  one  of  fact,  call- 
ing for  an  exercise  of  judicial  discretion  on  the  part  of  the 
court  in  deciding  the  same.  The  law  is  well  settled  that  in 
such  case  mandamus  will  not  lie  to  control  the  action  of  the 
court.  Nor  do  we  understand  that  petitioner  controverts  this 
proposition.  Its  contention  is  that  the  court  did  not  decide 
the  matter  upon  its  merits,  but  held  that  the  court  was  with- 
out jurisdiction  to  pass  upon  the  question.    This  contention 
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is  based  upon  an  allegation  of  the  petition  'Hhat  his  [peti- 
tioner's] aforesaid  application  was  not  considered  or  denied 
by  the  court  on  its  merits,  but  that  said  order  was  so  made 
and  entered  for  the  reason  that,  in  the  opinion  of  the  court, 
under  the  law,  the  action  of  the  clerk  in  fixing  the  amount 
of  the  undertaking  and  accepting  it  was  final  and  not  subject 
to  review  by  the  court,  and  that  the  clerk  having  fixed  said 
undertaking  at  $200  and  accepted  the  same,  the  court  had  no 
authority,  under  the  law,  to  require  the  plaintiff  in  said  action 
to  give  an  additional  or  increased  undertaking."  But,  as 
stated,  the  order  was  general,  made  in  response  to  the  motion, 
and  assuming,  as  claimed  by  petitioner,  that  the  court  had 
jurisdiction,  it  was  made  upon  the  merits;  and  being  that 
of  a  court  of  general  jurisdiction  it  imports  absolute  verity. 
The  plain  import  of  its  language  cannot  be  contradicted,  nor 
its  effect  qualified  or  limited  in  the  manner  here  proposed  in 
a  proceeding  of  this  character.  As  is  frequently  said,  the 
opinion  of  the  court,  expressed  from  the  bench  in  deciding  a 
case,  is  no  part  of  its  decision. 

In  denying  the  writ,  we  do  so  upon  the  assumption,  with- 
out so  deciding  (such  decision  not  being  necessary  to  a  deter- 
mination of  the  case),  that  the  court  had  jurisdiction  to  hear 
the  motion  upon  its  merits.  If  it  did  not  have  jurisdiction, 
clearly  petitioner  is  not  entitled  to  the  writ.  On  the  contrary, 
if  it  possessed  jurisdiction,  the  order  shows  that  its  determina- 
tion was  made  upon  the  merits.  If,  as  a  matter  of  fact,  the 
action  of  the  court  was  had  and  taken  upon  the  ground  of 
want  of  jurisdiction,  as  alleged  in  the  petition,  then  it  should 
have  refused  to  hear  the  motion  and  dismissed  it,  or,  in  other 
appropriate  language,  stated  that  the  action  was  based  upon 
want  of  jurisdiction. 

The  application  for  the  writ  is  denied. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
tiie  supreme  court  on  September  15,  1912. 
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[(Mm.  No.  249.     Second  Appellate  District. — Julj  19,  1912.J 

In  the  Matter  of  the  Application  of  B.  S.  POTTER  for  Writ 
of  Habeas  Corpus. 

Habxas  Ck)BPns — ^FAmintx  or  Appxllatb  Justices  to  Agrxb — ^Remand 
OF  Petitioneb. — ^Upon  the  hearing  of  an  application  for  a  writ  of 
habeas  eorp%u  in  the  appellate  court,  where  the  justices  of  such  eourt 
are  unable  to  agree  upon  a  decision  of  the  question  involved  in  the 
proceeding,  the  petitioner  for  the  writ  must  be  remanded  to  the 
custody  of  the  proper  officer. 

APPLICATION  for  writ  of  habeas  corpus  to  the  Chief  of 
Police  of  the  city  of  Los  Angeles. 

The  ground  of  decision  is  stated  by  the  court 

Parker  &  Moote,  for  Petitioner, 

John  D.  Fredericks,  District  Attorney,  Guy  Eddie,  City 
Prosecutor,  Prank  W.  Stafford,  Assistant  City  Prosecutor,  and 
L.  H.  Roseberry,  Special  Prosecutor,  for  Respondent. 

THE  COURT.— The  justices  of  this  court  being  unable  to 
agree  upon  a  decision  of  the  questions  inyolyed  in  this  pro- 
ceeding, it  follows  that  the  petitioner  must  be  remanded  to  the 
custody  of  the  chief  of  police  of  Los  Angeles  city,  and  it  is 
so  ordered. 


[Crim.  No.  250.    Second  Appellate  District— July  19,  1912.] 

In  the  Matter  of  the  Application  of  E.  S.  POTTER  for  Writ 
of  Habeas  Corpus. 

Habeas  Oorpus — Failusb  of  Justices  or  Appellate  Odtjbt  to  Aaeb^- 
Bemand  of  Petitioner. — ^Upon  the  hearing  of  an  application  for  a 
writ  of  habeas  corpus  in  the  appellate  court,  where  the  justices  of 
such  court  are  unable  to  agree  upon  a  decision  of  the  questions  in- 
▼olved  in  the  proceeding,  the  petitioner  must  be  remanded  to  the 
custody  of  the  proper  officer. 
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APPLICATION  for  writ  of  habeas  corpus  to  the  Chief  of 
Police  of  the  city  of  Los  Angeles. 

The  ground  of  decision  is  stated  by  the  court. 

Parker  &  Moote,  for  Petitioner. 

John  D.  Fredericks,  District  Attorney,  Guy  Eddie,  City 
Prosecutor,  Frank  W.  Stafford,  Assistant  City  Prosecutor,  and 
L.  H.  Boseberry,  Special  Prosecutor,  for  Respondent. 

THE  COURT.— The  justices  of  this  court  being  unable  to 
agree  upon  a  decision  of  the  questions  involved  in  this  pro- 
ceeding, it  follows  that  the  petitioner  must  be  remanded  to 
the  custody  of  the  chief  of  police  of  Los  Angeles  city,  and  it 
is  BO  ordered. 


[CSt.  No.  918.    First  AppeHate  District.— Jnly  82,  1918.] 

THE  FIRST  NATIONAL  BANK  OF  SAN  FRANCISCO, 
a  Corporation,  Appellant,  v.  WILLIAM  E.  GOLDEN, 
Respondent. 

Banks — Obdeb  on  Savings  Bank  to  Dkbtob  of  Gommeboial  Bank — 
Dklivket  op  Pass-book— Assionmxnt  to  Secubc  Dxbt— Fbaud  or 
DxBTOBr-EQUiTiBS — NoN-NEGOTiABiUTT. — ^Where  BH  Order  on  a  bbt- 
ings  bank  was  given  to  a  debtor  of  a  commercial  bank,  with  the 
accompanying  pass-book  for  collection,  as  a  conditional  payment  for 
land  porehased  from  the  debtor,  to  be  retnmed  if  the  land  was  not 
pnrchased,  and  said  order  and  pass-book  were  assigned  bj  snch  debtor 
to  the  commercial  bank  to  secure  its  debt,  and  npon  discovery  of 
false  representations  of  the  debtor  as  to  the  land  purchased,  the 
depositor  notified  the  savings  bank  to  stop  payment  of  the  deposit, 
and  also  notified  the  commercial  bank  as  to  such  stoppage,  it  is  held 
that  such  order  with  the  accompanying  pass-book  was  a  non-negotia- 
ble chose  in  action,  which  was  subject,  in  the  hands  of  the  com- 
mercial bank,  to  all  equities  as  between  the  depositor  and  its  debtor, 
by  reason  of  whose  fraud  the  transfer  was  without  consideration  as 
to  the  depositor. 

Ib. — ^ASSIONOB  OF  DEBTOB  NOT  ESTOPPED  BT  ASSIGNMENT  TO  BaNK  WITH- 
OUT Notice  of  I^u&— Yalux  not  Pabted  With  bt  Bank.— The 
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assignor  of  the  debtor  is  not  estopped  from  elsiming  equities  as 
against  the  commercial  bank  by  reason  of  the  fact  that  when  its 
debtor  made  the  assignment  to  such  bank  it  took  without  actual 
notice  of  the  alleged  fraud,  where  it  appears  that  no  value  was 
parted  with  by  the  bank  in  consideration  of  such  assignment  of  the 
order  on  the  savings  bank,  and  it  was  not  prejudiced  by  reason 
thereof. 

In. — KuLB  AS  TO  Implied  Extensions  op  Time  Inapplicable  to  Col- 
lateral Security. — The  rule  as  to  implied  extensions  of  time,  which 
is  confined' to  cases  where  a  new  obligation  is  accepted  by  the  creditor 
as  conditional  payment  for  the  original  debt,  or  in  which  the  new 
obligation,  for  the  time  being,  at  least,  is  to  take  the  place  of  and 
represent  the  original  debt,  has  no  application  where  the  ereditor  has 
accepted  simply  a  new  additional  or  collateral  security  for  an  antece- 
dent debt,  in  which  case  no  agreement  to  give  time  to  pay  the 
original   debt  ii  implied. 

Id. — ^Mere  Delay  in  Collecting  Deposit  Under  Rule  of  Sayings  Bank 
NOT  AN  Implied  Agreement  to  Extend  Time — Right  to  Enforce 
Payment  not  Surrendered.— Mere  delay  in  the  collection  of  the 
order  which  by  its  terms  is  payable  on  demand,  owing  to  an  inci- 
dental rule  of  the  savings  bank  requiring  thirty  days'  notice  before 
withdrawals,  does  not  imply  an  agreement  between  the  parties  for 
iuch  incidental  delay  as  an  extension  of  the  time  of  payment;  and  no 
such  extension  results  as  matter  of  law  from  the  mere  receipt  of 
the  order  assigned  as  a  transaction.  In  no  aspect  can  the  transac- 
tion be  construed  as  a  contract  suspending  or  surrendering  the  right 
to  enforce  payment 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    Qeo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cushing  &  Cushing,  for  Appellant. 

Tobin  &  Tobin,  and  S.  F.  Brittain,  for  Respondent 

KERRIGAN,  J. — In  this  case  a  rehearing  was  granted,  but 
after  further  consideration,  with  some  minor  changes  and  with 
the  citation  of  additional  authorities,  we  adhere  to  our  original 
position. 

This  is  an  appeal  from  a  judgment  in  favor  of  defendant 
and  from  an  order  denying  plaintiff's  motion  for  a  new  triaL 

Prior  to  the  twenty-sixth  day  of  December,  1907,  F.  H.  Rowe 
W9S  ipdebted  to  the  plaintiff  in  the  sum  of  $3,825.    On  that 
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date  Bowe  gave  the  plaintiff  his  check  on  the  Canadian  Bank 
of  Commerce  for  the  sum  of  $1,000,  and  the  time  for  payment 
of  the  balance  was  extended  to  January  25,  1905.  When  this 
check  was  presented  to  the  Canadian  Bank  of  Commerce  it  was 
refused  payment  for  lack  of  funds  to  the  credit  of  the  maker. 
Between  the  26th  and  28th  of  December  the  plaintiff  was 
pressing  Rowe  to  make  good  the  amount  of  the  check.  On 
the  latter  date  Bowe,  in  company  with  the  defendant  Golden, 
called  at  the  bank  of  plaintiff,  and  Rowe  stated  that  he  was 
unable  to  raise  the  money  to  meet  the  check,  but  that  Golden 
would  give  the  plaintiff  an  order  drawn  upon  his  deposit  in 
the  Hibernia  Savings  and  Loan  Society  for  $1,000.  Rowe 
called  attention  to  the  fact  that  said  loan  society,  owing  to  the 
financial  stringency  prevailing  at  that  time,  was  demanding 
of  its  depositors  thirty  days'  notice  before  paying  sums  of 
$1,000  or  over.  To  this  observation  the  plaintiff,  through  its 
vice-president,  replied,  ''That  is  all  right.  We  are  quite  will- 
ing to  wait  thirty  days  on  the  Hibernia  Bank,  as  we  know  they 
are  absolutely  good."  Thereupon  an  order  or  check  in  favor 
of  Rowe  was  drawn  by  Golden  upon  said  Hibernia  Savings 
and  Loan  Society,  which  Rowe  transferred  to  plaintiff  by  in- 
dorsement. Under  the  conditions  upon  which  deposits  are 
accepted  by  said  society  they  can  be  withdrawn  only  upon 
presentation  of  the  depositors'  pass-book.  Accordingly  Gol- 
den's  pass-book  was  delivered  to  the  plaintiff,  and  both  the 
order  and  pass-book  were,  on  December  30,  1907,  presented 
by  the  plaintiff  to  one  of  the  tellers  of  the  society,  who  in  effect 
acknowledged  receipt  of  the  thirty  days'  notice  of  withdrawal. 
Prior  to  the  twenty-sixth  day  of  December,  1907,  Rowe  and 
one  W.  P.  McFaul,  claiming  to  be  the  authorized  agents  of  the 
Howard  Creek  Lumber  Company,  a  corporation,  were  en- 
deavoring to  sell  to  Golden  a  tract  of  timber  land  in  Men- 
docino county  together  with  a  sawmill  thereon.  They  repre- 
sented that  this  land  was  thickly  covered  with  practically 
virgin  timber,  mostly  redwood;  that  the  mill  was  in  first-class 
condition  and  capable  of  producing  from  twenty  thousand  to 
twenty-five  thousand  feet  of  lumber  daily.  Rowe  also  repre- 
sented that  he  was  on  a  sound  financial  basis,  and  responsible 
for  any  paper  he  might  sign.  He  referred  Golden  to  Brad- 
street's  Book,  wherein  it  was  estimated  that  Rowe's  resources 
were  about  $35,000.    On  the  strength  of  these  representations, 
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and  also  believing,  as  he  had  been  told  by  Bowe,  that  someone 
else  was  likely  to  purchase  the  land,  Oolden,  at  the  soggestion 
of  Howe,  consented  to  make  a  payment  of  $1,000  on  the  land 
and  mill,  with  the  understanding  that  he  was  to  have  ten  days 
to  decide  whether  he  would  purchase  the  property ;  that  if  he 
decided  not  to  proceed  with  the  transaction  the  $1,000  was  to 
be  repaid  to  him  within  sixty  days.  This  contract  was  re- 
duced to  writing  December  27th,  and  on  the  following  morn- 
ing Rowe  and  Gulden  met  to  arrange  for  this  conditional  pay- 
ment. At  that  time  Howe  remarked  to  Golden  that  he  had 
a  slight  overdraft  at  the  bank  of  plaintiff,  and  desired  ''to 
make  a  deposit  to  show  that  everything  was  coming  out  all 
right — that  he  was  doing  business."  Arriving  at  the  bank 
Golden  made  the  check  or  order  on  the  Hibernia  Society  to 
which  reference  has  already  been  made  and  under  the  circum- 
stances described. 

On  the  afternoon  of  the  same  day  Golden  went  to  Mendocino 
county  to  inspect  the  property  forming  the  subject  of  the 
negotiation,  and  found  that  it  had  been  misrepresented  to  him 
in  material  respects.  Within  the  ten  days  he  gave  notice  to 
Rowe  that  the  proposition  was  rejected,  and  having  learned 
that  Rowe  had  filed  a  petition  in  bankruptcy,  he  stopped  the 
payment  of  the  order  on  the  Hibernia  Society  and  notified 
plaintiff  that  he  had  done  so. 

January  30,  1908,  payment  of  the  draft  was  refused  accord- 
ingly, and  written  notice  of  protest  was  served  on  the  parties 
thereto. 

August  18, 1908,  the  plaintiff  filed  a  claim  against  the  bank- 
rupt estate  of  Rowe  for  the  full  amount  of  the  indebtedness, 
to  wit,  $3,825,  not  waiving,  however,  any  of  its  rights  under 
the  draft  on  the  Hibernia  Society. 

A  stipulation  has  been  entered  into  by  the  parties  to  this 
action,  under  which,  if  it  shall  be  decided  that  either  the 
Hibernia  Savings  and  Loan  Society  or  Golden  is  liable  on  the 
check,  judgment  shall  go  against  Golden. 

The  trial  court  filed  its  findings  of  fact  and  conclusions  of 
law,  and  caused  judgment  to  be  entered  in  favor  of  Golden 
and  against  plaintiff,  from  which  judgment  and  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial  this  appeal  is  prosecuted. 

A  witness  for  the  plaintiff  testified  that  it  would  not  have 
accepted  the  Gtolden  check  for  collection,  and  from  other  cir- 
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eumstances  in  the  case  it  is  clear  that  the  plaintiff  did  not 
reeeiye  it  merely  for  that  purpose.  Nor  is  it  seriously  claimed 
that  the  check  was  accepted  by  the  plaintiff  as  a  payment  on 
account  of  Howe's  indebtedness.  The  worthless  check  on  the 
Bank  of  Commerce  was  not  turned  over  to  Rowe  or  Qolden; 
no  entry  in  the  books  of  the  plaintiff,  or  act  of  its  officers,  indi- 
cates that  it  was  so  accepted.  It  was  apparently  taken  by  the 
plaintiff  to  be  applied  in  reduction  of  Howe's  indebtedness 
when  collected.  Doubtless  if  this  check  had  beeu  paid,  the 
amount  thereof  would  have  been  indorsed  on  the  instrument 
evidencing  Howe's  indebtedness  to  the  bank  and  treated  as  pay- 
ment, but  not  otherwise. 

This  order  on  the  Hibernia  Society  was  not  unconditional 
and  free  from  any  other  contract.  It  follows  that  it  was  not 
negotiable.  While  upon  its  face  it  was  payable  upon  demand, 
it  was  in  fact  not  to  be  paid  until  thirty  days'  notice  was 
given  to  the  drawee,  and  its  payment  was  also  conditional 
upon  its  being  accompanied  by  the  drawer's  pass-book.  In 
view  of  these  conditions — ^notice  of  which  was  brought  home 
to  the  plaintiff — it  cannot  be  held,  as  asserted  by  plaintiff,  that 
the  draft  was  negotiable.  (Civ.  Code,  sees.  3087,  3088,  3090, 
3093.) 

In  the  case  of  White  v.  Gushing,  88  Me.  339,  [51  Am.  St. 
Bep.  402,  32  L.  R.  A.  590,  45  Atl.  164],  the  court,  in  passing 
upon  the  effect  of  an  order  containing  the  words,  ''The  bank- 
book of  the  depositor  must  accompany  this  order,"  held  that 
without  these  words  the  order  was  payable  absolutely  and  was 
negotiable;  that  with  those  words  it  was  payable  only  upon 
the  condition  of  the  production  of  the  drawer's  bank-book. 
''It  must,  therefore,"  says  the  court,  "be  held  that  the  con- 
tingency embarrasses  and  obstructs  the  free  circulation  of  the 
order  for  commercial  purposes, rendering  it  not  negotiable." 
(See,  also,  Yeaton  v.  Bank  of  Alexandria,  5  Cranch,  51,  [3 
L.  Ed.  33] ;  Davis  ▼.  Bank,  118  Cal.  600,  [50  Pac.  666] ; 
Union  Ins.  Co.  ▼.  American  F.  Ins.  Co.,  107  Cal.  327,  [48 
Am.  St  Bep.  140,  28  L.  B.  A.  692,  40  Pac.  431] ;  Auzerais  v. 
NagUe,  74  Cal.  60,  [15  Pac.  371] ;  Burns  ▼.  Bennett,  99  Cal. 
363,  [33  Pac.  916] ;  Hostetter  ▼.  Park,  137  U.  S.  30,  [34  L. 
Ed.  568,  11  Sup.  Ct.  Bep.  1] ;  LiUard  v.  Kentucky,  134  Fed. 
168,  [67  C.  C.  A.  74] ;  MiUs  v.  Bank  of  United  States,  11 
Wheat  431,  [6  L.  Ed.  512] ;  Bank  of  Washington  v.  Triplett, 
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1  Pet.  25,  [7  L.  Ed.  37] ;  Iron  City  Nat  Bank  v.  McCord,  139 
Pa.  52,  [23  Am.  St  Rep.  166,  11  L.  R.  A.  559,  21  Ati.  143].) 

It  appears  to  us  to  be  clear  that  the  Golden  draft  ^ras  a  non- 
negotiable  chose  in  action ;  and  that  owing  to  the  fraudulent 
representation  of  Rowe  it  was  given  by  him  without  considera- 
tion as  between  him  and  Golden.  We  are  also  of  the  opinion 
that  plaintiff  took  it  with  the  equities  charged  against  it  in  the 
hands  of  Rowe  (Civ.  Code,  sees.  1083,  1459;  Wright  v.  Levy, 
12  Cal.  257;  Mohr  v.  Byrne,  135  Cal.  87,  [67  Pac.  11]),  unless 
Golden,  on  some  application  of  the  principle  of  estoppel,  ia 
prevented  from  setting  up  those  equities. 

It  is  true  that  where  one  purchases  in  good  faith  and  for 
value  a  chose  in  action,  not  negotiable,  from  one  to  whom  the 
owner  has  transferred  the  apparent  ownership,  he  obtains  a 
valid  title  against  such  owner  even  though  the  person  from 
whom  he  so  obtained  it  had  no  title.  In  Thompson  v.  Toland, 
48  Cal.  99,  it  was  held  that  the  owner  of  minine  stock,  who 
allowed  his  broker  to  hold  the  certificates  therefor  in  his  own 
name  as  security  for  the  balance  due  thereon —  nothing  ap- 
pearing on  the  face  of  the  certificates  to  indicate  that  the  real 
owner  had  any  interest  therein — would  be  estopped  from  as- 
serting his  title  against  a  purchaser  in  good  faith  and  with- 
out notice.  ''Under  such  circumstances,"  says  the  court  at 
page  112,  ''the  party  who  places  another  in  a  position  to  en- 
able him  to  practice  the  fraud  should  suffer  the  loss  rather 
than  an  innocent  person  who  deals  with  him  on  the  faith  of 
the  usual  indicia  of  ownership  with  which  the  true  owner  has 
vested  him." 

But  the  circumstances  of  this  case  hardly  bring  it  within  the 
rule  declared  in  those  decisions.  Here  the  plaintiff  took  with- 
out notice  of  the  fraud  perpetrated  on  Golden  by  Rowe;  and 
notwithstanding  the  uncontradicted  evidence  of  Golden  to  the 
contrary,  the  court  found  that  the  plaintiff  had  no  actual 
notice  that  the  payment  by  Golden  was  conditional.  But  we 
think  that  plaintiff  parted  with  no  value  when  it  took  the 
draft. 

Appellant,  however,  contends  to  the  contrary,  and  argues 
that  by  the  mere  receipt  of  the  order  drawn  by  Golden  on 
the  Hibernia  Savings  and  Loan  Society  the  appellant  ex- 
tended the  time  to  pay  Rowe's  debt  to  it,  and  thereby  parted 
with  value  and  placed  itself  at  a  disadvantage.    This  conten- 
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tion  is  rested  upon  a  long  line  of  cases  in  this  state  holding 
that  where  a  creditor  receives  upon  an  antecedent  debt  already 
matured  the  note  of  a  debtor  or  of  a  third  person,  payable 
at  a  future  date,  although  the  debt  is  not  thereby  extinguished, 
the  acceptance  of  the  new  obligation  payable  in  futuro  operates 
as  an  implied  extension  of  the  time  of  payment  of  the  original 
debt. 

**It  extends  the  time  for  payment  until  the  maturing  of 
the  new  note,  or,  as  it  is  said,  'suspends'  the  remedy  upon  the 
old  note,  but  does  not  extinguish  it."  (Tolman  ▼.  Smith, 
85  Cal.  280,  287,  [24  Pac.  743,  745],  and  cases  cited.) 

But  this  rule  applies  only  to  that  class  of  cases  in  which 
the  new  obligation  is  accepted  by  the  creditor  as  conditional 
payment  of  the  original  debt,  or  in  which  the  new  obligation, 
''for  the  time  being  at  least,  is  to  take  the  place  of  and  repre- 
sent the  original  debt.  That  class  is  distinguishable  from,  and 
not  to  be  confounded  with,  the  class  where  the  creditor  has 
accepted  simply  a  new  additional  or  collateral  security  for 
an  antecedent  debt.  In  the  former  transaction  an  agreement 
to  give  time  may  be  implied,  but  not  out  of  the  latter  transac- 
tion."    {Austin  V.  Curtis,  31  Vt.  64,  76.) 

In  the  case  just  cited  the  authorities  which  make  and 
illustrate  the  distinction  between  the  two  classes  of  cases  are 
discussed  at  length.  The  distinction,  however,  is  apparent 
and  based  upon  obvious  grounds  of  difference.  If  a  creditor 
holds  a  note  of  his  debtor  which  has  already  matured,  and 
accepts  in  lieu  thereof  a  new  note  payable  a  year  later,  it  is 
plain  that  the  new  note  is  a  substitution  for  the  old  obliga- 
tion, and  the  reasonable  implication  from  its  acceptance  is  that 
the  creditor  has  extended  the  time  of  payment  of  the  debt. 

If,  on  the  other  hand,  without  any  idea  of  substituting  it 
for  the  old  debt  or  of  treating  it  as  a  payment  conditional  or 
otherwise,  until  collected,  a  creditor  accepts  from  his  debtor 
the  check  or  order  of  a  third  person,  payable  in  futuro,  or  any 
instrument  offered  and  received  merely  to  further  assure  or 
secure  payment  of  the  debt,  it  would  do  violence  to  the  intent 
of  the  parties  to  hold  that  by  the  acceptance  of  such  addi- 
tional security,  the  creditor  has  extended  the  primary  debt, 
and  cannot  collect  from  his  debtor  until  his  security  has  map 
tured. 
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A  class  of  cases  in  which  this  distinction  is  frequently  drawn 
is  that  in  which  a  surety  contends  that  he  has  been  released  by 
the  extension  of  the  debt  without  his  consent.  In  those  cases 
it  is  held  that  there  is  no  extension  of  time  to  the  principal 
to  be  implied  ''merely  by  the  creditor  taking  a  new  security 
maturing  after  the  debt  becomes  due,  such  as  a  mortgage,  a 
guaranty,  a  warrant  of  attorney  to  confess  judgment,  or  an 
order  of  a  third  person ;  nor  is  an  extension  effected  by  taking 
a  bond  or  note  of  the  principal  as  collateral  security,  or  a  note 
or  bill  of  exchange  of  the  principal  for  the  purpose  of  having 
the  proceeds  thereof,  when  obtained,  applied  on  the  original  in- 
debtedness, although  such  action  has  been  taken  by  the  prin- 
cipal with  the  expectation  that  the  creditor  will  refrain  from 
pressing  him  for  immediate  payment."  (32  Cyc.  211,  and 
numerous  cases  cited.) 

As  already  said,  the  facts  of  the  present  case  show  plainly 
that  the  order  of  Golden  on  the  Hibemia  Bank  was  not  re- 
ceived by  plaintiff  from  Rowe  as  in  any  way  substitutional 
for  the  original  debt,  or  as  anything  but  additional  security, 
the  proceeds  of  which,  when  collected,  were  to  be  applied  on 
the  debt.  No  credit  was  allowed  by  the  bank  to  Rowe  at  the 
time  it  received  the  order  and  pass-book  of  Golden.  It  in- 
tended to  apply  the  money  on  the  debt  when  collected,  and  not 
before.  Collection  of  the  order  could  not  be  enforced  for 
thirty  days,  but  not  because  any  of  the  parties  desired  to  post- 
pone its  payment  for  that  time,  nor  because  it  was  made  in 
pursuance  of  any  agreement  for  a  thirty  days'  extension  of 
time.  The  sole  reason  was  that  the  savings  bank  had  availed 
itself  of  the  right  to  require  thirty  days'  notice  of  with- 
drawals. Under  these  circumstances  we  do  not  think  that 
from  the  mere  receipt  of  the  order  any  agreement  to  extend 
the  time  of  payment  can  be  implied,  and  we  are  of  the  opinion 
that  no  such  extension  resulted  as  a  matter  of  law  from  the 
transaction. 

Even,  however,  if  it  could  be  held  that  regardless  of  the 
intention  of  the  parties  such  an  extension  resulted  as  a  matter 
of  law,  we  would,  nevertheless,  be  inclined  to  hold  that  this 
would  not  suffice  to  show  that  plaintiff  has  suffered  any  preju- 
dice which  would  entitle  it  to  rely  upon  the  rule  protecting 
that  one  of  two  innocent  parties  who  had  suffered  through 
the  fraud  of  a  third  person  clothed  with  the  apparent  ownership 
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by  the  other  innocent  party.  A  similar  question  was  presented 
in  Ingenhuett  v.  Hunt,  15  Tex.  Civ.  App.  248,  [39  S.  W.  310]. 
In  that  case  Hunt  owed  the  plaintiff  a  certain  sum  which  was 
overdue,  and  Hunt  and  his  sister  executed  a  note  payable  three 
years  after  date  for  the  amount  of  the  debt.  To  secure  this 
new  note,  the  sister  executed  a  mortgage  on  certain  lands 
which  it  was  claimed  by  the  intervenor  was  held  by  her  as 
trustee  for  him.  The  court,  after  holding  that  the  trust  in 
the  land  had  been  shown,  next  considered  whether  the  plain« 
tiff  could  be  protected  as  a  lienholder  without  notice,  who  had 
parted  with  value.  After  observing  that  the  note  extended 
the  time  of  payment  for  three  years  on  its  face,  the  court 
conceded  that  ''where  a  mortgage  is  given  to  secure  a  past-due 
indebtedness,  and  as  a  consideration  entering  iuto  the  transac- 
tion the  time  of  payment  is  extended,  the  lienholder  is  pro- 
tected against  unknown  equities  for  the  reason  that  he  has, 
by  contract,  parted  with  a  valuable  right."  (Citing  cases.) 
The  opinion,  however,  continues:  *'An  extension  may  not  be 
contracted  for,  and  yet  given.  According  to  the  testimony  of 
S.  P.  Hunt  and  Mrs.  Hunt,  nothing  was  said  about  an  exten- 
sion, and  the  note  and  mortgage  were  signed  as  presented  to 
them  by  appellant's  agent,  and  there  was  no  other  considera- 
tion for  the  note  and  deed  of  trust  than  the  past  indebtedness, 
and  the  sole  purpose  of  the  transaction  was  to  secure  appel- 
lant's demand.  In  other  words,  the  fair  inference  from  this 
testimony  is  that  the  note  and  mortgage  were  executed  with- 
out reference  to  further  time.  If  this  were  so,  we  believe  the 
ease  would  not  come  within  the  rule  above  expressed.  If, 
without  any  arrangement  or  stipulation  for  that  purpose,  the 
giving  of  time  by  drawing  the  note  payable  at  three  years 
was  the  gratuitous  act  of  the  appellant,  not  induced  or  asked 
by  defendants,  he  could  not  say  that  he  had,  through  contract, 
suspended  or  surrendered  his  right  to  enforce  payment  of  the 
account." 

The  facts  of  this  case  are  even  stronger.  Here  the  order 
on  its  face  was  payable  at  once.  If  collection  could  not  be  at 
once  enforced,  it  was  not  because  any  of  the  parties  desired 
to  postpone  its  maturity,  but  because,  under  unusual  circum- 
stances, the  Hibernia  Savings  and  Loan  Society  had  availed 
itself  of  its  right  to  require  notice  of  withdrawals.  As  in  the 
Texas  case,  thereforOi  the  order  was  accepted  ''without  refer- 
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ence  to  further  time/'  and  under  circumstances  from  which 
no  agreement  for  the  extension  of  time  of  the  principal  debt 
can  be  implied,  or  from  which  equity  would  raise  an  estoppel. 
It  may  well  be  that  the  practical  effect  of  the  transaction  was 
to  assure  Rowe  that  the  bank  would  not  press  him  for  an  im- 
mediate payment,  but  this  was  not  because  of  any  agreement 
for  extension,  nor  because  the  bank,  by  receiving  the  order, 
had  '' suspended '*  its  remedy  on  his  debt.  '^If  the  new  se- 
curity is  but  additional  and  collateral  to  the  old,  I  think  it 
may  well  be  said  that  the  effect  of  taking  the  new  security 
on  time  does  not  prove  a  promise  to  give  time,  but  doubtless 
may  furnish  ground  for  an  expected  indulgence  which  the 
principal  debtor  is  bound  to  treat  as  being  at  all  times  counter- 
mandable  at  the  will  of  the  creditor/'  (Austin  v.  Curtis,  31 
Vt.  64.) 

Indeed,  in  every  ease  where  a  new  source  of  payment  is 
given  to  a  creditor  "not  in  lieu  of  or  suspension  of  the  old 
notes,  but  in  addition  to  them,  as  a  further  security,"  the 
debtor  may  reasonably  expect  not  to  be  pressed  for  payment 
until  the  security  is  realized  upon,  but  in  such  case  he  trusts 
''not  to  any  legal  change  in  the  rights  and  remedies  of  the 
plaintiffs  on  the  old  notes,  but  to  such  indulgence  as  creditors 
are  likely  to  grant  when  they  feel  assured  of  ultimate  pay- 
ment."    (Dodson  V.  Taylor,  56  N.  J.  L.  11,  [28  Atl.  316].) 

The  evidence  supports  the  findings  and  the  findings,  in  turn, 
sustain  the  judgment.  The  judgment  and  order  are  there- 
tore  affirmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  20,  1912. 
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[CSt.  No.  1000.    First  AppeDate  District.— July  22,  1912.] 

HTMAN  GOLDWATER,  Respondent,  v.  THE  HIBERNIA 
SAVINGS  AND  LOAN  SOCIETY,  a  Corporation,  Ap- 
pellant. 

IfOBTOAGE— NATUBB  OF  POWKB  OF  SALE— PaRT  OF  S«CUBTTT  FOB  DEBT— 

Lien  Without  Title. — ^A  power  of  sale  contained  in  a  mortgage 
is  authorized  by  section  2932  of  the  Civil  Code,  and  by  the  terms 
of  section  858  of  that  code  it  is  to  be  deemed  part  of  the  security 
for  the  payment  of  the  mortgage  debt,  and  it  is  therefore,  with  the 
mortgage,  in  the  nature  of  a  lien  upon  the  property  affected  by  the 
power,  and  conveys  no  estate  or  title  to  the  land. 

Id. — Extinguishment  of  Liens  of  Mortgage  and  of  Power  of  Sale — 
Statute  of  Limitations. — Since,  by  the  express  terms  of  section 
2911  of  the  Civil  Code,  ''a  lien  is  extinguished  by  the  lapse  of  the 
t'.me  within  which,  under  the  provisions  of  the  Code  of  Civil  Proce- 
dure, an  action  can  be  brought  upon  the  principal  obligation,"  where 
the  mortgage  debt  and  the  note  secured  thereby  are  forever  barred 
and  extinguished,  the  lien  of  the  mortgage  is  extinguished,  and  the 
power  of  sale  contained  therein,  which  is  deemed  a  "part  of  the 
security"  for  the  same  debt,  and  in  the  nature  of  a  lien  thereon,  is 
likewise  extinguished. 

Id. — ^Attempted  Sale  Under  Extinguished  Power  of  Sale — ^Restraint 
IN  Equitt — Tender  of  Payment  of  Outlawed  Debt  not  Bequired. 
Where  the  plaintiff  seeks  a  decree  in  equity  restraining  a  sale  of 
plaintiff's  land  under  a  power  of  sale  executed  by  a  deceased  mort- 
gagor, and  attempted  by  the  subsequent  owner  of  the  mortgaged  land 
after  the  mortgage  and  the  debt  secured  thereby  had  become  ex- 
tinguished by  the  statute  of  limitations,  the  plaintiff  is  not  required, 
in  order  to  maintain  such  action,  to  tender  payment  of  the  out- 
lawed unpaid  debt. 

Id. — Opinion  on  Order  of  Supreme  Court  Denying  Rehearing — Na- 
ture OF  Power  of  Sale  Immatebial — ^Naked  Power — Interest 
Extinguished. — It  is  held  by  the  supreme  court,  in  its  order  deny- 
ing a  rehearing,  that  the  opinion  of  the  district  court  of  appeal 
is  correct,  regardless  of  the  question  whether  a  power  of  sale  con- 
tained in  a  mortgage  is  or  is  not  technically  a  lien  upon  the  land; 
that  at  the  time  defendant  attempted  to  exercise  the  power  the  debt, 
note  and  mortgage  were  barred,  and  the  mortgagor  was  deceased; 
that  the  lien  of  the  mortgage  was  thereby  extinguished,  and  the 
mortgagee,  as  holder  of  the  power,  was  without  any  interest  in  the 
land  as  lienholder,  or  at  all,  and  the  interest,  once  coupled  with  it, 
had  ceased  to  exist;  that  it  became  a  naked  power,  whieh  ter- 
minated with  the  extinction  of  the  interest. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tobin  &  Tobin,  for  Appellant. 

Reed,  Black  &  Beed,  J.  W.  Bingaman,  and  Thos.  C.  Huxley, 
for  Respondent. 

HALL,  J. — This  is  an  appeal  by  defendant  from  a  judg- 
ment rendered  in  favor  of  plaintiflE,  after  an  order  overruling 
defendant's  demurrer  to  plaintiff's  amended  complaint  and 
sustaining  plaintiff's  demurrers  to  defendant's  answer  and 
cross-complaint. 

Plaintiff  by  his  complaint  sought  a  decree  restraining  de- 
fendant from  the  threatened  sale  of  land  of  plaintiff  under 
a  power  of  sale,  contained  in  a  mortgage,  executed  by  the 
predecessor  in  interest  of  plaintiff,  one  Julia  Hinz,  upon  her 
homestead,  to  secure  the  sum  of  $3,000  and  interest. 

As  appears  from  the  complaint,  Julia  Hinz  had  deceased 
before  the  attempted  execution  of  the  power,  and  the  debt  and 
note  had  also  become  barred  by  the  statute  of  limitations, 
which  bar  is  pleaded  and  set  up  both  in  the  complaint  and  in 
the  demurrer  to  defendant's  answer  and  cross-complaint. 

The  debt,  as  appears  from  the  pleadings,  has  never  been 
paid. 

The  answer  and  cross-complaint  set  up  the  facts  in  greater 
detail  than  in  the  complaint,  but  it  is  perfectly  clear  from 
each  and  all  of  the  pleadings  that  the  mortgagor  had  deceased 
long  before  the  attempted  execution  of  the  power,  and  that, 
likewise,  any  action  upon  the  debt,  note  and  mortgage  had 
become  barred  by  the  statute  of  limitations. 

An  attempt  was  made  to  foreclose  the  mortgage  by  suit  in- 
stituted by  defendant  against  the  executor  of  the  last  will 
of  the  mortgagor,  which  failed  for  the  reasons  set  forth  in  the 
decision  on  appeal  to  this  court.  (Hibemia  8.  dk  L.  Sac.  ▼. 
Laidlaw,  4  Cal.  App.  626,  [88  Pac.  730].) 

The  points  of  law  presented  by  the  demurrer  may  be  con- 
sidered under  three  heads,  and  are  so  discussed  in  a  very  able 
manner  by  counseL 
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1.  b  a  power  of  sale  contained  in  a  mortgage  given  to  secure 
the  payment  of  a  sum  of  money,  owing  by  the  mortgagor  to 
the  mortgagee,  revoked  by  the  death  of  the  mortgagor? 

2.  Does  the  power  of  sale  contained  in  the  mortgage  survive 
the  barring  by  the  statute  of  any  action  upon  the  debt,  note 
and  mortgage? 

3.  If  it  be  determined  that  the  power  of  sale  is  no  longer 
existent,  for  either  of  the  reasons  above  suggested,  may  the 
mortgagor  or  her  successor  in  interest  invoke  the  aid  of  a  court 
of  equity  to  restrain  a  threatened  sale  under  the  power,  with- 
out tendering  payment  of  the  outlawed,  but  unpaid,  debt! 

Both  appellant  and  respondent  have  discussed  these  three 
questions  elaborately  and  with  much  ability. 

Whether  or  not  the  power  to  sell  contained  in  the  mortgage 
is  revoked  by  the  death  of  the  mortgagor  depends  upon 
whether  or  not  such  power  of  sale  is  a  power  coupled  with  an 
interest.     (Civ.  Code,  sec.  2356.) 

Upon  this  question  there  is  much  conflict  in  the  decisions 
in  those  states  where,  as  in  California,  a  mortgage  transfers 
DO  title  or  estate  in  the  property  mortgaged. 

In  this  case,  however,  we  do  not  deem  it  necessary  to  deter- 
mine this  question,  for  we  agree  with  appellant  that  the  ulti- 
mate determination  of  the  matters  in  controversy  between 
plaintiff  and  defendant  depends  upon  the  construction  of  sec- 
tions 858  and  2911  of  the  Civil  Code,  for  it  depends  upon  the 
meaning  of  these  sections  whether  or  not  the  power  to  sell 
contained  in  a  mortgage  survives  the  bar  of  the  statute  against 
the  debt  and  mortgage. 

Section  2911  of  the  Civil  Code  provides  that:  "A  lien  is  ex- 
tinguished by  the  lapse  of  the  time  within  which,  under  the 
provisions  of  the  Code  of  Civil  Procedure,  an  action  can  be 
brought  upon  the  principal  obligation." 

No  other  state  in  this  country,  so  far  as  we  are  advised,  has 
any  such  provision  in  its  law.  In  New  York  the  statutory 
provision  is  just  the  reverse,  the  word  **not"  being  inserted 
before  the  word  "extinguished." 

It  is  apparent  that  little  light  can  be  thrown  upon  the  law 
of  this  state  by  decisions  from  other  jurisdictions  which  have 
no  such  provision  or  rule  of  law  as  is  contained  in  our  section 
2911. 
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This  section  can  have  but  one  meaning  according  to  its  plain 
terms,  which  is  that  the  lien  is  extinguished  by  the  lapse  of 
time  that  will  bar  an  action  upon  the  principal  obligation. 

This  at  once  suggests  the  question,  What  is  a  power  to  sell, 
contained  in  a  mortgage  t 

Such  a  power  is  authorized  by  the  terms  of  section  2932 
(Civ.  Code)  and  by  the  terms  of  section  858  (Civ.  Code),  **is 
to  be  deemed  a  part  of  the  security.'*  In  other  words,  the 
power  to  sell  is  a  part  of  the  security  for  the  payment  of  the 
debt.  By  the  execution  of  the  power,  the  mortgagor  has 
placed  the  property  under  the  power  of  the  mortgagee  for  sale 
to  secure  the  payment  of  the  debt.  In  other  words,  the  power 
to  sell  is  but  a  lien  upon  the  property  affected  by  the  power. 
It  conveys  no  estate  or  title  to  the  land. 

By  the  terms  of  section  2872  (Civ.  Code),  **A  lien  is  a 
charge  imposed  in  some  mode  other  than  by  a  transfer  in  trust 
upon  specific  property  by  which  it  is  made  security  for  the  per- 
formance of  an  act." 

A  power  to  sell  land  contained  in  a  mortgage  and  which  is 
expressly  by  our  law  *'to  be  deemed  a  part  of  the  security" 
(sec.  858,  Civ.  Code)  comes  squarely  within  the  definition  of  a 
lien.  It  is  a  lien  imposed  upon  the  mortgaged  land  to  secure 
the  payment  of  the  debt.  Being  a  lien,  by  the  very  terms  of 
section  2911  (Civ.  Code),  it  is  extinguished  by  the  barring,  by 
the  statute  of  limitations,  of  an  action  upon  the  debt  to  secure 
the  payment  of  which  it  was  given.  We  can  see  no  escape 
from  the  logic  which  compels  the  conclusion  at  which  we  have 
arrived  from  a  consideration  of  the  section  of  our  law  bearing 
upon  the  question  under  discussion. 

The  argument  of  appellant  that  the  language  of  the  section 
suggests  that  its  application  should  be  confined  to  the  remedy 
by  action  does  not  strike  us  as  sound.  The  bar  as  to  remedies 
by  action  in  court  had  already  been  fully  and  completely  pro- 
vided for.  This  section  was  intended  to  do  something  that  had 
not  been  done  by  the  various  sections  relating  to  the  time 
within  which  action  may  be  brought.  It  was  intended  to  pro- 
vide for  the  extinguishment  of  the  lien  given  upon  property 
for  the  payment  of  a  debt  whenever  by  the  lapse  of  time  an 
action  on  the  debt  or  other  obligation  is  barred. 

This  is  clearly  the  view  of  the  effect  of  section  2911  (Civ. 
Code)  taken  in  Puckhaber  v.  Henry,  152  Cal.  419,  420,  [125 
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Am.  St.  Rep.  75,  14  Ann.  Cas.  844,  93  Pac.  114],  wbere  the 
eourt  points  out  the  difference  between  the  rule  in  California 
and  other  states.  The  court  had  before  it  the  case  of  a  pledge 
remaining  in  the  possession  of  the  creditor,  which  the  debtor 
or  his  successor  in  interest  sought  to  obtain,  which  is  not  the 
case  here.  The  court  said:  **The  effect  of  the  California  rule 
is  undoubtedly  to  prevent  any  affirmative  action  on  the  part 
of  the  mortgagee  or  pledgee  to  enforce  his  lien,  after  the  debt 
is  barred  by  the  statute  of  limitations."  Which  is  precisely 
what  appellant  is  trying  to  do  in  the  case  at  bar.  By  adver- 
tising the  property  for  sale  and  by  the  threatened  sale,  ap- 
pellant is  taking  affirmative  action  to  enforce  his  lien.  By 
its  cross-complaint,  in  which  it  asks  for  a  decree  directing  it  to 
proceed  to  sell  under  the  power,  it  is  also  taking  affirmative 
action. 

Appellant  cites  the  case  of  Menzel  v.  Eintan,  132  N.  C.  660, 
[95  Am.  St.  Rep.  647,  44  S.  B.  385],  from  North  Carolina,  as 
a  case  holding  that  the  power  of  sale  survives  the  bar  of  the 
statute  as  to  the  debt,  and  claims  that  the  law  of  such  state  is 
similar  to  the  law  of  this  state  embodied  in  section  2911,  but 
examination  of  the  case  discloses  that  there  is  no  law  in  North 
Carolina  similar  to  our  section  2911.  The  court  had  before 
it  simply  the  construction  of  the  usual  statute  of  limitations 
as  to  the  time  for  bringing  action  in  court.  There  is  nothing 
in  the  statute  of  North  Carolina,  as  disclosed  in  the  case  cited, 
providing  for  the  extinguishment  of  liens.  The  case  is  not 
in  point.  (It  may  be  noted  that  Menzel  v.  Hint  on  was  decided 
by  a  divided  court — three  to  two.) 

For  the  reasons  above  set  forth,  we  are  of  the  opinion  that 
the  power  of  sale  under  which  appellant  threatens  to  sell  plain- 
tiff's land  has  expired,  and  it  is  no  longer  of  any  validity. 

This  brings  us  to  the  third  question  involved  in  this  appeal : 
May  the  plaintiff  invoke  the  aid  of  a  court  of  equity  to  restrain 
a  threatening  sale  under  the  power  contained  in  the  mortgage, 
without  tendering  payment  of  the  outlawed,  but  unpaid,  debt! 

Appellant  argues  with  much  earnestness  and  learning  that 
this  case  comes  within  the  rule  that  ''he  who  seeks  equity  must 
do  equity,**  and  with  the  rule  of  the  many  cases  that  might  be 
cited  that  hold  that  a  mortgagor  may  not  invoke  the  aid  of  the 
court  to  quiet  his  title  against  the  cloud  of  an  outlawed  mort- 
gage«  without  offering  to  pay  the  unpaid  debt 
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But  in  this  case  plaintiff  is  not  seeking  to  disturb  the  status 
quo.  He  is  not  addng  the  court  to  remove  a  cloud  upon  his 
title,  except  as  it  may  incidentally  do  so  by  preventing  the  ap- 
pellant from  taking  aggressive  and  further  action  that  will 
put  upon  plaintiff's  title  a  further  and  additional  cloud.  The 
power  involved  in  this  case  contains  the  provision  that  the  re- 
citals in  the  deed  that  may  be  given  upon  the  sale  under  the 
power  **must  be  deemed  conclusive  evidence  of  the  facts  re- 
cited.*' 

Appellant  is  threatening  to  proceed  to  sell  under  this  lapsed 
power  and,  as  it  is  alleged,  will  execute  a  deed  to  the  purchaser 
under  such  sale. 

It  cannot  be  doubted  but  that  if  appellant  should  sue  plain- 
tiff in  foreclosure,  plaintiff  could  successfully  plead  the  bar 
of  the  statute  in  such  a  suit  in  equity.  It  seems  to  us  that 
plaintiff  now  bears  the  same  relation  to  appellant,  in  present- 
ing for  adjudication  his  right  to  prevent  the  enforcement  of 
the  extinguished  lien,  by  the  afibmative  action  of  appellant  ki 
the  threatened  sale  which  may  result  in  a  deed  containing  re- 
citals that  may  result  in  extinguishing  plaintiff's  title,  that  he 
would  bear  to  appellant  if  appellant  should  sue  in  foreclosure 
and  plaintiff  herein  should  plead  the  bar  of  the  statute.  In 
either  case  he  would  but  be  setting  up  the  bar  of  the  statute 
to  prevent  affirmative  action  against  him.  He  would  be  using 
the  bar  of  the  statute  as  a  shield  and  not  as  a  sword. 

In  this  connection  we  are  glad  to  refer  to  the  case  much  re- 
lied upon  by  appellant  as  sustaining  the  proposition  that  a 
court  of  equity  will  not  restrain  the  execution  of  a  power  to 
sell  contained  in  a  mortgage.  (House  v.  Carr,  185  N.  Y.  453, 
[113  Am.  St.  Rep.  936,  7  Ann.  Cas.  185,  6  L.  R.  A.,  N.  S.,  510, 
78  N.  E.  171].)  In  this  case  the  court  was  divided  in  the 
proportion  of  four  to  three.  The  majority  held  that  the  action 
would  not  lie.  The  only  two  cases  which  the  majority  opinion 
cited  as  exactly  in  point  are  the  cases  of  Goldfrank  v.  Young, 
64  Tex.  432,  and  mUaff  v.  Adnan,  112  N.  C.  259,  [17  S.  E. 
78].  In  the  Texas  case  the  sale  was  under  a  trust  deed,  which 
conveyed  the  fee  to  the  trustee,  and  the  North  Carolina  case 
was  in  a  jurisdiction  where  suits  by  a  plaintiff  in  possession 
will  not  be  entertained,  where  such  plaintiff  can  defend  against 
the  suit  of  the  purchaser  in  ejectment.  Neither  of  these  cases 
lend  much  support  to  the  rule  followed  by  the  majority  opinion 
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in  House  v.  Carr,  Upon  the  other  hand,  the  other  three 
judges  agree  in  an  opinion  written  by  Vann,  J.,  which  to  our 
minds  presents  most  cogent  reasons  why  the  action  should  be 
sustained.  This  opinion  very  fully  points  out  the  reasons  that 
have  suggested  themselves  to  this  court  as  sound  reasons  why 
this  plaintiff  should  be  permitted  to  invoke  the  aid  of  the  court 
to  protect  himself  and  his  title  from  a  threatened  aggressive 
attack.  An  attack,  which  because  of  the  language  of  the 
power,  may  result  in  unlawfully  depriving  plaintiff  of  his 
property,  for  which,  as  it  appears  from  the  allegations  of  the 
pleading,  he  paid  full  value  after  the  claim  of  appellant  had 
been  barred  and  its  lien  extinguished.  For  these  reasons  we 
do  not  think  that  this  case  comes  within  the  rule  that  a  plain- 
tiff may  not  invoke  the  aid  of  a  court  of  equity  to  quiet  his 
title  against  the  cloud  of  an  outlawed,  but  unpaid,  mortgage. 

Certain  it  is,  we  think,  that  plaintiff  had  a  right  to  plead 
the  bar  of  the  statute  as  a  defense  to  appellant's  cross-com- 
plaint, in  which  he  sought  for  a  decree  directing  and  expressly 
authorizing  a  sale  under  the  power,  and  the  ruling  of  the  court 
upon  the  demurrer  to  the  cross-complaint  was  undoubtedly 
correct.  {Marshutz  v.  Seltzor,  5  CaL  App.  141,  [89  Pac. 
877].) 

Upon  the  whole  case,  we  think  the  court  did  not  err  in  its 
rulings  upon  the  demurrers,  and  that  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  20,  1912,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT.— We  deem  the  opinion  of  the  district  court 
of  appeal  herein  correct,  regardless  of  the  question  whether  a 
power  of  sale  included  in  a  mortgage  is  or  is  not  technically 
a  lien  on  the  land.  At  the  time  the  defendant  attempted  to 
execute  the  power,  the  debt,  note  and  mortgage  had  become 
barred  and  the  mortgagor  was  deceased.  The  lien  of  the  mort- 
gage was,  therefore,  extinguished,  and  the  mortgagee,  as  holder 
of  the  power,  was  without  any  interest  whatever  in  the  land, 
as  lienholder  or  at  alL    Consequently,  on  well-settled  prin- 
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ciples,  the  interest  once  coupled  with  it  had  then  ceased  to 
exist,  it  had  become  a  naked  power,  and  the  mortgagor  who 
made  it  being  dead,  the  power  had  terminated  with  the  extinc- 
tion of  the  interest. 
The  petition  for  a  hearing  in  the  supreme  court  is  denied. 


[Civ.  No.  1010.    Tint  Appellate  Distriet^Jnlj  22,  1012.] 

ROBERT  S.  KNIGHT,  Respondent,  v.  HENRY  BLACK,  Ap- 
pellant,  and  IDA  QUINN,  Sued  as  JANE  DOE  QUINN, 

Codefendant. 

Unlawtul  DErAmEBr-BRXACH  or  Covenant  ts  Lease  to  Sbcttbb  Bxmt 
— Chattel  Mortgage  on  FuBNisHn^GS — Condition — Cause  or  Ac- 
tion— ^Demubreb  Pbopebly  Overbuled. — In  an  action  of  unlaw- 
ful detainer,  a  complaint  which  sets  forth  tho  breach  of  a  covenant, 
which  by  the  terms  of  a  lease  of  a  building  is  made  a  condition 
of  the  lease,  requiring  security  for  rent,  upon  completion  of  the 
building,  and  the  complete  furnishing  of  the  same,  to  a  cash  value 
of  $3,000,  by  a  chattel  mortgage  on  the  furnishings  in  that  sum,  in 
default  of  the  meeting  of  which  condition  the  lessor  may,  at  his 
option,  forfeit  the  lease,  and  which  alleges  such  forfeiture  and  proper 
demand  and  refusal,  states  a  cause  of  action,  and  a  demurrer  thereto 
was  properly  oyerruled. 

Id. — Distinction  Between  Condition  and  Covenant. — There  is  a  de- 
cided distinction  between  the  creation  and  effect  of  a  condition  and 
a  covenant.  A  condition  is  a  qualification  annexed  to  an  estate, 
upon  the  happening  of  which  the  estate  is  enlarged  or  defeated, 
and  it  differs  from  a  covenant,  in  that  it  is  created  by  mutual 
agreement  of  the  parties,  and  is  binding  upon  both,  whereas  a 
covenant  is  an  agreement  of  the  covenaEtor  only.  A  breach  of  a 
condition  on  which  an  estate  is  granted  works  a  forfeiture  of  the 
estate,  while  the  breach  of  a  sole  agreement  of  the  covenantor  is 
merely  ground  for  the  recovery  of  damages. 

Id. — Construction  or  Conditions  Relative  to  Forfeiture — Real  In- 
tention of  Pasties  Controlling. — In  the  construction  of  a  convey- 
ance or  lease,  ordinarily,  to  avoid  a  forfeiture,  conditions  will  be 
construed  as  covenants,  when  this  can  reasonably  be  done;  but  a 
covenant,  instead  of  a  condition,  will  never  be  implied  contrary  to 
the  real  intention  of  the  parties.  It  is  held,  in  this  case,  that, 
though  the  agreement  to  provide  security  for  rent  is  designated  in 


Digitized  by 


Google 


July,  1912.]  Knight  v.  Black.  519 

tilt  lease  as  a  "eoyenant,"  it  must,  in  aeeordanee  with  the  expressed 
intention  of  the  parties,  be  eonstmed  and  considered  as  a  "condi- 
tion/' and  not  a  covenant. 

Id. — Equitablx  Dbfensi  to  FoBFKrruitB  or  Lbase — Substantial  Cox- 
PLiANCi  With  Sbcueitt — Offeb  to  Deposit  Full  Amount  in  Coin. 
Where  the  answer  to  the  complaint  in  unlawful  detainer  set  up,  as 
an  equitable  defense  to  the  forfeiture  of  the  lease,  that  defendant 
had  subleased  the  premises  to  the  codefendant,  whose  furnishings 
exceeded  the  requirement  of  the  lease,  and  who  had  agreed  to  give 
to  defendant  a  chattel  mortgage  as  security  for  the  rent,  which 
defendant  agreed  to  assign  to  plaintiff  and  plaintiff  had  agreed  to 
accept,  but  said  codefendant  in  possession  broke  her  contract,  ren- 
dering exact  compliance  with  the  security  for  rent  impossible,  and 
that  defendant  had  sued  her  in  unlawful  detainer,  but  that  de- 
fendant had  offered  to  plaintiff  to  deposit  gold  coin  to  the  full 
amount  of  the  security,  in  any  bank  named  by  plaintiff,  and,  upon 
plaintiff's  refusal,  tendered  the  same  in  court,  as  security,  until  sudi 
time  as  the  identical  security  could  be  given,  equity  will  not,  upon 
such  showing  of  substantial  compliance  with  security,  permit  the 
forfeiture  of  the  lease. 

I2>. — ^Prijxtdicial  Ebbob  in  Stbikino  Oxtt  Equitable  Defense  to  Fob- 

FEITUBB — NaTUBE  OF  ACTION  INVOLVING  EXAMINATION  OF  EQUITIES. 

The  court  erred  greatly  to  the  prejudice  of  the  defendant  in  strik- 
ing out  the  answer  to  the  complaint  which  seeks  to  have  a  forfeiture 
declared.  The  Tery  nature  of  the  action,  involving  a  forfeiture, 
appeals  to  the  equity  side  of  the  court,  and  requires  ''a  full  ex- 
amination of  all  the  equities,  to  the  end  that  exact  justice  be  done." 
The  law  abhors  a  forfeiture,  and  therefore  will  ordinarily  be  satisfied 
with  a  substantial  compliance  with  a  condition  involving  a  for- 
feiture when  a  literal  fulfillment  is  prevented  by  uncontrollable  cir- 
cumstances. 

In — Tendeb  of  Full  Coin  as  Security  Equal  to  Literal  Complunce. 
The  proffered  substitution  of  gold  coin  equal  in  amount  to  the 
value  of  the  furniture  required  to  be  installed  under  the  lease  would 
have  been  not  only  a  substantial  compliance  with  the  condition,  but 
would  have  afforded  plaintiff  security  for  his  rent  equal  to,  if  not 
greater  than,  that  which  would  have  resulted  from  a  literal  com- 
pliance with  the  condition  as  it  was  written.  United  States  gold 
coin  is  not  likely  to  depreciate  in  value  from  ordinary  wear  and 
tear,  as  would  the  furniture  of  an  apartment  house,  even  though 
repaired  and  replenished  from  time  to  time. 

Id. — ^Cbosscomplaint  in  Unlawful  Detainer  not  Permissible. — ^Al- 
though the  defendant,  by  way  of  cross-complaint  in  the  action  for 
unlawful  detainer,  sought  to  recover  damages  against  the  plaintiff 
for  an  alleged  constructive  eviction  by  the  plaintiff,  a  demurrer  to 
such  cross-complaint  was  properly  sustained ,   as  it  la  the  law  in 
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this  state,  ai  well  as  in  other  states  having  similar  statates,  that  no 
eounterdalm  or  eross-eomplaint  of  any  kind  is  proper  or  permissible 
in  actions  in  unlawful  detainer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  H.  Barendt,  and  Maurice  Oradwohl,  for  Appellant. 

Page,  McCutchen  &  Knight,  and  Page,  McCutchen,  Knight 
&  Olney,  for  Respondent 

LENNON,  P.  J.— Respondent  had  judgment  in  the  lower 
court  as  the  plaintiff  in  an  action  in  unlawful  detainer.  The 
defendant,  Henry  Black,  has  appealed  from  the  judgment  and 
from  an  order  denying  him  a  new  trial.  The  points  presented 
upon  the  appeal  relate  mainly  to  the  overruling  of  the  defend- 
ants' demurrer  to  the  plaintiff's  complaint,  the  sustaining  of 
the  plaintiff's  demurrer  to  the  defendants'  cross-complaint, 
and  the  granting  of  plaintiff's  motion  to  strike  out  parts  of  the 
defendants'  answer. 

The  plaintiff's  cause  of  action  is  founded  substantially  upon 
the  following  facts: 

On  November  23,  1908,  plaintiff  leased  to  the  defendant  cer- 
tain premises  in  the  city  and  county  of  San  Francisco  for  a 
period  of  ten  years  from  and  after  the  completion  of  a  build- 
ing which  plaintiff  agreed  to  erect  upon  the  premises.  The 
building  was  completed  on  the  twenty-fifth  day  of  June,  1909, 
whereupon  defendant  went  into  possession  under  the  terms  of 
the  lease. 

The  lease  contained  some  sixteen  covenants.  Of  these  an 
alleged  breach  of  the  fourteenth,  taken  in  connection  with  the 
sixteenth,  was  the  basis  of  the  plaintiff's  cause  of  action.  The 
fourteenth  covenant  of  the  lease  reads  as  follows : 

** Fourteenth:  It  is  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  lessee  shall  immediately 
upon  completion  of  the  building  furnish  the  same  with  suitable 
furniture,  bedding  and  carpets  that  shall  have  a  cash  value  of 
not  less  than  three  thousand   ($3,000)   dollars  and  shall  be 
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owned  by  the  said  lessee  free  from  all  liens  and  encumbrances 
and  upon  the  completion  of  said  furnishing,  and  within  thirty 
(30)  days  after  the  completion  of  the  demised  premises,  the 
said  lessee  shall  execute  to  the  said  lessor  a  note  and  first 
chattel  mortgage  on  all  said  furniture,  bedding  and  carpets  for 
the  full  sum  of  three  thousand  ($3,000)  dollars,  to  secure  to 
said  lessor  the  payment  of  all  rents  or  other  claims  arising  in 
favor  of  said  lessor  under  this  lease  and  during  the  entire  term 
of  same,  which  chattel  mortgage  shall  be  in  legal  form  and 
shall  contain  an  express  covenant  that  none  of  said  furniture, 
bedding  and  carpets  shall  be  removed  from  said  premises  dur- 
ing the  continuance  of  this  lease  and  that  the  said  lessee  shall 
at  all  times  keep  the  same  in  good  order,  repair  and  condi- 
tion." 

The  sixteenth  covenant  of  fhe  lease  reads  as  follows : 

"Sixteenth:  It  is  further  understood  and  agreed  that  all  the 
covenants  and  agreements  of  the  said  lessee  herein  contained 
are  conditions  and  that  in  default  of  the  lessee  fulfilling  any 
of  same  the  said  lessor  may  at  any  time  thereafter  at  his  option 
forfeit  this  lease,  and  that  in  that  event  any  holding  thereafter 
of  the  said  lessee  shall  be  construed  to  be  a  tenancy  from  month 
to  month  only,  for  the  same  rental  payable  in  the  same  manner 
as  hereinbefore  stated." 

The  plaintiff  on  August  25,  1909,  gave  the  defendants  three 
days*  notice  in  writing  in  the  alternative  form  as  required  by 
subdivision  3  of  section  1161  of  the  Code  of  Civil  Procedure, 
but  the  defendant  failed  either  to  perform  the  covenant  or  to 
deliver  up  the  possession  of  the  property. 

In  support  of  his  demurrer,  it  is  the  defendant's  contention 
that  a  covenant  to  give  security  for  the  payment  of  rent  is 
collateral  to  the  lease  it  accompanies,  and  does  not  run  with 
the  land ;  and  that  an  action  in  unlawful  detainer  will  not  lie 
for  a  breach  of  any  covenant  which  does  not  come  within  the 
technical  definition  of  ''covenants  running  with  the  land." 

No  authority  from  this  state  has  been  cited  to  us  by  the  de- 
fendant in  support  of  his  attempted  limitation  of  the  scope 
and  effect  of  the  code  section  under  consideration,  and  we  shall 
not  attempt  to  follow  counsel  for  the  defendant  in  his  discus- 
sion of  the  legal  niceties  and  refinements  which  distinguish 
''covenants  running  with  the  land"  from  those  that  do  not, 
bat  will  content  ourselves  with  saying  that  to  hold  as  he  con- 
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tends  would  not  only  be  a  manifest  violation  of  the  plain  pnr- 
pose  of  the  unlawful  detainer  act  of  this  state,  but  would  not 
accord  with  the  views  of  our  supreme  court  as  expressed  in 
several  actions  of  unlawful  detainer  which  were  sustained 
solely  because  of  breaches  of  purely  collateral  covenants. 
Thus  in  the  case  of  SUva  v.  Campbell,  84  CaL  420,  [24  Pac 
316],  it  was  said,  in  effect,  that  upon  the  giving  of  the  three 
days'  notice  required  by  subdivisions  2  and  3  of  section  1161 
of  the  Code  of  Civil  Procedure,  the  summary  process  provided 
by  that  section  will  lie  for  a  failure  to  perform  any  condition 
or  covenant  of  the  lease  or  agreement  under  which  the  prop- 
erty is  held. 

In  the  case  of  Kelly  v.  Teague,  63  Cal.  68,  it  was  expressly 
held  in  construing  a  statute  substantially,  if  not  entirely,  sim- 
ilar to  our  present  unlawful  detainer  act,  that  'Hhe  right  of 
action  by  a  landlord  against  a  tenant  accrues  upon  the  latter 
continuing  in  possession  of  the  demised  premises  in  person  or 
by  his  subtenant  for  a  neglect  or  failure  to  perform  any  can- 
dition  or  covenant  of  the  lease." 

To  the  same  effect  is  the  decision  in  the  ease  of  Schnittger 
v.  Rose,  139  Cal.  656,  [73  Pac.  449],  which  involved  the  viola- 
tion of  a  covenant  to  manufacture  wine  upon  the  demised 
premises  from  grapes  raised  upon  the  adjoining  ranch  of  the 
lessor. 

The  agreement  in  the  present  case  to  provide  security  for 
the  payment  of  the  rent  stipulated  in  the  lease  is  a  condition 
and  not  a  covenant  There  is  a  decided  distinction  between 
the  creation  and  effect  of  a  condition  and  a  covenant.  A  con- 
dition is  a  qualification  annexed  to  an  estate  by  the  grantor, 
upon  the  happening  of  which  the  estate  granted  is  enlarged  or 
defeated,  and  it  differs  from  a  covenant  in  this,  that  it  is 
created  by  the  mutual  agreement  of  the  parties  and  is  binding 
upon  both ;  whereas  a  covenant  is  an  agreement  of  the  covenan- 
tor only. 

A  breach  of  a  condition  upon  which  an  estate  is  granted 
works  a  forfeiture  of  the  estate,  while  a  breach  of  a  covenant 
is  merely  ground  for  the  recovery  of  damages.  {Brotcn  v. 
Chicago  N.  W.  R.  R.  Co.  (Iowa),  82  N.  W.  1003;  Langley  v. 
Boss,  55  Mich.  163,  [20  N.  W.  886].) 

Ordinarily,  in  order  to  avoid  a  forfeiture,  conditions  in  ft 
conveyance  will  be  construed  as  covenants  when  this  can  be 
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reasonably  done,  but  a  covenant  instead  of  a  condition  will 
never  be  implied  contrary  to  the  clear  intent  of  the  parties. 
Although  designated  in  the  lease  as  a  covenant,  the  agreement 
in  the  present  case  to  give  security  for  the  pajnnent  of  rent 
must,  in  accordance  with  the  express  intention  of  the  parties, 
be  construed  and  considered  as  a  condition  rather  than  a  cove- 
nant {Kew  V.  Trainor,  150  111.  150,  37  N.  E.  223),  and  as  the 
language  of  the  statute  plainly  includes  and  applies  to  any 
and  every  condition  embodied  in  a  lease,  the  question  as  to 
what  is  or  what  is  not  "a  covenant"  running  with  the  land  is 
not  involved  in  the  case  at  bar,  and  need  not  now  be  considered. 
The  demurrer  to  the  complaint  was  properly  overruled. 

The  defendant  by  his  answer  admitted  his  failure,  as 
charged  in  the  plaintiff's  complaint,  to  comply  with  the  con- 
dition of  the  lease  relating  to  security  for  the  payment  of  the 
rent,  but  set  up  by  way  of  an  equitable  defense  facts  which, 
if  true,  tend  to  show  that  by  reason  of  circumstances  over 
which  the  defendant  had  no  control,  literal  compliance  with 
the  condition  was  temporarily  impossible. 

In  addition,  the  defendant,  upon  this  phase  of  the  case, 
pleaded  in  his  answer  a  tender  to  plaintiff  of  other  security 
substantially  the  same  to  all  intents  and  purposes  as  that 
called  for  in  the  lease,  and  which  would  have  been  amply  sufiS- 
cient,  if  accepted,  to  protect  the  plaintiff  against  any  possible 
loss  for  nonpayment  of  rent  until  such  time  as  the  defendant 
could  furnish  the  identical  security  called  for  by  the  condi- 
tion of  the  lease. 

In  this  behalf  the  defendant's  answer  in  part  alleges; 

*'That  defendant,  by  and  with  the  knowledge  and  consent 
of  plaintiff,  entered  into  a  contract,  on  or  about  the  twelfth 
day  of  July,  1909,  for  a  lease  of  the  premises  described  in 
plaintiff's  complaint  with  one  Ida  Quinn,  codefendant  herein. 
That  pursuant  to  said  contract  said  Ida  Quinn  entered  into 
possession  and  occupation  of  said  premises  on  or  about  the 
twelfth  day  of  July,  1909,  and  ever  since  has  been,  and  now 
is,  in  the  actual  possession  and  occupation  thereof ;  that  imme- 
diately thereupon  said  Ida  Quinn  purchased  carpets  and  furni. 
ture  of  a  cash  value  of  forty-five  hundred  ($4,500)  dollars  or 
thereabouts  and  installed  all  of  said  carpets  and  furniture  in 
said  premises;  and  it  was  then  and  there  mutually  agreed 
by  and  between  plaintiff  and  this  defendant  that  the  latter 
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should  assign  to  plaintiff  the  promissory  note  and  chattel  mort- 
gage on  said  furniture  and  carpets  given  to  secure  said  note 
which  the  said  Ida  Quinn  had  agreed  to  execute  in  favor  of 
defendant,  and  plaintiff  agreed  to  accept  the  assignment  of 
said  note  and  mortgage  in  lieu  of  the  note  and  mortgage  as 
provided  in  the  lease  of  said  premises  from  plaintiff  to  de- 
fendant in  paragraph  I  of  this  answer  referred  to,  and  the 
said  Ida  Quinn  promised  to  execute  said  note  and  chattel  mort- 
gage in  favor  of  this  defendant,  as  more  fully  appears  by  the 
said  contract  of  lease  with  her,  copy  of  which  is  attached  to 
this  amended  answer  marked  exhibit  'A'  and  made  a  part 
hereof.  That  ever  since  the  said  twelfth  day  of  July,  1909, 
this  defendant  has  made  repeated  demands  upon  said  Ida 
Quinn  to  carry  out  the  terms  of  said  contract  of  lease  and  to 
execute  the  promissory  note  and  chattel  mortgage  in  favor  of 
this  defendant  as  therein  provided;  but  said  Ida  Quinn  has 
willfully  and  persistently  refused  to  perform  any  of  the  terms 
and  conditions  of  said  lease,  and  has  persistently  refused, 
though  having  the  ability  so  to  do,  to  execute  in  favor  of  this 
defendant  the  said  promissory  note  and  chattel  mortgage  on 
the  carpets  and  furniture  installed  by  her  in  said  premises 
and  hereinbefore  referred  to ;  that  defendant  has  been  obliged 
to  commence,  and  did  commence,  and  there  is  now  pending  in 
the  superior  court  of  the  state  of  California  in  and  for  the 
city  and  county  of  San  Francisco,  an  action  in  unlawful  de- 
tainer in  which  this  defendant  is  plaintiff  and  the  said  Ida 
Quinn  is  defendant,  and  said  action  is  numbered  27,084;  that 
the  object  of  said  action  is  to  recover  from  her  the  possession 
of  said  premises,  so  that  this  defendant  may  immediately,  upon 
his  re-entry  into  the  possession  of  said  promises,  fulfill  liter- 
ally the  terms  of  the  covenant  referred  to  in  plaintiff's  com- 
plaint. 

"That  pending  the  recovery  of  judgment  in  said  action 
against  said  Ida  Quinn  and  for  the  purpose  of  protecting 
plaintiff  from  loss  by  reason  of  the  nonfulfillment  of  the  cove- 
nant last  herein  mentioned  and  compensating  him  this  defend- 
ant heretofore,  to  wit,  on  or  about  the  twenty-eighth  day  of 
August,  1909,  that  is  to  say,  within  three  (3)  days  after  the 
service  on  him  of  the  notice  in  paragraph  V  of  plaintiff's  com- 
plaint mentioned  (a  copy  of  which  marked  exhibit  'B*  is  at- 
tached to  said  complaint)  made,  executed  and  delivered  to 
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plaintiflC  a  promissory  note  in  the  sum  of  three  thousand 
($3,000)  dollars  secured  by  a  duly  executed  and  acknowledged 
first  mortgage  on  real  estate  of  a  reasonable  value  in  excess 
of  $6,000,  lying,  being  and  situate  in  the  said  city  and  county 
of  San  Francisco,  and  this  defendant  then  and  there  offered  if 
said  security  were  not  suflScient  or  in  form  agreeable  to  plain- 
tiff he  would  make  any  reasonable  change  or  would  execute 
in  lieu  thereof  a  deed  of  trust  to  said  property,  the  condition 
of  said  trust  being  that  if  this  defendant  failed  to  pay  all 
rents  or  other  claims  arising  in  favor  of  the  plaintiff  under 
said  lease  then  the  trustee  in  such  deed  named  should  convey 
to  the  plaintiff,  cestui  que  trv^t  in  said  deed  named,  the  said 
property  of  the  reasonable  value  of  upward  of  $6,000,  here- 
inbefore referred  to;  that  thereafter  plaintiff  having  refused 
to  accept  either  said  mortgage  or  said  deed  of  trust,  defendant 
offered,  in  lieu  of  the  note  and  chattel  mortgage  in  said  lease 
prescribed,  to  deposit  gold  coin  of  the  United  States  to  the 
amount  of  $3,000  in  any  bank  of  the  said  city  and  county  of 
San  Francisco  selected  by  plaintiff,  there  to  remain  as  security 
for  the  purposes  hereinbefore  mentioned,  and  defendant  herein 
hereby  expressly  tenders  the  sum  of  $3,000  gold  coin  of  the 
United  States  to  plaintiff  as  security  for  the  performance  of 
the  covenant  herein  referred  to,  and  alleges  that  he  has  been 
ever  since  the  twenty-eighth  day  of  August,  1909,  ready,  and 
now  is  ready,  to  make  said  deposit." 

The  trial  court  granted  plaintiff's  motion  to  strike  out  the 
essential  parts  of  the  quoted  portion  of  the  defendant's  answer, 
upon  the  theory,  apparently,  that  a  literal  compliance  with  the 
condition  of  the  lease,  notwithstanding  that  its  breach  involved 
a  forfeiture,  was  absolutely  essential  to  the  life  of  the  lease  and 
the  estate  granted  thereunder,  and  that  a  substantial  compli- 
ance with  the  condition  could  not  be  pleaded  or  considered  as 
a  valid  defense  to  the  action. 

This,  we  think,  was  error,  which  subsequently  and  neces- 
sarily resulted  in  prejudice  to  the  defendant  by  the  exclusion 
of  proffered  testimony  which  would  have  been  material  and 
relevant  to  the  issue  presented  by  this  defense. 

By  this  action  the  plaintiff  is  seeking  to  have  a  forfeiture 
declared  because  of  the  alleged  default  in  a  condition  of  the 
lease,  and  although  the  remedy  provided  by  law  for  the  breach 
of  such  a  condition  is  summary  in  principle  and  process,  never- 
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theless  the  very  nature  of  the  action,  involving,  as  it  does,  a 
forfeiture,  appeals  to  the  equity  side  of  the  court  and  in  turn 
requires  *'a  full  examination  of  all  of  the  equities  involved  to 
the  end  that  exact  justice  be  done."  {Oray  v.  Mater  etc. 
Brewery,  2  Cal.  App.  653,  [84  Pac.  2801.) 

The  law  abhors  a  forfeiture,  and  therefore  will  ordinarily 
be  satisfied  with  a  substantial  compliance  of  a  condition  in- 
volving a  forfeiture  when  its  literal  fulfillment  is  prevented  by 
uncontrollable  circumstances.  (Civ.  Code,  sec.  3275;  Oil 
Creek  Co,  v.  Atlantic  etc.  Ry.  Co.,  57  Pa.  65 ;  Steele  v.  Branch, 
40  Cal.  3;  Taylor  on  Landlord  and  Tenant,  sec.  289,  p.  355.) 

Clearly,  the  proflPered  substitution  of  gold  coin  equal  in 
amount  to  the  value  of  the  furniture  required  to  be  installed 
by  the  condition  of  the  lease  would  have  been  not  only  a  sub- 
stantial compliance  with  the  condition,  but  would  have 
afforded  plaintiff  security  for  his  rent  equal  to,  if  not  greater 
than,  that  which  would  have  resulted  from  a  literal  compli- 
ance with  the  condition  as  it  was  written.  United  States  gold 
coin  is  not  very  likely  to  depreciate  in  value — at  least  not  from 
ordinary  wear  and  tear,  as  would  the  furniture  of  an  apart- 
ment house,  even  though  repaired  and  replenished  from  time 
to  time. 

Time  evidently  was  not  intended  by  the  parties  to  be  the 
essence  of  the  obligation  in  suit,  and  notwithstanding  the  de- 
lay in  its  literal  performance,  it  is  apparent  that  it  was  capable 
of  exact  and  entire  compensation.  Defendant's  offer  of  sub- 
stantial performance  presumably  was  made  in  good  faith,  and 
apparently  in  such  a  manner  as  was  most  likely,  under  the 
circumstances,  to  benefit  the  plaintiff,  and  inasmuch  as  the  de- 
fendant endeavored  by  every  means  within  his  power  to  give 
the  exact  security  called  for  and  in  addition  offered,  in  ap- 
parent good  faith,  to  protect  the  payment  of  the  rent  due  or 
to  become  due  under  the  lease  by  giving  security  therefor  equal 
to,  if  not  better  than,  that  originally  contracted  for,  equity 
should  not  and  will  not  permit  a  forfeiture.  (Jones  on  Land- 
lord and  Tenant,  p.  569,  sec.  491 ;  Steele  v.  Branch,  40  Cal.  3 ; 
Civ.  Code,  sees.  1492-1495.) 

The  case  of  Lundin  v.  Schoeffel,  167  Mass.  465,  [45  N.  E. 
933],  is  akin  to  and  very  nearly  supposes  the  facts  in  the  case 
at  bar.  There,  as  here,  the  lessee  had  failed  to  give  security 
for  the  future  payment  of  rent,  and  in  that  case  the  court  said : 
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''If  the  lessee's  failure  had  been  an  omission  to  pay  rent 
promptly  as  it  became  due,  it  is  plain  that  a  court  of  equity 
might  relieve  against  a  forfeiture  on  this  ground,  though  the 
omission  was  even  willful.  But  lessee's  failure  in  this  case 
was  merely  an  omission  to  pay  promptly  something  which  was 
only  useful  to  the  lessor  by  way  of  security  for  the  future  pay- 
ment of  rent.  It  was  not  like  a  case  where  the  omission  caused 
a  person  injury  or  increased  the  risk  to  the  lessors,  as  in  the 
case  of  waste,  nonrepair  or  noninsurance.  In  such  a  case  a 
court  of  equity  is  not  required  to  refuse  relief  against  a  for- 
feiture, but  may  look  into  the  circumstances  and  determine 
whether  on  the  whole  it  is  just  and  right  that  such  relief  should 
be  granted." 

The  reasoning  of  this  case  applies  with  equal  force  and  apt- 
ness to  the  facts  pleaded  by  way  of  an  equitable  defense  in  the 
present  ease,  and  it  is  in  line,  generally,  with  the  weight  of 
authority  bearing  upon  the  subject  under  discussion. 

The  defendant  by  way  of  cross-complaint  sought  to  recover 
damages  against  the  plaintiff  for  an  alleged  constructive  evic- 
tion. The  trial  court  sustained  plaintiff's  demurrer  thereto 
upon  the  theory  that  a  counterclaim  or  cross-complaint  was  not 
permissible  in  an  action  in  unlawful  detainer.  This  demurrer, 
we  think,  was  properly  sustained.  It  is  the  law  in  this  state 
and  also  in  other  jurisdictions  where  unlawful  detainer  stat- 
utes are  in  terms  or  essentially  similar  to  our  own  that  a 
counterclaim  or  cross-complaint  of  any  kind  or  character  is 
neither  proper  nor  permissible  in  actions  in  unlawful  detainer. 
(Warburtan  v.  Doble,  38  Cal.  619;  Kelly  v.  league,  63  Cal. 
68;  Moroney  v.  Helling,  110  Cal.  219,  [42  Pac.  560] ;  Ralph 
v.  Lomer,  3  Wash.  401,  [28  Pac.  760] ;  Phillips  v.  Lodge, 
8  Wash.  529,  [36  Pac.  476] ;  Owens  v.  Swanton,  25  Wash.  112, 
[64  Pac.  921] ;  Peterson  v.  Kreuger,  67  Minn.  449,  [70  N.  W. 
567] ;  Abrams  v.  Watson,  59  Ala.  524;  McSloy  v.  Ryan,  27 
Mich.  110;  Borden  v.  Sackett,  113  Mass.  214.) 

The  California  cases  here  cited  upon  the  subject  of  a  coun- 
terclaim or  cross-complaint  in  unlawful  detainer  actions,  in 
each  instance  rest  the  decision  upon  the  mere  statement  of  the 
rule  in  this  behalf  without  pretending  to  give  the  reason  for 
its  creation  and  application.  The  reason,  however,  is  obvi- 
ously to  be  found  in  the  fact  that  the  unlawful  detainer  act 
was  intended  to  provide  a  summary  remedy  for  the  restitution 
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of  the  possession  of  premises  withheld  by  tenants  in  violation 
of  the  covenants  of  their  lease,  which  remedy  would  be  frus- 
trated and  rendered  wholly  inadequate  by  the  interposition 
of  the  defenses  usually  permitted  in  ordinary  cases  at  law. 
(Phillips  V.  Lodge,  8  Wash.  529,  [36  Pac.  476].) 

It  follows  from  what  has  been  said  that  the  trial  court  did 
not  err  in  sustaining  the  demurrer  to  the  cross-complaint  or 
in  refusing  to  permit  the  introduction  of  testimony  to  support 
the  allegations  of  the  same.  Inasmuch  as  the  judgment  must 
be  reversed  and  the  cause  sent  back  for  a  new  trial  because  of 
the  error  of  the  trial  court  in  striking  out  the  equitable  de- 
fense pleaded  by  the  answer  of  the  defendant,  it  is  neither 
necessary  nor  proper  for  us  to  review  the  evidence  and  express 
an  opinion  as  to  its  su£3ciency  to  support  the  judgment  in  so 
far  as  it  relates  to  the  damages  awarded  to  the  plaintiff.  The 
rulings  of  the  trial  court  rejecting  evidence  bearing  upon  the 
issue  of  the  defendant's  offer  of  a  substantial  compliance  with 
the  condition  of  the  lease  are  complained  of,  but  as  they  were 
made  and  based  upon  the  erroneous  assumption  that  such  a 
defense  could  not  be  properly  pleaded  and  proven,  what  we 
have  said  with  reference  to  the  order  of  the  court  striking  out 
parts  of  the  defendant's  answer  applies  with  equal  force  to 
the  rulings  complained  of,  and  doubtless  they  will  not  be  re- 
peated upon  another  trial,  with  the  pleadings  restored  to  their 
normal  condition. 

For  the  reasons  stated,  the  judgment  and  order  appealed 
from  are  reversed  and  the  cause  remanded  to  the  lower  court 
for  a  new  trial, 

Kerrigan,  J.,  and  Hall,  J.,  concurred 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  21,  1912,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  September  20,  1912. 
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[(St.  No.  1018.    FInt  Appellate  District.— Julj  22,  1912.] 

ISIDORE  J.  PROULX  and  P.  0.  EIBB,  Copartners  Doinfl? 
Business  Under  the  Firm  Name  and  Style  of  EIBB  & 
PROULX,  Appellants,  v.  SACRAMENTO  VALLEY 
LAND  COMPANY,  a  Corporation,  C.  M.  WOOSTER 
COMPANY,  a  Corporation,  and  C.  M.  WOOSTER,  Re- 
spondents. 

Rbal  Estate  Bsokek — Commissions — Contract  of  Employment- 
Id  entifi  able  Description  or  Land  Essential — Parol  or  Ex- 
vuNSio  Evidence. — ^A  written  contract  authorizing  or  employing  an 
agent  or  broker  to  lell  real  estate  for  a  commission  must  not  onlj 
be  in  writing  and  signed  bj  the  party  to  be  charged,  but  must  also 
contain  a  description  of  the  land  to  be  sold,  sufficient  in  itself,  or  by 
reference  to  identify  the  same  without  the  aid  of  parol  evidence. 
While  it  is  true,  generally,  that  a  contract  to  employ  a  broker  to  sell 
real  estate  will  not  be  declared  void,  merely  because  of  a  defect, 
uncertainty  or  ambiguity  in  the  description  of  the  property  to  be 
sold,  when  the  same  can  be  cured  by  the  allegation  and  proof  of 
extrinsic  facts  and  circumstances,  yet  parol  proof  cannot  create 
a  description  not  existing  in  the  contract. 

Id. — Action  for  Broker's  Commissions — Contract  not  Descririnq 
Land — Letters  Beperrino  to  Other  Land— Proper  Nonsuit. — In 
an  action  for  broker's  commissions  on  the  sale  of  land,  for  finding 
a  purchaser  therefor,  under  an  alleged  contract  of  employment, 
which  contains  no  description  of  the  land  for  which  the  purchaser 
was  found,  and  it  appears  that  certain  letters  received  had  refer- 
ence to  other  lands  than  those  for  which  the  commission  wts 
claimed,  and  that  the  land  in  controversy  was  in  no  way  identified, 
a  motion  for  a  nonsuit  was  properly  granted. 

Id. — ^VoiD  Contract — Recovery  on  Quantum  Meruit  not  Allowablb. 
Where  the  contract  is  void  for  want  of  a  properly  identifiable  de- 
scription of  the  land  for  which  the  purchaser  was  found,  there  can 
be  no  recovery  upon  a  count  based  upon  a  quantum  meruit  for  the 
reasonable  value  of  services  rendered  to  the  defendants  in  finding 
such  purchaser. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

19  OaL  App.- 


Digitized  by 


Google 


530    Pboulz  v.  Sacramento  Val.  Land  Co.     [19  Cal.  App. 

Ben  F.  Oeis,  and  Mastick  &  Partridge,  for  Appellants. 

Frank  H.  Ooold,  Frank  Freeman,  and  Charles  L.  Donohoe, 
for  Respondents. 

LENNON,  P.  J. — This  is  an  action  for  the  recovery  of  a 
realty  broker's  commission  alleged  to  be  due  under  a  contract 
whereby  the  plaintiffs  were  employed  to  assist  in  the  sale  of 
certain  real  estate.  The  case,  which  was  tried  with  a  jury, 
resulted  in  a  judgment  of  nonsuit,  from  which  the  appeal  is 
taken. 

Plaintiffs'  complaint  in  substance  alleges  that  the  defend- 
ants were  the  owners  of  or  had  options  upon  certain  several 
and  separate  parcels  of  agricultural  land  situate  in  Glenn  and 
Colusa  counties,  in  the  state  of  California,  known  as  ''Glenn 
Rancho  Lands,"  "Packer  Tract"  and  **Boggs  Ranch  Lands"; 
that  the  plaintiffs  and  defendants  entered  into  a  contract  by 
the  terms  of  which  the  plaintiffs,  as  copartners,  were  employed 
to  assist  in  the  sale  of  the  designated  lands  for  the  agreed  com- 
pensation of  two  and  one-half  per  cent  of  all  sums  for  which 
said  lands  or  any  part  thereof  might  be  sold  with  the  assistance 
of  the  plaintiffs ;  that  in  accordance  with  such  agreement  the 
plaintiffs  proceeded  to  and  did  assist  the  defendants  in  the 
sale  of  two  thousand  acres  of  the  lands  mentioned  at  the  price 
of  $62.57  per  acre,  or  in  all,  the  sum  of  $125,140;  that  there 
is  due  to  the  plaintiffs  under  the  terms  of  the  contract  the  sum 
of  $3,128.50  as  commissions  which  the  defendants  refuse  to 
pay. 

The  defendant,  the  Sacramento  Valley  Land  Company,  by 
its  separate  answer  admitted  the  ownership  of  the  lands  de- 
scribed in  the  plaintiffs'  complaint,  but  denied  that  there  was 
any  employment  of  plaintiffs  to  sell  said  lands  or  that  they 
had  sold  or  assisted  in  the  sale  of  the  same. 

The  defendants  C.  M.  Wooster  Company  and  C.  M.  Wooster, 
answering  for  themselves,  denied  that  they  owned  any  of  the 
lands  described  in  the  complaint,  and  while  denying  the  execu- 
tion of  the  precise  contract  pleaded,  admitted  that  they  had 
agreed  with  the  plaintiffs  to  pay  them  two  and  one-half  per 
cent  on  any  lands  that  the  plaintiffs  would  sell  for  the  C.  M. 
Wooster  Company,  as  the  agent  of  the  Sacramento  Valley 
Land  Company,  which  formed  a  part  of  and  were  included 
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within  the  tract  of  land  owned  by  the  Sacramento  Valley  Land 
Company  in  Glenn  county,  known  as  *'the  Glenn  Tract  of  the 
Sacramento  Valley  Land  Co."  The  Wooster  defendants 
denied,  however,  that  the  plaintiffs,  in  accordance  with  the  ad- 
mitted agreement  or  otherwise,  sold  or  assisted  in  the  sale  of 
any  lands  in  the  "Glenn  Rancho  Tract"  or  any  other  of  the 
lands  belonging  to  the  Sacramento  Valley  Land  Company. 

It  was  admitted  upon  the  trial  of  the  case  that  the  defend- 
ant C.  M.  Wooster  Company  was  the  authorized  agent  of  the 
Sacramento  Valley  Land  Company  for  the  sale  of  its  lands, 
and  as  such  agent  was  duly  authorized  to  and  did  contract  in 
writing  with  the  plaintiffs  for  the  sale  of  lands  in  the  tract 
of  land  belonging  to  the  Sacramento  Valley  Land  Company 
known  and  designated  as  the  "Glenn  Rancho  Lands."  This 
tract  of  land,  however,  is  located  exclusively  in  Glenn  county, 
and  is  a  piece  or  parcel  of  land  entirely  separate  and  distinct 
from  the  tract  of  land  known  as  the  "Packer  Tract,"  and  no 
claim  is  made,  in  this  action,  that  there  is  anything  due  to  the 
plaintiffs  from  the  defendants  for  or  on  account  of  any  sale 
of  land  lying  within  the  tract  known  as  the  "Glenn  Rancho 
Lands." 

There  was  some  evidence  offered  and  received  at  the  trial 
in  support  of  plaintiffs'  case  which  tended  to  show  that 
through  the  efforts  of  the  plaintiffs  one  S.  W.  Funk,  as  the 
representative  of  the  "Church  of  the  Brethren  commonly 
known  as  the  Dunkers,"  was  induced  to  and  did  enter  into  a 
contract  with  the  Sacramento  Valley  Land  Company  for  the 
purchase  of  two  thousand  acres,  at  the  price  of  $62.57  per  acre, 
of  the  lands  known  as  the  "Packer  Tract"— one  portion  of 
which  tract  was  located  in  Glenn  county  and  the  other  in 
Colusa  county.  It  was  for  the  sale  of  these  lands  that  com- 
missions are  claimed  and  sued  for  in  this  case  by  the  plain- 
tiffs. 

The  trial  court  granted  the  nonsuit  upon  the  sole  ground 
that  the  evidence  adduced  in  support  of  the  plaintiffs'  case 
did  not  show  the  execution  of  a  written  contract,  as  required 
by  section  1624  of  the  Civil  Code,  between  the  plaintiffs  and 
the  defendants  for  the  sale  of  the  two  thousand  acres  in  the 
"Packer  Tract,"  which,  it  is  claimed,  the  evidence  shows  was 
brought  about  by  the  efforts  of  the  plaintiffs. 
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The  plaintiffs,  in  order  to  show  the  making  and  executing 
of  a  contract  with  the  defendant  Wooster  Company  for  the 
sale  of  lands  in  the  "Packer  Tract,'*  introduced  in  evidence 
and  relied  largely,  if  not  entirely,  upon  certain  written  corre- 
spondence which  passed  between  plaintiffs  and  the  Wooster 
Company,  as  agent  of  the  Sacramento  Valley  Land  Company. 

Numerous  letters,  some  of  which  were  admitted  in  evidence 
and  others  rejected,  were  shown  to  have  passed  between  the 
parties  at  different  times,  but  the  letter  of  January  18,  19C5, 
from  the  Wooster  Company  to  plaintiffs,  was  the  only  one 
wherein  the  subject  of  employment  and  compensation  is  men- 
tioned. This  letter,  it  appears,  was  written  in  response  to  a 
written  request  made  upon  the  Wooster  Company  for  the  pay- 
ment of  commissions  claimed  to  be  due  the  plaintiffs  for  past 
services  rendered  in  inducing  sales  and  procuring  purchasers 
of  lands  lying  in  the  "Glenn  Rancho"  tract.  No  reference 
was  made,  directly  or  indirectly,  in  the  letter  to  the  "Packer 
Tract,"  but  after  a  general  discussion  of  an  apparent  mis- 
nnderstanding  between  the  plaintiffs  and  the  Wooster  Com- 
pany as  to  the  exact  amount  of  commissions  previously  agreed 
to  be  paid  to  plaintiffs  for  past  services  in  inducing  sales  in 
the  "Qlenn  Rancho  Tract,"  the  writer  stated,  in  substance, 
that  in  his  opinion  it  was  but  fair  and  right  that  the  plaintiffs, 
for  such  sales  as  they  had  already  made,  should  be  paid  a  com- 
mission of  five  per  cent,  and  then  proceeded  to  say  that  "a 
fair  commission  agreement  for  the  sale  of  lands  which  toe  u>iU 
now  take  up  vigorously,  same  as  we  have  the  Boggs  Ranch, 
is  that  sales  made  by  you  (the  plaintiffs)  to  your  own  cus- 
tomers, that  you  get  five  per  cent ;  and  when  you  sell  to  cus- 
tomers that  we  send  to  you,  or  any  agents  whom  we  have  to 
pay,  that  the  conunission  be  two  and  one-half  per  cent." 

In  reply  to  this  letter  the  plaintiffs  wrote  as  follows:  "We 
have  carefully  considered  your  proposition  of  the  18th  inst. 
about  our  commissions  in  future,  and  so  that  there  will  be  no 
misunderstanding  hereafter  we  have  consented  to  accept  your 
proposition  of  five  per  cent  and  two  and  one-half  per  cent 
commission.  There  is  considerable  inquiry  now  for  lands  here 
and  your  land  will  sell  readily.  We  will  do  our  best  for  you 
in  every  instance." 

Notwithstanding  that  neither  of  these  letters  made  any 
reference  to  the  "Packer  Tract,"  it  is  claimed  that  the  coi re- 
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spondence  between  the  parties  constituted  a  memorandum  of 
plaintiffs'  alleged  contract  with  the  Wooster  Company  for  the 
sale  of  lands  in  the  ''Packer  Tract"  sufficient  to  satisfy  the 
statute  of  frauds. 

Plaintiffs  concede,  as  of  course  they  must,  that  a  contract  of 
employment  for  the  sale  of  real  estate,  to  be  valid,  must  be 
expressed  in  writing,  but  they  insist,  as  we  understand  them, 
that  the  only  essential  of  such  a  contract,  aside  from  its  formal 
parts,  which  need  necessarily  be  expressed  in  writing  is  the 
fact  of  employment  generally  for  the  purpose  of  selling  real 
estate,  and  that  no  particular  piece  or  parcel  of  land  to  be 
sold  need  be  specifically  designated  or  described  if  the  subject 
matter  of  the  contract  can  be  ascertained  by  a  resort  to  parol 
evidence. 

From  this  it  is,  in  effect,  argued  that  the  clause  contained 
in  the  Wooster  Company  letter  of  January  18,  1905,  fixing 
"a  fair  commission  for  the  sale  of  lands  which  we  will  now 
take  up  vigorously,"  coupled  with  the  plaintiffs'  letter  of 
acceptance,  constituted  a  complete  and  enforceable  contract 
for  the  employment  of  the  plaintiffs  in  the  sale  of  any  and 
all  lands  belonging  to  the  Sacramento  Valley  Land  Company, 
including  the  "Packer  Tract,"  and  that,  therefore,  the  plain- 
tiffs should  have  been  permitted  to  show  by  parol  evidence 
that  at  the  time  of  the  making  of  the  contract  the  parties 
thereto  had  in  mind  and  contemplated  the  sale  of  lands  in  the 
"Packer  Tract." 

This  contention  is  untenable.  Contracts  authorizing  or  em- 
ploying an  agent  or  broker  to  sell  real  estate  for  a  commission 
must  not  only  be  in  writing  and  subscribed  by  the  party  to 
be  charged  (Civ.  Code,  sec.  1624),  but  they  must  also  contain 
a  description  of  the  property  to  be  sold  sufficient  in  itself,  or 
by  reference,  to  identify  the  same  without  the  aid  of  parol 
evidence.  {Craig  v.  Zelio^,  137  Cal.  105,  [69  Pac.  853].) 
While  it  is  true,  generally,  that  a  contract  to  employ  a  broker 
to  sell  real  estate  will  not  be  declared  void  merely  because  of 
a  defect,  uncertainty  or  ambiguity  in  the  description  of  the 
property  to  be  sold  when  such  defect,  uncertainty  or  ambiguity 
can  be  cured  by  the  allegation  and  proof  of  extrinsic  facts  and 
circumstances  (Maze  v.  Gordon,  96  Cal.  61,  [30  Pac.  962]), 
nevertheless  parol  evidence  cannot  be  resorted  to  for  the  pur- 
pose of  creating  a  description  which  does  not  exist  in  the 
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contract  itself.  In  short,  a  description  of  land  sought  to  be 
sold  under  a  broker's  contract  can  be  cured,  but  not  created 
by  parol  evidence.  {MendenhaU  v.  Rose  (Cal.)i  33  Pac.  884; 
Marriner  v.  Dennison,  78  Cal.  202,  [20  Pac.  386] ;  Craig  v. 
Zeluin,  137  Cal.  105,  [69  Pac.  853].) 

An  apt  illustration  and  application  of  the  rule  in  this  be- 
half is  to  be  found  in  Marriner  v.  Dennison,  78  Cal.  202,  [20 
Pac.  386],  where  it  is  said:  "Parol  evidence  cannot  be  heard 
to  furnish  a  description.  The  only  purpose  for  which  such 
evidence  can  be  heard  is  to  apply  the  description  given  to  the 
subject  matter.  Thus,  if  the  description  were  *my'  farm  in 
Los  Angeles  county,  an  allegation  in  the  complaint  that  I 
owned  but  one  farm  in  said  county,  and  where  it  was  situated, 
would  apply  the  description  to  the  proper  subject  matter,  and 
render  it  certain.  But  if  the  description  were  *a'  farm  in  Los 
Angeles  county,  it  could  not  be  rendered  certain  by  the  alle- 
gation of  such  extrinsic  matter." 

It  will  thus  be  seen  that  even  if  it  be  conceded  that  the  two 
letters  immediately  under  discussion  may  be  considered  and 
construed  as  a  completed  contract,  in  so  far  as  the  mere  matter 
of  the  employment  of  the  plaintiffs  is  concerned,  nevertheless 
such  contract  was  fatally  defective  in  not  describing,  or  at 
least  in  not  attempting  to  describe,  the  particular  lands  which 
it  is  claimed  the  parties  intended  to  be  the  subject  matter  of 
the  contract.  It  is  but  grasping  at  a  straw  to  say,  as  do  the 
plaintiffs,  that  the  single  sentence  in  the  Wooster  Company 
letter  which  refers  to  "the  sale  of  lands  which  we  will  now 
take  up  vigorously"  should  be  isolated  from  its  context,  and 
that  when  so  isolated  and  read  in  conjunction  with  the  plain- 
tiffs' letter,  it  must  be  construed  as  an  accepted  offer  to  em- 
ploy the  plaintiffs  in  making  sales  of  any  and  all  lands,  in- 
cluding the  "Packer  Tract,"  then  owned  by  the  Sacramento 
Valley  Land  Company. 

The  letters  in  question  must  be  read  and  construed  as  a 
whole,  and  when  so  read  and  construed,  it  is  manifest  that 
they  had  reference  only  to  past  and  possible  future  sales  of 
land  in  the  "Glenn  Rancho  Tract,"  and  therefore  the  contract, 
if  any,  arising  therefrom  must  be  limited  in  its  scope  and  effect 
to  such  sales  of  land  as  were  made  from  the  "Olenn  Baneho 
Tract" 
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In  any  event,  it  is  certain  that  the  letters  here  relied  upon 
to  constitute  a  completed  contract  of  employment  for  the  sale 
of  lands  in  the  ''Packer  Tract"  do  not  contain  a  reference 
to  that  tract  or  attempt  to  designate  and  describe,  as  the  sub- 
ject matter  of  a  contract,  any  other  lands  belonging  to  the 
Sacramento  Valley  Land  Company,  As  a  consequence,  those 
letters  cannot  be  held  to  constitute  such  a  contract  as  will 
satisfy  the  statute  of  frauds. 

It  follows  from  what  has  been  said  that  the  trial  court  did 
not  err  in  refusing  plaintiffs  permission  to  show  by  parol  evi- 
dence that  when  the  Wooster  Company  employed  the  phrase 
"a  fair  commission  for  the  sale  of  lands  which  we  will  now 
take  up  vigorously,"  they  had  in  mind  and  intended  to  de- 
scribe and  designate  the  "Packer  Tract." 

The  trial  court  did  not  err  in  refusing  to  admit  in  evidence 
the  several  supplementary  letters  between  the  plaintiffs  and 
the  Wooster  Company  which  were  offered  to  support  the  claim 
that  the  letter  of  January  18,  1905,  referred  to  and  was  in- 
tended to  describe  the  ** Packer  Tract." 

None  of  these  letters,  singly  or  all  together,  or  when  read  in 
connection  with  the  initial  letters  of  the  parties,  indicated  or 
tended  to  make  a  written  contract  of  employment  to  sell  the 
"Packer  Tract"  of  land,  and  therefore  they  were  rightly  re- 
jected. 

The  conclusion  which  we  have  reached  as  to  the  principal 
point  in  the  case  necessarily  disposes  of  the  discussion  found 
in  the  briefs  of  the  parties  as  to  whether  or  not,  assuming  the 
existence  of  a  valid  contract,  the  plaintiffs  earned  the  com- 
mission sued  for.  Incidentally,  it  may  be  stated  that  the 
second  count  of  the  plaintiffs'  complaint  is  founded  upon 
quantwm  meruit,  but  as  there  was  no  valid  contract  of  employ- 
ment in  writing,  it  is  clear  that  the  plaintiff  is  not  entitled  to 
recover  the  reasonable  value  of  his  services,  and  this  phase  of 
the  case  need  not  be  further  discussed  or  considered.  {Mc- 
Carthy V.  Loupe,  62  Cal.  299 ;  Myres  v.  Surryhne,  67  Cal.  657, 
[8  Pac.  523] ;  McOeary  v.  Satchwell,  129  Cal.  389,  [62  Pac. 
58] ;  McPhaU  v.  Buell,  87  Cal.  115,  [25  Pac.  266].) 

It  seems  clear  to  us  upon  the  whole  case  that  none  of  the 
evidence,  admitted  or  rejected,  which  was  offered  in  support 
of  the  plaintiffs'  pleaded  cause  of  action  was  sufBcient  to  show 
a  valid  contract  of  employment  for  the  sale  of  lands  in  the 
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''Packer  Tract/'  and  this  being  so,  the  motion  for  a  nonsuit 
was  properly  granted. 
The  judgment  appealed  from  is  affirmed. 

Kerrigan,  J.^  and  Hall,  J.,  concurred. 


[dr.  No.  982.    Third  AppeUate  DiBtrict.— July  22,  1912.1 

CALIFORNIA  TELEPHONE  AND  LIGHT  COMPANY, 
Petitioner,  v.  P.  C.  JORDAN,  Secretary  of  State,  etc.. 
Respondent. 

COBPOaATIONS — AlCKNDBD  ASTICLIS — CERTinCD  COPT — ACENOWLSDOIfKNT 

or  Original  Articles  not  Included — Mandamus. — A  refusal  by 
the  Secretary  of  State  to  file  a  certified  copy  of  amended  articles 
of  incorporation  filed  in  the  clerk's  office  of  the  county  in  which 
the  original  articles  were  filed,  as  provided  by  law,  on  the  ground 
that  the  certificate  did  not  include  the  acknowledgment  of  the 
original  articles,  a  certified  copy  of  which  had  been  originally  filed 
with  the  Secretary  of  State,  ia  not  justifiable,  and  mandafmu  will 
lie  to  compel  him  to  file  the  same. 

Id. — ISrwEcr  or  Spxcitio  Enumeration  or  Contents  or  Articles — Ex- 
clusion or  Other  Matters. — The  specific  enumeration  of  the  eon- 
tents  of  articles  of  incorporation  made  in  sections  290  and  291  of 
the  Civil  Code  necessarily  implies  the  exclusion,  ex  industria,  of  any 
other  matters  from  the  articles  than  those  therein  specifically  named. 

Id. — Certificates  or  Acknowledgment  No  Part  or  Contents  of 
Artigus — ^PuRPOsx— Proof  of  Genuineness. — Under  the  provisions 
of  sections  290  or  291  of  the  Civil  Code,  the  certificates  of  acknowl- 
edgment of  the  articles  of  incorporation  are  no  part  of  the  articles 
themselves;  but  the  acknowledgments  are  separately  provided  for  in 
section  292  of  the  Civil  Code,  the  purpose  of  the  requirement  of 
which  is  to  show  that  the  signatures  to  the  articles  are  genuine, 
and  made  by  bona  fide,  and  not  fictitious,  persons. 

Id. — Construction  of  Code  as  to  Amended  Articles. — Section  862  of 
the  Civil  Code,  under  the  terms  of  which  original  articles  of  incor- 
poration may  be  amended,  merely  provides  that  "such  original  and 
amended  articles  of  incorporation  shall  together  contain  all  of  the 
matters  and  things  required  by  the  law  under  which  the  original 
articles  were  executed  and  filed."  It  does  not  require  that  the 
certificates  of  acknowledgment  of  the  original  articles  shall  be  at- 
tached to  the  articles  as  amended,  but  provides  that  "a  copy  of  the 
■aid  articles  of  incorporation,  as  thus  amended,  duly  certified  to  be 
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eorrect  bj  the  president  and  secretary  of  the  board  of  director! 
or  trustees  of  such  corporation,  shall  be  filed  in  the  office  where 
the  original  articles  of  incorporation  are  filed;  and  a  certified  copy 
thereof,  duly  certified  by  such  eountj  clerk,  in  the  office  of  the 
Seeretary  of  State." 

Ib. — MxBB  Annkzino  or  Amended  Abticlbs  to  Original  Artiolis  Im- 
material.— The  mere  annexing  by  the  president  and  secretary  of 
the  corporation  to  the  amended  articles  of  such  corporation  of  the 
original  certificate  of  incorporation  on  file  in  the  clerk's  office, 
a  certified  copy  of  which  had  been  filed  with  the  Secretary  of  State, 
could  add  no  force  to  the  articles  as  amended,  and  could  add  nothing 
te  the  force  or  effect  of  the  original  articles  of  incorporation. 

Id. — Capital  Stock — Designation  or  Shares  as  Common  or  Pre- 
rERRED — Change  in  Number  or  Shares  not  Atfected. — ^Where 
the  amended  articles  of  incorporation  do  not  change  or  affect  the 
aumber  of  the  original  shares  of  the  capital  stock  of  the  corporation 
named  in  its  original  articles,  the  mere  change  in  the  amended 
articles  of  the  designation  of  a  certain  portion  of  such  shares  as 
preferred,  and  of  the  residue  thereof  as  eommon,  stock,  cannot  be 
held  in  any  sense  to  be  tantamount  to  increasing  or  diminishing 
the  capital  stock,  in  yiolation  of  sections  359  and  862  of  the  Civil 
Code. 

!]>. — XJNJusTiriABLE  Befusal  or  Seorstart  or  State  to  File  Amended 
Articles  roR  Illegal  Change  in  Capital  Stook — ^Mandamus. — 
Where  the  Secretary  of  State  refused  to  file  a  certified  copy  of  the 
amended  articles  of  incorporation,  for  the  additional  reason  that  the 
ehange  in  the  designation  of  certain  stock  as  preferred  amounts  to 
an  increase  of  such  stock  and  a  diminution  of  the  common  stock  in 
▼iolation  of  hiw,  such  ground  of  refusal  is  unjustifiable,  and  man- 
damus will  lie  to  compel  the  Secretary  of  State  to  file  the  amended 
articles,  notwithstanding  such  objection* 

Id. — Distinction  Between  Increase  and  Diminution  or  Shares  and 

CLASSinCATION — PUBUO  INTERESTS — CONTRACT  BETWEEN  SHARE- 
HOLDERS.— ^While  any  ehange  effected  in  the  number  of  shares,  if 
not  legally  performed  according  to  the  code  provisions,  might  ille- 
gally affect  the  interests  of  the  public  and  of  the  creditors  of  the 
corporation,  by  withdrawing  its  property  therefrom,  yet  the  act  of 
classifying  or  dividing  the  capital  stock  into  two  or  more  kinds,  with- 
out change  in  the  number  of  shares,  though  required  to  be  done  in 
the  amended  articles,  according  to  the  statute,  involves  nothing 
more  than  a  mere  contract  between  the  stockholders  as  to  how  they 
shall  divide  the  profits  and  the  corporate  property  after  the  payment 
of  the  corporate  obligations. 
lou — Construction  or  Code  Provision — ^Assent  or  Two-thirds  or 
Stockholders  to  Increase  or  Reduction  or  Kinds  or  Stock. — The 
provision  in  section  359  of  the  Civil  Code,  that  ** where  the  articles  of 
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incorporation  provide  for  two  or  more  kinds  of  capital  stock,  no  in- 
crease or  reduction  shall  be  made  without  the  assent  of  two-thirds 
of  all  of  the  capital  stock,  and  in  making  such  reduction,  the  assent 
•hall  identify  the  particular  class  or  classes  of  stock  to  be  Increased 
or  reduced,  and  the  amount  apportioned  to  each,*'  necessarily  presup- 
poses the  existence  of  two  or  more  classes  of  stock,  at  the  time  when 
the  increase  or  reduction  is  made;  and  such  provision  has  no  appli- 
cation where  the  stock  under  the  original  articles  of  incorporation 
was  all  of  one  kind,  and  in  amended  articles,  which  must  be  approved 
by  two-thirds  of  all  the  stockholders,  it  is  merely  divided  into  two 
chisses  or  kinds  of  stock,  without  other  change. 

APPLICATION  for  writ  of  mandate  to  the  Secretary  of 
State. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  B.  Bosley,  for  Petitioner. 

n.  S.  Webb,  Attorney  Qeneral,  and  J.  Charles  Jones,  Assist- 
ant Attorney  Qeneral,  for  Respondent. 

HART,  J. — This  is  an  original  application  for  a  writ  of 
mandate  to  compel  the  respondent,  as  Secretary  of  State  of 
the  state  of  California,  to  file,  nunc  pro  tunc,  as  of  date  of 
March  21, 1912,  in  his  said  ofiice  of  Secretary  of  State,  a  certi- 
fied  copy  of  the  amended  articles  of  incorporation  of  the  peti- 
tioner. 

The  petitioner,  whose  principal  place  of  business  is  in  the 
city  of  Santa  Rosa,  county  of  Sonoma,  was  duly  formed  as  a 
corporation  on  the  eighth  day  of  November,  1911,  and  its  orig- 
inal articles  of  incorporation,  duly  executed  and  such  execu- 
tion duly  acknowledged,  were  on  the  twenty-second  day  of 
November,  1911,  filed  in  the  office  of  the  county  clerk  of  the 
said  county  of  Sonoma,  and  a  copy  thereof,  properly  certified 
by  said  county  clerk,  was  filed  with  and  in  the  office  of  the 
Secretary  of  State,  as  required  by  law. 

Before  the  filing  of  said  original  articles,  the  petitioner  com« 
plied  with  all  the  essential  requirements  prescribed  by  law  for 
the  formation  of  corporations  and  which  entitled  such  articles 
and  a  copy  thereof  to  be  filed  in  the  offices  of  the  county  clerk 
and  the  Secretary  of  State,  respectively. 

*'0n  the  nineteenth  day  of  March,  1912,"  the  petition  pro- 
ceeds to  set  forth,  ''said  corporation  amended  its  original 
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articles  of  incorporation  by  a  majority  vote  of  its  board  of 
directors  and  by  the  written  assent  of  its  stockholders  owning, 
holding  of  record  and  representing  more  than  two-thirds  of  its 
subscribed  capital  stock.  Thereupon  a  copy  of  said  corpora- 
tion's articles  of  incorporation  amended  as  aforesaid,  duly 
certified  by  the  president  and  secretary  of  said  corporation  and 
of  its  board  of  directors  to  be  correct,  was  filed  in  the  ofiSce 
of  the  county  clerk  of  said  county  of  Sonoma.  The  certificate 
of  said  president  and  secretary  attached  to  said  copy  of  said 
articles  as  amended  was  duly  acknowledged  by  said  president 
and  secretary  before  a  notary  public  of  the  state  of  Califoruia, 
in  and  for  said  county  of  Sonoma,  who  made,  signed  and  sealed 
a  certificate  of  acknowledgment  to  the  certificate  made  as 
aforesaid  by  said  president  and  secretary." 

On  the  twenty-first  day  of  March,  1912,  a  certified  copy  of 
said  copy  of  said  amended  articles,  with  a  copy  of  said  cer- 
tificate of  the  president  and  secretary  attached  thereto,  duly 
certified  by  the  county  clerk  of  the  county  of  Sonoma,  was 
presented  by  the  petitioner  to  the  respondent,  as  Secretary  of 
State,  for  filing  in  his  office.  The  respondent  then  refused, 
and  still  refuses,  to  file  said  certified  copy  of  a  copy  of  the 
amended  articles  in  his  office  on  the  ground  that  there  is  not 
attached  or  aunexed  thereto  a  copy  of  the  certificates  of  ac- 
knowledgment which  were  attached  to  the  original  articles  of 
incorporation,  claiming  that,  as  a  prerequisite  to  the  right  of 
the  petitioner  to  have  the  copy  of  the  amended  articles  filed 
in  the  office  of  Secretary  of  State,  it  is  essential,  under  the 
law,  that  such  copy  should  have  attached  thereto  a  copy  of 
the  certificates  of  acknowledgment  referred  to. 

The  attorney  general,  representing  the  respondent,  has  in- 
terposed and  filed  a  general  demurrer  and  an  answer  to  the 
petition,  and  by  argument  not  only  undertakes  to  support  the 
ground,  as  above  indicated,  upon  which  the  respondent  re- 
fuses to  file  the  amended  articles  in  his  office,  but  makes  the 
additional  point  that  the  respondent's  position  is  further  sus- 
tained by  the  fact  that  said  amended  articles,  in  violation  of 
the  statute  relating  to  that  subject,  has  attempted  to  increase 
its  capital  stock. 

We  are  unable  to  agree  to  either  of  the  propositions  ad- 
vanced by  the  attorney  generaL 
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1.  Under  the  heading,  *' Articles  of  Incorporation — ^What 
They  shall  Contain,"  section  290  of  the  Civil  Code  specifically 
enumerates,  in  various  distinct  subdivisions,  the  matters  or 
facts  which  such  instrument  must  contain,  or,  in  other  words, 
the  matters  which  must  be  embodied  in  the  original  articles  of 
incorporation  in  order  to  legally  constitute  them  such  an  in- 
strument. That  section  and  section  291  of  the  same  code  (the 
latter  having  exclusive  application  to  certain  classes  of  cor- 
porations) are  the  only  provisions  of  our  law  to  which  our 
attention  has  been  directed  which  pretend  to  set  forth  what 
matters  or  facts  shall  be  contained  in  articles  of  incorporation, 
and  in  the  absence  of  any  other  provision  of  law  requiring 
other  matters  and  things  than  those  enumerated  in  said  sec- 
tions to  be  set  out  in  such  articles,  the  specific  enumeration  by 
said  sections  of  the  various  facts  which  the  articles  must  con- 
tain necessarily  implies  the  exclusion,  ex  industria,  of  any 
other  matters  than  those  thus  specifically  named. 

Now,  then,  nowhere  in  either  of  said  sections  are  certificates 
of  acknowledgment  of  the  execution  of  articles  of  incorpora- 
tion referred  to  by  name  or  by  any  language  furnishing 
ground  for  even  the  remotest  inference  that  such  certificates 
are  any  part  of  articles  of  incorporation,  or  that  the  legis- 
lature intended  that  they  should  become  or  be  made  a  part 
thereof.  Unless,  therefore,  there  is  to  be  found  elsewhere  in 
the  code  some  provision  by  which  such  certificates  are  declared 
either  expressly  or  by  reasonable  construction  to  be  an  essen- 
tial part  of  the  articles  of  incorporation  themselves,  we  must 
hold  that  the  argument  advanced  in  support  of  the  proposition 
cannot  prevail.  We  have  not  succeeded  in  finding  in  any  of 
the  sections  of  the  code  relating  to  corporations  and  their  for- 
mation any  language  indicating  that  the  legislature  intended 
to  include  such  certificates  as  a  part  of  the  articles  themselves 
any  more  than  the  acknowledgment  of  a  deed — a  prerequisite 
to  the  right  to  record  it — is  made  by  the  statute  a  part  of  the 
deed  proper. 

The  requirement  that  articles  of  incorporation  shall  be  sub- 
scribed and  acknowledged  by  certain  persons  is  contained  in 
section  292  of  the  Civil  Code.  It  is  therein  provided  that  "the 
articles  of  incorporation  must  be  subscribed  by  three  or  more 
persons,  a  majority  of  whom  must  be  residents  of  this  state, 
and  acknowledged  by  each  before  some  ofiScer  authorized  to 
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take  and  certify  acknowiedgments  or  conveyances  of  real  prop- 
erty.'- The  meaning  of  the  language  of  that  section  and  the 
purpose  of  the  section  is  merely  this :  That  when  the  articles 
of  incorporation  themselves  have  been  prepared  in  accordance 
with  other  requirements  of  the  code,  the  requisite  number  of 
the  parties  intending  to  form  or  associate  themselves  together 
as  a  corporation  must  acknowledge  the  due  execution  of  the 
articles  and  thus  furnish  proof  that  such  articles  have  been 
properly  executed.  In  other  words,  the  primary  purpose  of 
the  certificates  is  to  secure  ''the  state  and  all  concerned  against 
the  possibility  of  any  fictitious  names  being  subscribed  to  the 
articles,  and  to  furnish  proof  of  the  genuineness  of  the  signa- 
tures.''  (People  V.  Oolden  Gate  Lodge  No.  6,  128  Cal.  257, 
263,  [60Pac.  865,  867].) 

But  the  attorney  general  insists  that,  according  to  the  true 
construction  of  section  362  of  the  Civil  Code,  under  the  terms 
of  which  original  articles  of  incorporation  may  be  amended, 
it  is  essential  that,  where  such  articles  are  amended,  the 
amendment  must  not  only  contain  all  the  matters  and  things 
required  by  the  statute  to  be  embodied  in  original  articles,  but 
must  further  have  annexed  or  attached  thereto  the  certificates 
of  acknowledgment  of  the  execution  of  the  original.  But  we 
are  unable  to  extract  any  such  meaning  from  that  section.  It 
is  very  true  that  the  amendment,  in  addition  to  the  alteration 
or  change  thereby  intended  to  be  effected,  must  contain  all 
the  facts  which  are  required  to  be  embodied  in  the  original 
articles  in  order  to  constitute  them  legal  articles  of  incorpora- 
tion. This  is  not  only  clearly  indicated  by  the  language  by 
which  the  amendment  is  referred  to  throughout  the  section, 
viz.,  ''the  articles  as  amended,"  or  "the  articles  so  amended," 
or  "the  articles  as  thus  amended,"  but  it  is  so  required  by  this 
specific  language:  "Such  original  and  amended  articles  of  in- 
corporation shall  together  contain  all  the  matters  and  things 
required  by  the  laws  under  which  the  original  articles  were 
executed  and  filed."  In  other  words,  the  requirement  is  that 
the  articles  as  amended  must  contain  all  the  facts  which  sec- 
tions 290  and  291,  in  case  the  corporation  is  of  the  class  to 
which  the  last-named  section  applies,  provide  shall  be  set  forth 
in  articles  of  incorporation.  But  when  this  is  done  (and  it 
has  been  done  in  this  case),  nothing  further  is  required  to  en- 
title the  amended  articles  to  be  filed  except  that  they  shall  be 
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certified  to  be  correct  by  the  president  and  secretary  of  the 
corporation.  Nowhere  does  section  362  declare  that  the  cer- 
tificates of  acknowledgment  of  the  execution  of  the  original 
articles  shall  be  attached  or  annexed  to  the  articles  as  amended. 
It  reads  as  follows:  *'Any  corporation  may  amend  its  articles 
of  incorporation  by  a  majority  vote  of  its  board  of  directors, 
and  by  a  vote  or  written  assent  of  the  stockholders  represent- 
ing at  least  two-thirds  of  the  subscribed  capital  stock  of  such 
corporation,  or  the  written  assent  of  the  majority  of  the  mem- 
bers if  there  is  no  capital  stock ;  and  a  copy  of  the  said  articles 
of  incorporation,  as  thus  amended,  duly  certified  to  be  correct 
by  the  president  and  secretary  of  the  board  of  directors  or  trus- 
tees of  such  corporation,  shall  be  filed  in  the  office  where  the 
original  articles  of  incorporation  are  filed,  and  a  certified  copy 
thereof,  duly  certified  by  such  county  clerk,  in  the  office  of  the 
Secretary  of  State.  .  .  .  '* 

There  is  no  other  provision  of  the  law,  which  has  been  cafled 
to  our  attention,  requiring  anything  further  to  be  done  in  the 
matter  of  effecting  an  amendment  of  articles  of  incorporation 
than  is  required  by  the  foregoing  provision,  except  a  few  other 
matters  provided  by  the  same  section  which  are  not  important 
in  the  ascertainment  of  the  meaning  of  the  section  in  the  re- 
spect in  which  we  are  considering  it.  And  we  can  conceive 
of  no  sound  reason  for  holding  the  section  to  have  any  other 
meaning,  while  there  are  reasons  which  sustain  the  construc- 
tion of  said  section  which  appears  to  us  to  be  correct.  As 
one  of  such  reasons,  it  may  be  suggested  that  the  law  prescribes 
a  certain  kind  of  proof  of  the  due  and  proper  execution  of 
original  articles  of  incorporation.  Primarily,  as  we  have  seen, 
the  purpose  of  such  proof  is  to  disclose  that  such  articles  have 
been  subscribed  by  bona  fide  and  not  by  fictitious  persons  and 
the  genuineness  of  the  signatures.  Without  proof  of  the  kind 
prescribed  by  the  statute  of  the  execution  of  the  articles,  the 
officers  in  whose  offices  the  original  articles  and  a  copy  thereof 
must  be  filed  would  have  no  authority  or  right  to  file  the  same 
in  their  respective  offices,  or,  if  they  did  so  file  them  under 
such  circumstances,  there  would  still  be  no  legally  constituted 
corporate  entity,  for  it  is  the  settled  rule  in  this  state,  as  well 
as  in  many  other  jurisdictions,  that  where  the  statute  requires 
articles  of  incorporation  to  be  filed  with  some  public  officer 
before  the  proposed  corporation  is  authorized  to  engage  in  the 
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busiDess  for  whieh  it  has  been  created,  the  filing  of  snch 
articles  in  the  manner  prescribed  constitutes  a  condition  pre- 
cedent to  the  right  of  such  corporation  to  perform  corporate 
functions.  {Martin  y.  Deetz,  102  Cal.  55,  [41  Am.  St.  Rep. 
151,  36  Pac.  368] ;  Clapp  v.  Hastings  Prospecting  Co.,  40  Neb. 
470,  [42  Am.  St.  Rep.  677,  24  L.  R.  A.  259,  58  N.  W.  956]  ; 
Thompson  on  Corporations,  2d  ed.,  sec.  200.) 

Now,  since  it  is  legally  essential  to  the  filing  of  the  original 
articles  that  the  kind  of  evidence  prescribed  by  the  statute  of 
the  execution  thereof  shall  be  provided,  snch  evidence  must 
necessarily  be  preserved  in  the  offices  where  the  filings  are  re- 
quired to  be  made,  so  that  the  public,  vitally  interested  in  all 
corporations,  may  know  whether  such  corporation  has  a  legal 
existence,  has  the  right  to  exercise  corporate  functions,  and 
hence  prosecute  its  corporate  purposes  and  may  legally  be 
bound  as  a  corporate  entity  by  its  contracts.  The  mere  annex- 
ing, therefore,  by  the  president  and  secretary  of  the  corpora- 
tion, to  the  amended  articles  of  such  certificates,  the  original 
of  which  is  already  on  file  in  the  office  of  the  clerk  of  the 
county  where  the  corporation  has  its  principal  place  of  busi- 
ness and  a  duly  certified  copy  thereof  on  file  in  the  office  of  the 
Secretary  of  State,  could  add  no  force  to  the  articles  as 
amended  either  as  proof  of  the  legal  existence  of  the  corpora- 
tion prior  to  and  at  the  time  of  the  making  of  the  amendment 
or  of  the  proper  adoption  and  due  execution  of  the  amended 
articles  themselves.  Indeed,  all  that  the  annexing  of  the  orig- 
inal certificates  to  the  amended  articles  could  amount  to  would 
be  that  the  president  and  secretary  in  certifying  to  the  cor- 
rectness of  such  amended  articles,  as  the  statute  specifically 
requires,  had  further  certified  that  at  some  other  time  some 
other  persons  had  acknowledged  the  due  execution  of  the  orig- 
inal articles,  which  would  involve  the  mere  certifying  to  a 
fact  of  which  the  public  had  already  been  furnished  knowl- 
edge by  the  very  character  of  proof  prescribed  by  the  statute. 

But  there  is  no  necessity  for  further  pursuing  this  discus- 
sion. A  conclusive  answer  to  the  respondent's  position  upon 
this  point  is  to  be  found,  as  before  stated,  in  an  absence  of 
any  provision  in  the  sections  of  the  code  by  the  authority  of 
which  articles  of  incorporation  may  be  amended,  or  in  any 
other  section  requiring  certificates  acknowledging  the  execu- 
tion of  original  articles  to  be  attached  to  amended  articles. 
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2.  There  is,  in  our  opinion,  no  merit  in  the  second  point 
urged  by  the  attorney  general. 

It  appears  from  the  petition,  as  it  does  from  the  original 
articles  of  incorporation,  a  copy  of  which  is  made  a  part  of 
this  record,  that  the  petitioner  was  formed  and  organized  with 
a  capital  stock  of  $10,000,000,  divided  into  one  hundred  thou- 
sand shares  of  the  par  value  of  $100  per  share.  It  further 
likewise  appears  that,  by  the  amendment  to  the  original 
articles,  the  petitioner  has  divided  said  numbers  of  shares  of 
stock  into  two  classes,  viz.,  preferred  and  common  stock,  forty 
thousand  shares  being  thus  made  preferred  stock  and  the 
remaining  sixty  thousand  shares  common  stock.  Prior  to  such 
classification  the  capital  stock  of  the  petitioner  was  not  so  di- 
vided or  classified. 

The  petition  alleges  and,  as  a  matter  of  fact,  it  is  true,  un- 
less the  position  of  the  attorney  general  can  be  held  as  a  legal 
proposition  to  be  sound,  that  the  petitioner  has  not,  by  its 
amended  articles  of  incorporation,  increased  or  diminished  or 
attempted  to  increase  or  diminish  its  capital  stock,  etc.  But 
upon  this  point  the  contention  is  that  the  classification  of  the 
stock  in  the  manner  pointed  out  in  effect  amounts  to  an  in- 
crease of  the  preferred  capital  stock,  and  that  in  so  increasing 
it,  the  petitioner  did  not  proceed  as  in  such  cases  provided  by 
section  359  of  the  Civil  Code. 

Among  other  things,  section  362  of  the  Civil  Code,  supra, 
declares  that  ''nothing  in  this  section  shall  be  construed  to 
authorize  any  corporation  to  increase  or  diminish  its  capital 
stock,  change  its  name,  extend  its  corporate  existence,  or  in- 
crease or  diminish  the  number  of  its  directors,  without  com- 
plying with  the  special  provisions  of  this  code  applicable 
thereto." 

Section  359,  supra,  points  out  how  and  in  what  manner  the 
capital  stock  of  a  corporation  may  be  increased  or  diminished, 
and  it  is,  of  course,  admitted  that,  in  the  act  of  classifying 
the  capital  stock  of  the  petitioner,  the  procedure  as  thus  re- 
quired to  be  observed,  was  not  followed.  It  is,  however,  very 
clear  that  the  mere  act  of  classifying  capital  stock,  without 
changing  the  number  of  shares  of  such  stock,  cannot  be  held 
to  be  in  any  sense  tantamount  to  increasing  or  reducing  such 
stock.  This  proposition  is  too  palpable  to  require  discussion. 
Stilly  it  may  with  no  impropriety  be  noted  that  there  is,  in  rea- 
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son,  a  marked  line  of  difference  between  the  act  of  increasing 
or  reducing  the  capital  stock  of  a  corporation  and  that  of 
simply  dividing  its  capital  stock  into  several  classes  or  kinds, 
without  an  increase  or  reduction  of  the  number  of  shares  of 
iueh  stock.  Both  acts  can,  it  is  very  true,  be  accomplished 
only  by  a  substantially  strict  compliance  with  the  terms  of  the 
statute,  but  as  to  the  first-mentioned  act,  it  is  plainly  manifest 
that  the  public  are  directly  and  vitally  concerned  in  its  execu- 
tion. Such  act,  if  not  legally  performed,  might  result  in  im- 
pairing or  disturbing,  in  some  manner,  the  rights  of  the  cred- 
itors of  the  corporation,  as,  for  instance,  by  withdrawing  its 
property  from  the  demands  of  creditors.  The  act  of  classify- 
ing or  dividing  the  capital  stock  into  two  or  more  kinds  with- 
out any  alteration  or  change  in  the  number  of  shares  of  such 
stock,  while  required  to  be  done  as  the  statute  ordains,  in- 
volves nothing  more  than  a  contract  between  the  stockholders 
as  to  how  they  shall  divide  the  profits  and  the  corporate  prop- 
erty of  the  corporation,  after  the  payment  of  corporate  obli- 
gations. (Justice  Imrton,  in  Toledo  etc.  R.  B.  Co.  v.  Con- 
iinenial  Trust  Co.,  95  Fed.  497,  531,  [36  C.  C.  A.  155].)  If 
the  classification  under  such  circumstances  be  illegal  or  not 
effected  according  to  the  statutory  requirements,  the  result 
cannot  affect  the  public  but  only  the  stockholders.  From 
these  considerations,  as  well  as  others  which  need  not  be  re- 
ferred to,  it  must  become  very  clear  that  the  mere  act  of  di- 
viding capital  stock  into  two  or  more  kinds,  where  there  is  no 
actual  increase  or  reduction  of  such  stock,  cannot  be  held,  upon 
any  rational  theory,  to  amount  to  or  to  have  been  intended  by 
the  legislature  as  the  equivalent  of  the  act  of  increasing  or 
reducing  the  same. 

But  section  359  contains  another  provision  upon  which  the 
attorney  general,  in  attempting  to  support  his  position,  lays 
special  stress,  and  it  reads:  ''Provided,  however,  that  where 
the  articles  of  incorporation  provide  for  two  or  more  kinds  of 
capital  stock,  no  increase  or  reduction  of  capital  stock  shall 
be  made  without  the  assent  of  two-thirds  of  all  the  subscribed 
stock  and  in  making  such  increase  or  reduction,  the  (isserU 
ihall  identify  the  particvlar  doss  or  classes  of  stock  to  be  in- 
creased  or  reduced  and  the  amount  apportioned  to  each.'' 

The  argument  is  that,  the  petitioner  having  had  no  preferred 
stock  previously  to  the  classification  of  its  capital  stock  by  the 
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amendment  in  question,  the  act  of  thus  classifying  said  stock 
was,  within  the  meaning  of  the  language  of  section  359  as 
above  quoted,  equivalent  to  the  act  of  increasing  the  number 
of  shares  of  preferred  stock.  Or,  as  the  attorney  general  him- 
self states  his  position:  **The  day  before  the  increase  it  [peti- 
tioner] had  no  preferred  stock.  The  day  after  it  has  forty 
thousand  shares  of  preferred  stock.  The  amount  of  the  pre- 
ferred stock  is  thus  very  much  increased  over  what  it  was 
previously,  being  theretofore  nothing  in  amount." 

We  do  not  think  the  argument  thus  advanced  will  stand 
under  the  test  of  a  logical  analysis  of  the  provision  upon  which 
it  is  built  up.  That  provision  very  plainly  has  application 
to  those  cases  only  where  a  corporation,  whose  capital  stock 
is  already  divided  into  two  or  more  classes,  proposes  to  in- 
crease or  diminish  its  capital  stock,  thus  necessarily  affecting, 
in  point  of  quantity,  one  or  perhaps  all  the  several  kinds  of 
stock  of  which  its  capital  stock  consists,  and  not  to  those 
cases  where,  as  here,  the  capital  stock,  being  all  of  one  class, 
is  merely  divided  or  classified  into  two  or  more  kinds  without 
actually  increasing  or  reducing  the  original  capital  stock.  No 
other  meaning  can  be  ascribed  to  that  provision,  it  seems 
clear  to  us,  without  most  seriously  twisting  its  language  out 
of  all  shape.  The  language,  ''and  in  making  such  increase  or 
reduction,  the  assent  shall  identify  the  particular  class  or 
classes  of  stock  to  be  increased  or  reduced,  and  the  amounts 
apportioned  to  each/'  necessarily  presupposes  the  existence 
of  two  or  more  classes  of  stock  at  the  time  such  increase  or 
reduction  of  the  capital  stock  is  made.  If,  as  here,  there  is  but 
one  kind  of  capital  stock,  then,  obviously,  there  would  be  noth- 
ing to  ** identify"  and  nothing  as  to  which  an  apportionment 
of  "amounts"  would  be  necessary.  In  other  words,  in  a  case 
like  the  present  one,  where  the  capital  stock  is  all  of  one  kind, 
and  the  same  is  merely  divided  into  two  or  more  classes  or 
kinds,  without  increasing  or  diminishing  the  original  number 
of  shares  of  the  capital  stock,  the  act  of  so  dividing  such  stock 
merely  involves  the  creation  of  two  or  more  kinds  of  stock  out 
of  the  number  of  shares  at  which  the  corporation  was  origi- 
nally capitalized.  This  proposition  would  appear  to  be  self- 
evident.  While  it  may  be  said  to  be  true,  in  a  case  where, 
as  here,  all  the  stock  was  originally  common  stock,  the  divi- 
sion of  such  stoek  into  two  or  more  kinds  will  result  in  the 
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reduction  of  the  number  of  shares  of  the  common  stock,  yet, 
as  declared,  the  provision  relied  upon  by  the  attorney  general 
could  not  have  been  intended  to  refer  to  any  such  case,  for,  as 
seen,  by  its  own  terms,  it  limits  its  operation  to  those  cases 
only  "where  the  articles  of  incorporation  provide  for  two  or 
more  kinds  of  capital  stock/ ^  hence  the  necessity,  as  shown, 
for  the  identification  of  the  particular  class  or  classes  of  stock 
"to  be  increased  or  reduced.** 

We  cannot  see  our  way  clear  to  hold  otherwise  than  that 
the  respondent  has  failed  to  present  any  valid  reason  for  his 
refusal  to  file  in  his  office  the  amended  articles  involved  here. 
Corporations  are  creatures  of  the  legislature,  and  the  method 
of  bringing  them  into  existence  must  be  found  in  the  statutes 
and  followed  with  substantial  strictness  to  entitle  corporations 
to  perform  corporate  functions.  And  such  statutes,  if  con- 
stitutionally valid,  must  be  accepted  as  the  legislature  gives 
them  to  the  people,  and,  therefore,  the  courts  have  no  more 
power  or  right,  by  construction,  to  import  into  them  language 
which  has  not  been  inserted  therein  by  legislative  authority 
than  to  take  from  them,  by  like  process,  language  which  the 
legislature  has  put  into  them.  To  hold  with  the  attorney  gen- 
eral upon  either  of  the  propositions  to  which  he  subscribes  in 
this  controversy  would  necessitate  the  insertion  into  the  sec- 
tions of  the  code  pertinent  to  the  issue  submitted  here  lan- 
guage which  they  do  not  contain. 

For  the  reasons  herein  set  forth,  a  writ  of  mandate  directed 
against  the  respondent  as  prayed  for  in  the  petition  will  issue 
out  of  this  court.    It  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  20,  1912. 
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[Ci7.  No.  1194.    Second  Appellate  IHstriet.— J11I7  23,  1912.] 

JOHN  D.  GARDNER  and  EDITH  SIMPSON,  Petitioners, 
V.  SUPERIOR  COURT  OF  LOS  ANGELES  COUNTY, 
and  CURTIS  D.  WILBUR,  Judge,  Respondents. 

JuTSNOiB  Court  Act — ^Dxtinitiom  or  Misdsice^nob — ^Modb  or  TbiaIt^ 
Jurisdiction. — The  inperior  court,  sitting  m  a  juvenile  court,  has 
no  jurisdiction  to  trj  a  person  charged  with  the  misdemeanor  arising 
under  section  26  of  the  juvenile  court  act,  merely  upon  a  verified 
complaint  filed  in  the  superior  court,  but  the  prosecution  thereof 
must  be,  as  prescribed  bj  section  888  of  the  Penal  Code,  either  bj 
indictment  or  bj  information  filed,  after  a  preliminary  examination 
and  commitment  to  the  superior  court,  as  a  prerequisite  thereto,  as 
provided  in  sections  858  and  883  of  the  Penal  Code. 

Id. — ^Unconstitutionality  or  Exouption  as  to  Misdbicbanobs  Under 
JxrvENiLB  CoxniT  Aot — Special  Legislation. — The  exception  mada 
in  subdivision  4  of  section  682  of  the  Penal  Code,  of  "aQ  misde- 
meanors of  which  jurisdiction  has  been  conferred  upon  superior  courts 
sitting  as  juvenile  courts,"  cannot  be  construed  as  authorizing  the 
prosecution  and  trial  thereof  in  the  superior  court  upon  a  verified 
complaint  filed  in  the  superior  court,  as  such  interpretation  would 
render  it  repugnant  to  subdivision  8  of  section  25  of  article  IV  of 
the  constitution,  prohibiting  the  legislature  from  passing  special  laws, 
''regulating  the  practice  in  courts  of  justice,"  or  "where  a  general  law 
can  be  made  applicable,"  which  applicability  appears  in  the  general 
provisions  of  section  888  of  the  Penal  Code,  regulating  the  trials  of 
all  misdemeanors  vested  in  the  superior  court. 

Id. — Prohibition — ^Want  or  Jurisdiction  Insufticisnt— Reicbdt  bt 
Appeal. — The  writ  of  prohibition  will  not  lie  merely  on  the  ground 
of  want  of  jurisdiction  in  the  superior  court,  where  there  is  an  ade- 
quate remedy  by  appeal  from  an  adverse  judgment  of  the  superior 
court. 

APPLICATION  for  writ  of  prohibition  to  the  Superior 
Court  of  Los  Angeles  County.     Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Charles  S.  McKelvey,  for  Petitioners. 

J.  D.  Fredericks,  District  Attorney,  and  H.  S.  Q.  McCartney, 
Deputy  District  Attorney,  for  Respondents. 

SHAW,  J. — This  is  an  application  for  a  writ  of  prohibition 
to  prevent  the  superior  court,  sitting  as  a  juvenile  eourt  of 
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Los  Angeles  county,  from  proceeding  further  in  the  trial  of 
an  action  wherein  the  people  of  the  state  constitute  the  plain- 
tiff and  the  petitioners  are  defendants.  The  action  was  insti- 
tuted by  filing  a  verified  complaint  in  said  court  charging 
petitioners  with  the  commission  of  the  misdemeanor  defined 
by  section  26  of  the  juvenile  court  act  (Stats.  1911,  p.  672). 
The  right  to  the  writ  is  based  upon  the  claim  that  the  verified 
complaint  filed  in  the  superior  court  was  insufficient  to  give 
the  court  jurisdiction  to  try  petitioners  for  the  offense  charged 
therein. 

Section  26  of  the  juvenile  court  act,  which  defines  the  mis- 
demeanor in  question,  provides  that  ''the  juvenile  court  shall 
have  jurisdiction  of  all  such  misdemeanors."  Section  682  of 
the  Penal  Code  provides:  ''Every  public  offense  must  be  prose- 
cuted by  indictment  or  information,  except:  1.  Where  pro* 
ceedings  are  had  for  the  removal  of  civil  officers  of  the  state. 
2.  Offenses  arising  in  the  militia  when  in  actual  service,  and 
in  the  land  and  naval  forces  in  time  of  war,  or  which  the  state 
may  keep,  with  the  consent  of  Congress,  in  time  of  peace.  3. 
Offenses  tried  in  justices  and  police  courts.  4.  All  misde- 
meanors of  which  jurisdiction  has  been  conferred  upon  su- 
perior courts  sitting  as  juvenile  courts."  Subdivision  4  was 
added  by  the  amendment  of  1911.  It  is  under  and  by  virtue 
of  this  last  subdivision  of  section  682  that  respondents  claim 
the  right  to  prosecute  the  petitioners  upon  the  complaint  filed 
in  the  superior  court.  Petitioners,  however,  contend  that  the 
exception  provided  by  subdivision  4  is  unconstitutional,  in 
that  it  is  repugnant  to  subdivisions  3  and  33  of  section  25, 
article  IV  of  the  constitution,  which  provide:  "The  legislature 
shall  not  pass  local  or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say :  .  .  .  Third.  Regulating  the 
practice  of  courts  of  justice.  .  .  •  Thirty-third.  In  all  other 
cases  where  a  general  law  can  be  made  applicable."  While 
section  682  provides  that  every  public  offense,  except  those 
enumerated  in  subdivisions  1,  2,  3  and  4,  must  be  prosecuted 
by  indictment  or  information,  it  does  not  make,  or  purport 
to  make,  any  provision  for  the  prosecution  of  cases  falling 
within  the  enumerated  exceptions.  The  section  ia  permissive 
in  declaring  that  such  prosecutions  need  not  be  by  indictment 
or  information,  but  it  does  not  in  terms  forbid  the  same,  or 
define  any  other  mode  of  practice  for  the  eases  so  excepted. 
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Other  sections  of  the  code,  however,  prescribe  the  pleadings 
and  procedure  to  be  followed  in  cases  classed  as  1,  2  and  3, 
but  nothing  in  the  juvenile  act,  nor  in  the  Penal  Code,  other 
than  section  888  thereof,  purports  to  provide  a  procedure  for 
the  prosecution  of  the  misdemeanor  with  which  petitioners  are 
charged.  While  section  1426  of  the  Penal  Code  authorizes 
the  prosecution  of  misdemeanors  in  justices'  courts  upon  a 
verified  complaint,  we  find  no  like  provision  which  in  terms 
authorizes  a  prosecution  in  the  superior  court  upon  such  plead- 
ing. Hence,  it  follows  that  if  it  cannot  be  prosecuted  by  in- 
dictment  or  information,  as  provided  by  section  888,  the  law 
in  terms  makes  no  provision  for  the  trial  of  such  cases.  As- 
suming that  section  187  of  the  Code  of  Civil  Procedure  applies, 
which  application  may  be  doubted  under  section  31  of  the 
Code  of  Civil  Procedure,  nevertheless  the  provision  therein 
that  a  court  vested  with  jurisdiction  to  try  a  case  may  adopt 
any  suitable  mode  therefor  conformable  to  the  spirit  of  the 
code  is  limited  to  those  cases  where  no  course  of  procedure 
is  pointed  out  by  the  code  or  some  statute.  Section  888 
specifically  points  out  and  designates  a  complete  mode  of  pro- 
cedure. It  expressly  provides  that  *' All  public  offenses  triable 
in  the  superior  courts  must  be  prosecuted  by  indictment  or 
information,  except  as  provided  in  the  next  section,"  which 
next  section  refers  to  accusations  filed  in  the  superior  court 
for  the  removal  of  officers  in  accordance  with  sections  758  and 
759,  Penal  Code. 

In  our  opinion,  subdivision  4  of  section  682  cannot  be  con- 
strued as  authorizing  the  prosecution  and  trial  of  petitioners 
on  a  verified  complaint  filed  in  the  superior  court.  Moreover, 
such  interpretation  given  the  section  would,  in  our  judgment, 
render  it  repugnant  to  subdivision  3  of  section  25,  article  IV 
of  the  constitution,  prohibiting  the  legislature  from  passing 
special  laws  ** regulating  the  practice  of  courts  of  justice," 
as  well  as  render  it  obnoxious  to  subdivision  33  of  said  section 
which  prohibits  the  passage  of  a  special  law  ''where  a  general 
law  can  be  made  applicable."  Not  only  does  a  general  law 
exist  (section  888)  which  is  applicable  to  the  prosecution  of 
all  misdemeanors,  jurisdiction  of  which  is  vested  in  the  su- 
perior courts,  but  the  provision  accepting  the  interpretation 
of  subdivision  4,  section  682,  as  construed  by  respondents  to 
authorize  a  prosecution  of  misdemeanors  arising  under  section 
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26  of  the  juvenile  act  by  complaint,  is  an  attempt  to  provide 
and  apply  to  such  cases  a  special  and  different  procedure 
than  that  prescribed  by  general  law  for  the  prosecution  of 
like  misdemeanors  triable  in  the  superior  court.  In  the 
present  case  there  is  no  conceivable  reason  why  the  prosecution 
of  the  misdemeanor  in  question  should  not  be  subject  to  the 
general  rules  in  regard  to  pleadings  and  procedure  made  ap* 
plicable  to  all  misdemeanors  triable  in  the  superior  court. 
{City  of  Tulare  v.  Hevren,  126  Cal.  226,  [58  Pac.  530],  and 
cases  cited.)  In  the  case  of  Edgington  v.  Superior  Court,  18 
Cal.  App.  739,  [124  Pac.  450],  the  petitioner  was  charged  with 
a  like  misdemeanor  as  that  here  involved,  and  prosecuted 
under  an  information  filed  after  a  preliminary  examination 
was  accorded  him.  He  asked  for  a  writ  of  prohibition  upon 
the  ground  that  the  filing  of  the  information  was  insufficient 
to  give  the  court  jurisdiction  to  try  the  case,  claiming  that  the 
action  should  be  commenced  by  the  filing  of  a  verified  com- 
plaint. The  court  denied  the  writ,  and,  for  reasons  other  than 
those  which  appeal  to  us,  held  that  the  filing  of  the  informa- 
tion was  sufficient  to  vest  the  court  with  jurisdiction  to  try  the 
case.  In  the  Mills  Sing  Case,  13  Cal.  App.  740,  [110  Pac. 
694],  this  court  said:  ''The  juvenile  act  making  the  offense 
under  consideration  triable  in  the  superior  court,  section  888 
of  the  Penal  Code  applies,  which  provides  that  all  public 
offenses  triable  in  the  superior  court  must  be  prosecuted  by 
indictment  or  information,  except  as  to  accusations  for  the 
removal  of  certain  officers.  Section  809  of  the  Penal  Code 
directs  the  filing  of  an  information  after  commitment  by  a 
magistrate,  and  section  950  of  the  Penal  Code  specifies  what 
such  information  must  contain.  It  follows,  therefore,  that  the 
preliminary  examination  and  commitment  are  precedent  con- 
ditions to  the  information  upon  which,  and  upon  which  only, 
can  the  superior  court  proceed  to  try  one  charged  with  a  pub- 
lic offense,  even  though  it  be  a  misdemeanor.'*  In  our  judg- 
ment, the  verified  complaint  filed  in  the  superior  court  is  in- 
sufficient to  give  the  court  jurisdiction  to  try  petitioners  for 
the  offense  charged.  The  prosecution  in  such  case  must,  as  re- 
quired by  section  888  of  the  Penal  Code,  if  not  by  indictment, 
be  conducted  under  an  information,  as  a  prerequisite  to  the 
issuance  of  which  the  accused  is  entitled  (Const.,  sec.  8,  art. 
1}    to  a  preliminary  examination  and  commitment,  provision 
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for  which  is  made  in  sections  858  and  883  of  the  Penal  Code, 
and  which  is  applicable  alike  to  the  misdemeanor  with  which 
petitioners  are  charged,  as  well  as  to  all  others,  jurisdiction 
to  try  which  is  vested  in  the  superior  court 

The  writ  of  prohibition,  however,  will  not  issue  for  want  of 
jurisdiction  alone.  It  must  be  made  to  appear  that  the  peti- 
tioner applying  therefor  is  without  any  **  plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of  law."  (Code  Civ. 
Proc,  sec.  1103.)  Conceding,  therefore,  that  a  trial  of  peti- 
tioners, if  had  upon  the  verified  complaint  filed  in  the  superior 
court,  would  be  in  excess  of  the  court's  jurisdiction,  it  does 
not  follow  that  they  would  be  entitled  to  the  writ  prayed  for. 
They  would  have  an  adequate  remedy  by  appeal  from  any  ad- 
verse judgment  rendered  against  them.  This  being  true,  the 
want  of  jurisdiction,  in  the  absence  of  facts  or  circumstances 
showing  the  inadequacy  of  the  remedy  by  appeal  (Ophir  Silver 
Uin.  Co,  V.  Superior  Court,  147  Cal.  478,  [82  Pac.  70] ;  Cra^j- 
croft  V.  Superior  Court,  18  Cal.  App.  781,  [124  Pac.  1042]), 
does  not  entitle  them  to  the  writ  {lAndley  v.  Superior  Court, 
141  Cal.  220,  [74  Pac.  765].) 

The  writ  is,  therefore,  denied. 

Allen,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  25S.    Second  Appellate  District.— Jiilj  24,  1912.] 

In  the  Matter  of  the  Application  of  M.  NAKANISHI  for  a 
Writ  of  Habeas  Corpus. 

Cbikinal  Law — ^Vagrancy — Judoicknt  or  Imfbisoniobnt— Custody  or 
Chief  or  Polios — Cebtificatb  or  Judoicknt  bt  Clsbk — Habeas 
Corpus. — A  judgment  of  the  police  court  of  the  city  of  Los  Angeles 
based  upon  a  conviction  of  a  defendant  charged  with  vagrancy,  certi- 
fied bj  the  clerk  of  said  court,  and  his  commitment  thereunder  to  the 
custody  of  the  chief  of  police  of  that  city,  precludes  any  right  of  the 
defendant  to  a  discharge  on  hahetu  corpiw. 

Id. — Certified  Copt  or  Judoment  or  Iicpbisonment  a  SumoiENT  War- 
rant roB  Detention. — ^Under  section  1455  of  the  Penal  Code,  rela- 
tive to  a  judgment  of  imprisonment  in  a  justice's  or  police  court,  **% 
certified  copy  thereof"  is  made  '%  sufficient  warrant  for  its  ezeca- 
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tion."  It  matters  not  when  such  certified  copy  of  the  judgment  wae 
given  to  the  officer,  it  is,  when  delivered,  a  sufficient  warrant  for  the 
detention  of  the  custody  of  the  prisoner. 

Id. — ^PowxB  or  Clerks  or  Pouce  Courts  in  Los  Angbles. — Under  the 
act  of  the  legislature  applicable  to  the  eitj  of  Los  Angeles,  making 
provision  for  a  clerk  to  serve  in  each  department  of  the  police  courts 
of  that  city,  it  is  provided  that  said  clerks  shall  keep  a  record  of 
their  proceedings,  and  that  certified  transcripts  of  the  dockets  or 
files  of  said  court,  under  the  seal  of  said  court,  shall  be  evidence  in 
any  court  of  this  state  relative  thereto.  Under  the  act  the  clerk  of 
the  police  court  in  which  the  judgment  of  imprisonment  in  question 
was  rendered  had  authority  to  certify  it  under  the  seal  of  the  court 
and  to  deliver  it  to  the  chief  of  police  as  his  warrant  to  detain  the 
prisoner. 

APPLICATION  for  discharge  on  writ  of  habeas  corpus. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  S.  McKelvey,  and  W.  H.  Stevens,  for  Petitioner. 

Qny  Eddie,  City  Prosecutor  of  City  of  Los  Angeles,  and 
Frank  W.  Stafford,  Deputy  City  Prosecutor,  for  Respondent, 
Chief  of  Police  of  Said  City. 

JAMES,  J. — Petitioner  by  this  proceeding  seeks  to  secure 
his  discharge  from  the  custody  of  the  chief  of  police  of  the 
city  of  Los  Angeles.  In  his  petition  for  the  writ  issued  herein 
he  set  out  as  ground  therefor  that  no  warrant  or  commitment 
of  any  kind  had  been  issued  to  the  chief  of  police  directing 
his  imprisonment,  and  that  he  was  not  held  on  any  warrant 
of  arrest,  nor  upon  suspicion  of  having  committed  any  public 
offense.  The  chief  of  police  made  return  to  the  writ,  showing 
that  on  the  nineteenth  day  of  June,  1912,  in  the  police  court 
of  the  city  of  Los  Angeles,  petitioner  was  adjudged  guilty  of 
a  misdemeanor  and  ordered  to  be  imprisoned  in  the  city  jail 
of  said  city  for  the  term  of  one  hundred  and  eighty  days.  The 
return  then  recites  as  follows:  ''That  at  said  time  a  repre- 
sentative of  your  petitioner  was  present  in  said  court;  and 
under  the  said  order  so  made  and  authority  of  the  judgment 
entered  by  the  said  court,  your  respondent  took  the  body  of 
the  petitioner  and  imprisoned  him  under  the  judgment  and 
order  of  said  court    A  copy  of  which  said  judgment  is  hereto 
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annexed*'  Attached  to  the  return,  and  oyer  the  certificate  of 
the  clerk  of  the  police  conrt  and  the  seal  of  said  court,  is  a 
copy  of  the  docket  record  made  in  the  case  in  which  petitioner 
was  charged  with  the  crime  of  vagrancy.  This  record  recites 
that  petitioner  pleaded  guilty  to  the  oflfense  charged  and 
waived  time  for  sentence,  **  whereupon  it  was  ordered  and  ad- 
judged by  the  court,  this  nineteenth  day  of  June,  1912,  that 
for  said  offense  the  said  M.  Nakanishi  be  imprisoned  in  the 
city  jail  of  Los  Angeles  city  for  the  term  of  one  hundred  and 
eighty  days,  and  that  said  defendant  be  discharged  at  the 
expiration  of  said  term.    H.  H.  Rose,  Police  Judge.'* 

Section  1455  of  the  Penal  Code,  referring  to  proceedings  in 
justices'  and  police  courts,  provides  as  follows:  *'When  a  judg- 
ment of  imprisonment  is  entered,  a  certified  copy  thereof  must 
be  delivered  to  the  sheriff,  marshal,  or  other  officer,  which  is  a 
sufficient  warrant  for  its  execution.'*  It  appears  by  the  re- 
turn of  the  chief  of  police  that  a  judgment  has  been  regularly 
entered  directing  the  imprisonment  of  the  petitioner  in  the 
city  jail,  and  respondent  exhibits  in  this  court  a  certified  copy 
of  the  complete  record,  including  the  judgment.  If  this  judg- 
ment as  here  exhibited  is  sufficient  as  to  its  certification  to 
satisfy  the  requirement  of  section  1456  of  the  Penal  Code, 
above  cited,  then  the  petitioner  must  be  remanded,  because  the 
officer  has  received  from  the  court  sufficient  authority  evi- 
denced in  writing  to  justify  the  detention  of  petitioner.  It 
matters  not  when  this  certified  record,  or  certified  copy  of  the 
judgment,  was  delivered  to  him,  for  it  having  been  made  to 
appear  that  a  valid  judgment  was  entered  against  petitioner, 
in  order  to  authorize  his  imprisonment  thereunder  it  was  only 
necessary  for  the  officer  to  possess  duly  authenticated  evidence 
of  the  existence  of  the  judgment.  The  certified  copy  of  the 
record  and  judgment  of  the  police  court  is  made  by  the  clerk 
of  said  court,  and  we  are  satisfied  that  it  is  regular  in  form 
and  altogether  sufficient.  The  act  of  the  legislature  providing 
for  police  courts  in  cities  of  the  first  and  one-half  class,  and 
for  officers  thereof,  makes  provision  for  a  clerk  to  serve  in  each 
department  of  that  court,  and  provides  that  said  clerks  ''shall 
keep  a  record  of  the  proceedings  of,  and  issue  all  processes 
ordered  by,  the  city  justices,  or  either  of  them,  or  by  said 
police  court,  .  .  .";and  further  provides  that ''certified  tran- 
scripts of  the  dockets  or  files  of  said  court,  certified  by  the 
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elerk  of  said  court  under  the  seal  of  said  court,  shall  b€  eyi- 
dence  in  any  court  of  this  state  of  the  contents  of  said  docket 
or  of  said  files,  as  the  case  may  be/'  (Stats.  1901,  p.  95; 
Amdt.  Stats.  1907,  p.  136.)  Under  the  provisions  of  the  Act 
of  the  legislature  referred  to,  the  clerk  of  the  police  court,  in 
our  opinion,  has  authority  to  make  a  certified  copy  of  the 
judgment  of  said  court  and  deliver  it  to  the  officer  whose  duty 
it  is  to  take  the  custody  of  a  defendant  ordered  to  be  im- 
prisoned. And,  in  our  opinion,  it  became  the  clerk's  duty, 
when  a  judgment  of  imprisonment  was  regularly  entered, 
unless  otherwise  directed  by  the  police  judge  (and  no  such 
direction  appears  in  this  record),  to  forthwith  make  a  certified 
copy  of  the  judgment  and  deliver  it  to  the  proper  officer. 
Such  a  certified  copy  of  the  judgment  of  imprisonment  en- 
tered against  the  petitioner  herein  has  been  made  and  has  been 
delivered  to  respondent,  the  chief  of  police.  These  facts  ap- 
pearing, the  contention  made  by  petitioner  that  he  is  illegally 
detained  is  completely  answered. 

The  writ  is  discharged  and  the  petitioner  remanded. 

Allen,  P.  J^  and  Shaw,  J.,  concurred. 


[Orlm.  No.  247.    Seeond  AppeUate  Distriet.— Jnly  25,  1912.1 

THE  PEOPLE,  Respondent,  v.  ROBERT  P.  WHITE, 

Appellant. 

GUMINIL    Law — ^ABSON — SxTPPOST    of    VIBDICT^— CntCUMSTANTIAL    Bvi- 

DKNOE. — Where  the  defendant  was  convicted  of  the  crime  of  arson, 
which  was  OTidentlj  of  incendiary  origin,  though  the  evidence  con- 
necting defendant  with  the  crime  is  almost  wholly  circumstantial, 
yet  where  the  circumstances  show  that  he  had  acquired  a  business 
which  was  not  profitable,  and  in  connection  with  which  he  told  con- 
flicting stories;  that  he  had  taken  out  two  policies  of  insurance  upon 
his  furniture;  that  the  Are  was  started  from  paper  saturated  with 
eoal-oU,  and  that  he  had  borrowed  coal-oU  a  day  or  two  before  the 
fire — it  is  held  that  the  jury  was  justified  in  concluding  that  defend- 
ant committed  the  crime. 
by— Evn>ENCB — Fair  Market  Yalub  or  Fubnitubb  Burned — ^Limitkb 
Examination  —  Comfitenot  «— Wuoht — Question    iob   Juit^— 
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Where  a  dealer  in  new  and  eeeond-band  fomitnre  tettUled  that 
he  had  seen  defendant'!  fnmitnre,  and  as  to  its  fair  market  Tahie, 
it  is  held  that,  though  it  was  shown  on  eross-examination  that  }d§ 
^  examination  thereof  was  limited,  that  fact  went  not  te  the  competency, 
but  to  the  weight  of  his  evidence,  and  that,  In  the  absence  of  any 
counter-evidence  as  to  a  different  market  value,  the  jurj  were  entitled 
to  consider  such  market  value  as  a  circumstance  in  reaching  their 
verdict. 

iD.^lNSTRUOnON  AS  TO  EXTENT  OV  BUBNINO— ABSINOB  Of  PlKJUDIOB. — 

An  instruction  that,  "To  constitute  a  burning  it  is  not  necessary  that 
the  building  set  on  fire  should  have  been  destroyed.  It  is  sufficient 
that  fire  is  applied,  so  as  to  take  effect  on  any  part  of  the  substance 
of  the  building,"  does  not  assume  a  fact  for  the  jury  to  determine. 
But,  however,  since  the  fire  is  conclusively  shown  to  be  of  incendiary 
origin,  such  instruction  could  not  be  prejudiciaL 
£d.— Abskngb  or  Pbbjxjdicial  Esbob.— It  is  held  that  no  prejudicial  error 
appears  in  any  of  the  rulings  of  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  W.  Schenck,  Roland  O.  Swaffield,  and  John  G.  Man- 
hoUand,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

SHAW,  J. — ^Defendant  was  convicted  of  the  crime  of  arson. 
He  appeals  from  the  judgment  and  an  order  of  court  denying 
his  motion  for  a  new  trial. 

Appellant's  chief  contention  is  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict  That  the  fire  was  of  incendiary 
origin  is  not  controverted.  The  evidence  connecting  defend- 
ant with  the  crime  is  almost  wholly  of  a  circumstantial  nature. 
It  tends  to  establish  the  following  facts:  That  in  September 
preceding  the  fire,  which  occurred  on  the  night  of  November 
30,  1911,  defendant,  by  an  assignment,  acquired  the  lease  of 
certain  premises  conducted  as  an  apartment  and  lodging  house, 
for  which  he  agreed  to  pay  $60  per  month;  that  he  bought 
from  the  prior  occupant  thereof  the  furniture  contained  there- 
in, the  market  value  of  which  was  $275 ;  that  on  October  19th 
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he  took  out  a  fire  insurance  policy  on  the  furniture  for  $1,000, 
and  on  November  15th  caused  another  policy  thereon  to  be 
issued  in  the  sum  of  $500;  that  on  the  night  of  the  fire  the 
apartment  in  which  it  was  started,  by  breaking  a  hole  in  the 
plaster  and  inserting  paper  saturated  with  coal-oil,  was  unoc- 
cupied ;  that  the  prior  occupant  thereof  had  rented  it  for  seven 
months  from  October  1st  at  $27.50  per  month,  but  at  the 
repeated  request  of  defendant  surrendered  possession  thereof 
to  defendant  on  November  28th ;  that  defendant  claimed  that 
he  had  rented  the  apartment  to  a  man  named  Collins  at  $50 
per  month;  that  Collins  paid  one  month's  rent  in  advance, 
but  never  took  possession  of  the  house  nor  called  for  a  return 
of  the  payment;  that  defendant  never  saw  Collins  after  he 
made  the  payment.  These  and  numerous  other  circumstances, 
among  them  being  the  confiicting  stories  concerning  his  trans- 
action with  Collins,  the  fact  that  the  business  was  not  profit- 
able, and  that  defendant,  a  day  or  two  before  the  fire,  borrowed 
a  cup  of  coal-oil  from  a  neighbor,  all  tended  to  establish  facts 
from  which  the  jury  were  justified  in  concluding  that  defend- 
ant committed  the  crime. 

A  dealer  in  both  new  and  second-hand  furniture,  called  as 
a  witness  on  behalf  of  the  people,  after  stating  that  he  knew 
the  fair  cash  market  value  of  the  property  which  defendant 
had  in  the  apartment,  was  asked  to  state  such  value.  De- 
fendant's objection  to  this  question,  upon  the  ground  that  it 
was  incompetent  and  irrelevant,  was  overruled.  Appellant 
claims  that  the  cross-examination  of  the  witness  showed  that 
he  was  not  sufficiently  acquainted  with  the  various  articles 
of  furniture  to  testify  as  to  their  value,  and  further,  that 
the  question  should  have  been  directed  to  the  value  of  the 
property  as  a  whole  installed  as  an  equipment  of  the  house. 
The  limited  examination  of  the  property  made  by  the  witness, 
as  shown  by  the  cross-examination,  and  upon  which  he  based 
his  opinion,  went  to  the  weight,  rather  than  to  the  compe- 
tency, of  his  evidence.  In  the  absence  of  evidence  that  the 
property  possessed  a  diflferent  or  special  value  by  reason  of 
being  installed  in  the  house,  the  market  value  thereof,  in  view 
of  the  insurance  obtained  thereon  by  defendant,  was  a  circum- 
stance which  the  jury  was  entitled  to  consider  in  reaching  their 
verdict.  We  perceive  no  error  in  the  action  of  the  court  in 
overruling  the  objection. 
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Appellant  also  predicates  error  upon  the  giving  of  an  in- 
struction as  follows:  "To  constitute  a  burning,  it  is  not  neces- 
sary that  the  building  set  on  fire  should  have  been  destroyed. 
It  is  sufficient  that  fire  is  applied  so  as  to  take  effect  upon  any 
part  of  the  substance  of  the  building."  It  is  claimed  that 
this  instruction  assumes  a  fact  the  existence  of  which  was  a 
question  for  the  jury  to  determine.  We  do  not  think  the  in- 
struction open  to  such  contention ;  but  however  that  may  be, 
since  the  evidence  conclusively  shows  that  the  fire  was  of  in- 
cendiary origin,  which  fact  is  conceded  by  appellant,  no  preju- 
dice could  result  from  the  giving  of  the  instruction.  (People 
V.  Besold,  154  Cal.  363,  [97  Pac.  871].) 

A  neighbor  of  defendant  called  as  a  witness  stated  that  a 
day  or  two  before  the  fire  she  loaned  defendant  coal-oil.  On 
cross-examination  she  was  asked:  "Did  you  have  any  vinegar 
in  the  house!"  to  which  an  objection  interposed  by  the  people 
was  sustained.  While  the  defendant  on  cross-examination 
was  entitled  to  show  that  the  witness  was  mistaken  in  loaning 
coal-oil  to  defendant,  that  instead  of  coal-oil  he  obtained  vine- 
gar, it  would  by  no  means  follow  that  because  she  had  vinegar 
in  the  house  she  did  not  loan  him  coal-oil  as  stated. 

Other  alleged  errors  are  equally  without  merit  as  those  to 
which  we  have  adverted. 

The  record  discloses  no  prejudicial  error,  and  the  judgment 
and  order  are  affirmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  24,  1912,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  September  23,  1912. 
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[CIt.  No.  1172.    Second  Appellate  JDiitriet.— Julj  25,  1912.] 

M.   BLANCHE    WICKLAND,   Respondent,   v.   JOHN   W. 
WICKLAND,  Appellant. 

[Civ.  No.  1173.    Second  Appellate  District.—Jnly  25,  1912.] 

M.  BLANCHE  WICKLAND,  Respondent,  v.  JOHN  W. 
WICKLAND,  Appellant. 

AcmoNs  BY  Wife  fob  Ditobob  and  fob  a  Sep  abate  Decbee  Establishing 
Sep  ABATE  Pbopebtt  and  Canceling  Agbeement — Appeal— Suppobt 
OF  Findings. — Where  the  appeal  in  No.  1172  is  from  a  judgment 
rendered  for  the  wife  in  an  action  for  divorce,  and  in  No.  1173  is 
from  a  decree  in  a  separate  action  by  the  wife  to  have  it  decreed 
that  certain  property  standing  in  the  name  of  the  husband  was  the 
separate  property  of  the  wife,  purchased  with  her  separate  funds, 
and  that  the  title  was  secured  in  his  name  under  an  agreement  with- 
out consideration,  and  obtained  by  threats  and  duress,  it  is  held  that 
the  evidence  in  the  record  is  amply  sufficient  to  sustain  the  findings 
for  the  plaintiff  in  both  ca^es,  and  to  establish  the  righteousness  of 
the  judgment  rendered  in  favor  of  the  plaintiff  in  each  case. 

Id. — ^MoBTGAGis  by  Husband  upon  Pbopebtt — Compensation  Pbopbblt 
BsrusED. — ^Where  the  husband  had  no  interest  in  the  property,  the 
fact  that  he  placed  mortgages  thereon  for  much  less  than  its  value 
for  the  benefit  of  the  family  does  not  entitle  him  to  compensation 
npon  the  decreeing  of  the  property  to  belong  to  her  subject  thereto, 
there  being  no  reasonable  possibility  that  any  deficiency  judgment 
would  be  rendered  thereon  against  him,  and  there  being  nothing  due 
to  him  thereon  as  against  the  wife  by  reason  of  his  putting  the  mort- 
gages on  her  property. 

Id. — Inteblocutoby  Decbee  of  Divobcb  to  Wife — Allowance  of  Coun- 
sel Fees  Unauthobized. — In  an  interlocutory  decree  of  divorce 
granted  to  the  wife,  the  court  is  not  authorized  to  insert  an  allow- 
ance to  her  for  attorneys'  fees. 

APPEALS  from  separate  judgments  of  the  Superior  Court 
of  Los  Angeles  County,  and  from  separate  orders  denying  a 
new  trial.     George  E.  Church,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wilbur  Bassett,  for  Appellant 

John  M.  York,  and  Hammack  &  Hammack,  for  Respondent 
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ALLEN,  P.  J. — In  both  of  these  cases  defendant  appeals 
from  the  judgment  rendered  in  plaintiff's  favor,  and  from  an 
order  in  each  case  denying  a  new  trial.  The  first  action  was 
one  for  divorce  and  decree  as  to  the  separate  character  of  cer* 
tain  property;  the  second  was  one  to  have  such  property 
standing  in  the  name  of  defendant  declared  to  be  the  sepa- 
rate property  of  plaintiff,  and  for  the  cancellation  of  a  certain 
written  agreement  theretofore  entered  into  between  the  parties 
with  reference  to  a  conveyance  of  said  property.  By  stipula- 
tion, both  of  these  appeals  are  to  be  heard  and  determined 
upon  a  single  bill  of  exceptions. 

The  court  in  the  divorce  case  found  in  favor  of  plaintiff, 
and  found  that  defendant  had  threatened  to  kill  plaintiff, 
had  accused  her  of  infidelity,  which  last  accusation  the  court 
finds  to  have  been  without  reason  or  cause,  and  that  he  had 
thereby  inflicted  upon  plaintiff  grievous  mental  suffering. 
The  court  further  found  that  all  of  the  property  owned  by 
both  parties  on  the  twenty-fourth  day  of  March,  1910,  was 
the  sole  and  separate  property  of  plaintiff ;  that  on  said  date 
the  defendant  procured  the  signature  of  plaintiff  to  an  agree- 
ment to  convey  all  of  this  property  to  defendant,  without  any 
consideration  and  by  duress  and  threats,  and  the  court  ren- 
dered its  interlocutory  decree  granting  plaintiff  a  divorce, 
with  $100  attorneys'  fees,  and  finding  that  all  of  the  property 
described  in  that  certain  agreement  appearing  in  the  bill  of 
exceptions  was  the  separate  property  of  plaintiff,  and  that 
defendant  had  no  interest  therein.  The  second  action  was  an 
independent  action  to  cancel  a  certain  agreement  set  forth 
in  the  complaint,  in  which  certain  real  and  personal  property 
was  described,  and  for  a  judgment  declaring  all  of  the  prop- 
erty therein  described  to  be  the  separate  property  of  plaintiff. 
Upon  a  trial  of  the  action  the  court  found  that  on  the  twenty- 
fourth  day  of  March,  1910,  defendant  obtained  plaintiff's 
signature  to  an  agreement,  which  was  of  record,  without  con- 
sideration and  by  means  of  threats  that  unless  she  would  sign 
such  agreement  defendant  would  defame  her  character.  The 
court  further  found  that  all  of  said  property  was  purchased 
with  funds  which  were  the  separate  property  and  estate  of 
plaintiff;  that  defendant  had  no  interest  therein,  and  rendered 
judgment  accordingly,  canceling  the  deed  and  agreement 
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There  is  evidence  in  the  bill  of  exceptions  tending  to  es- 
tablish the  following  facts :  That  plaintiff  and  defendant  inter- 
married in  1894;  tiiat  seven  children  had  been  born  of  the 
marriage,  three  of  whom  were  living;  that  all  of  the  property 
possessed  by  the  parties  was  the  fruits  of  certain  moneys  in* 
herited  by  plaintiff  from  her  father's  estate;  that  these  moneys 
were  employed  in  the  purchase  of  certain  real  property  de- 
scribed in  the  agreement  and  deed;  that  a  portion,  if  not  all, 
of  this  property  was  mortgaged,  the  mortgages,  however,  being 
for  far  less  than  the  real  value  of  the  property;  that  de- 
fendant became  jealous  of  plaintiff,  accused  her  of  infidelity, 
made  threats  against  her,  refused  to  contribute  anything  to 
her  support,  and  demanded  that  the  ranch  property  be  put 
in  his  name  for  business  reasons ;  that  plaintiff  was  sick,  and 
defendant  promised  that  if  she  would  sign  the  agreement  he 
would  execute  an  instrument  exonerating  her  from  all  charges 
of  infidelity ;  that  she  signed  the  agreement,  conveyed  the  prop- 
erty to  him,  and  he  thereafter  placed  mortgages  upon  the 
property,  part  of  which  money  was  paid  over  to  plaintiff  and 
used  by  her  in  support  and  maintenance  and  for  other  legiti- 
mate purposes.  Defendant  had  no  interest  in  any  of  the  prop- 
erty in  controversy,  except  such  as  he  acquired  by  plaintiff's 
conveyance,  and  there  is  evidence  tending  to  show  that  this 
was  never  intended  to  be  other  than  placing  the  same  in  his 
name  for  business  reasons,  upon  the  theory  that  he  could 
better  borrow  money  than  plaintiff  could,  but  nothing  would 
indicate  any  intention  to  change  the  separate  character  of  the 
property,  unless  it  be  certain  expressions  in  the  agreement, 
which  agreement  the  court  finds  to  have  been  procured  by 
fraud  and  duress. 

There  is  ample  evidence  in  the  record  justifying  every  find- 
ing made  by  the  court  and  establishing  the  righteousness  of 
the  judgment  in  both  cases.  There  was  no  error  in  the  court 
failing  to  make  an  order  with  reference  to  compensation  as 
authorized  by  section  3408  of  the  Civil  Code,  for  the  reason 
that  it  affirmatively  appears  that  there  was  nothing  due  him 
to  place  him  in  the  condition  in  which  he  was  at  the  time  of  the 
execution  of  the  instruments.  Any  money  obtained  by  him 
and  paid  out  by  him  was  obtained  by  mortgages  upon  the 
property,  the  amount  of  which  mortgages  was  less  than  its 
value,  and  which  property  belonged  to  plaintiff  and  not  to 

19  Oal.  App.—Sd 
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defendant,  and  no  personal  liability  attached  to  him,  save  for 
a  deficiency  judgment,  a  remote  possibility  of  which  is  not 
suggested  by  the  record.  We  see  no  abuse  of  discretion  in  the 
action  of  the  court  in  refusing  a  compensatory  order.  The 
allowance  for  attorneys'  fees  was  unauthorized.  {Lacey  y. 
Lacey,  108  Cal.  45,  [40  Pac.  1056].) 

We  find  no  error  in  the  record  and  see  no  merit  in  either 
appeal,  except  as  to  the  allowance  of  attorneys'  fees.  The 
judgment  in  No.  1172  is  modified  by  striking  therefrom  the  al- 
lowance of  $100  attorneys'  fees.  In  all  other  respects  the 
judgment  and  order  in  both  cases  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  24,  1912,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  September  23, 1912. 


[Civ.  No.  984.    Third  AppeData  District.— July  29,  1912.1 

SACRAMENTO  TERMINAL  COMPANY,  a  Corporation, 
Respondent,  v.  D.  McDOUGALL,  as  Administrator  of 
the  Estate  of  W.  R.  JONES,  Deceased,  Appellant 

Eminent  Domain — ^Dats  or  Assessment  or  Damages — ^Repeal  and  Bb- 

ENACTMENT  OF  CODE  PROVISION — Ck)NSTRUCTI0N  OF  SAVING  CLAUSE— 

''Pending  Litioation." — The  rule  of  damages  in  actions  in  eminent 
domain,  which  were  pending  at  the  time  of  the  repeal  and  re-enact- 
ment of  section  1249  of  Code  of  Civil  Procedure  at  amended  hy  the 
legislature  on  April  10,  1911,  is  unaffected  as  to  such  actions  by 
the  express  provision  therein  contained  that  "Nothing  in  this  section 
contained  shall  be  construed  or  held  to  affect  pending  litigation,"  the 
effect  of  which  saving  clause  is  to  preserve  in  force  the  previous 
statute  so  far  as  "pending  litigation"  is  concerned,  and  to  prevent 
the  new  law  from  being  retroactive  as  to  pending  eases,  or  changing 
the  existing  order  of  things  in  relation  thereto. 
/*). — Action  if  Covered  by  Changed  Code  Unaffected. — ^The  provision 
in  tne  former  section  that  in  actions  in  eminent  damain,  f «r  tlis  "pur- 
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pose  of  ascertaining  eompensation  and  damages,  the  right  thereto 
shall  be  deemed  to  have  accmed  at  the  date  of  the  summons,  and  the 
actual  value  at  that  date  shall  be  the  measure  of  eompensation^"  is 
practieallj  unchanged  bj  the  amended  code,  except  where  the  issue 
ifl  not  determined  "within  one  year/'  and  inasmuch  as  the  plaintiff's 
action  was  heard  and  determined  within  one  year,  it  is  practically 
immaterial  what  provision  is  applied  thereto,  and  the  judgment 
must  be  affirmed  in  either  point  of  view. 
Id. — Constitutionality  of  Code  Provisions — Stare  Decisis.— The  law 
fixing  the  issuance  of  the  summons  as  the  time  for  determining  the 
Talue  of  the  property  has  been  held  eonstitutional  by  the  supreme 
court  of  the  state  repeatedly  and  uniformly  since  the  year  1882 ;  and 
its  decisions  preclude  further  considfiration  of  objections  on  that 
ground. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.     Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hugh  B.  Bradford,  B.  P.  Driver,  and  White,  Miller  &  Mc- 
Laughlin, for  Appellant. 

Charles  W.  Slack,  for  Respondent 

BURNETT,  J.— The  action  is  in  eminent  domain.  The 
complaint  was  filed  and  summons  issued  on  October  21,  1910, 
and  the  action  was  tried  before  a  jury  September  21,  1911, 
resulting  favorably  to  plaintiff.  The  only  question  involved 
on  the  appeal  is  as  to  the  date  at  which  the  value  of  the  prop- 
erty was  to  be  determined.  Defendant  sought  to  interrogate 
witnesses  as  to  the  value  of  the  property  at  the  time  of  the 
trial,  and  requested  the  court  to  instruct  the  jury  that  they 
should  find  its  value  at  that  time  as  damages  to  be  allowed 
the  defendant,  but  the  court  adopted  the  theory  that  the  law 
fixed  the  date  of  the  issuance  of  the  summons  as  the  time 
to  which  the  inquiry  should  be  directed.  The  contention  of 
appellant  grows  out  of  the  consideration  that  section  1249 
of  the  Code  of  Civil  Procedure  was  amended  on  April  10, 1911, 
while  the  present  action  was  pending.  Prior  to  said  amend- 
ment the  section  read:  **For  the  purpose  of  ascertaining  com- 
pensation and  damages  the  right  thereto  shall  be  deemed  to 
have  accrued  at  the  date  of  the  summons,  and  the  actual  value 
at  that  date  shall  be  tbe  measure  of  compensation.''    The 
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section  as  amended  (Stats.  1911,  p.  842)  provides  that:  ''Sec- 
tion twelve  hundred  and  forty-nine  of  the  Code  of  Civil  Pro- 
cedure is  hereby  amended  to  read  as  follows :  For  the  purpose 
of  assessing  compensation  and  damages  the  right  thereof  shall 
be  deemed  to  have  accrued  at  the  date  of  the  issuance  of  sum- 
mons and  its  actual  value  at  that  date  shall  be  deemed  the 
measure  of  compensation  for  all  property  to  be  actually  taken 
.  .  .  provided,  that  in  any  case  in  which  the  issue  is  not  tried 
within  one  year  after  the  date  of  the  commencement  of  the 
action,  unless  the  delay  is  caused  by  the  defendant,  the  com- 
pensation and  damages  shall  be  deemed  to  have  accrued  at 
the  date  of  the  trial.  Nothing  in  this  section  contained  shall 
be  construed  or  held  to  affect  pending  litigation."  It  is  to  be 
observed  that,  under  the  operation  of  said  amended  statute,  the 
rule  still  applies  requiring  the  determination  of  the  value  as 
of  the  date  of  the  summons  except  where  the  action  is  not 
tried  within  one  year.  The  present  action  is  not  within  the 
exception,  since  the  trial  was  had  within  one  year  from  the 
time  of  the  filing  of  the  complaint.  It  is  therefore  clear  that 
under  the  application  of  said  section  1249,  as  it  was  either 
prior  or  subsequent  to  said  amendment,  the  position  taken  by 
the  court  below  must  be  sustained.  It  is  urged,  however,  by 
appellant,  that  since  the  legislature  repealed  the  old  section 
1249  and  substituted  the  new  section  1249,  and  therein  ex- 
cepted from  its  operation  pending  actions,  as  to  such  actions 
there  is  no  statutory  rule,  and  that,  under  a  fair  construction 
of  the  constitutional  provision  that  "private  property  shall 
not  be  taken  or  damaged  for  public  use,  without  just  compen- 
sation having  first  been  made  to  or  paid  into  court  for  the 
owner,"  it  should  be  held  that  **j%t$t  compensation  means 
value  at  the  time  when  right  to  take  and  quantity  to  be  taken 
is  determined  by  trial  on  issues  tendered,  and  not  fictional 
arbitrary  time  when  nothing  is  or  can  be  taken,  and  the  right 
to  take  lies  in  mere  assertion,  the  action  betimes  being  dismis- 
sable  according  to  the  caprice  of  plaintiff." 

It  must  be  admitted  that  counsel  for  appellant  in  arguing  for 
their  contention  have  displayed  no  little  industry  and  in- 
genuity. We  are,  however,  convinced  that  the  legislative  in- 
tent, as  manifested  in  said  amended  section  1249,  was  not  to 
disturb  the  law  of  damages  as  it  had  theretofore  existed  as 
far  as  ''pending"  actions  are  concerned.    It  may  be  conceded 
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that  such  legislative  intent  could  have  been  more  aptly  ex- 
pressed, but  it  is  believed  that  the  only  reasonable  construction 
of  the  section  is  as  contended  for  by  respondent.  In  other 
words,  the  clause  in  controversy  operates  as  a  "saving  clause." 
The  effect  of  it  is  to  preserve  in  force  the  previous  statute  as 
far  as  pending  litigation  is  concerned.  It  prevents  the  law 
from  being  retroactive.  When  the  legislature  declared  that 
''nothing  in  this  section  contained  shall  be  construed  or  held 
to  affect  pending  litigation,"  it  simply  meant  that  the  section 
was  not  designed  to  change  the  existing  order  of  things  as  to 
such  cases.  Appellant's  construction  of  the  word  ''affect/' 
as  pointed  out  by  respondent,  would  attribute  to  it  the  mean- 
ing, "to  lay  down  the  law  for"  or  "to  establish  rules  applic- 
able to."  Hence,  the  clause  is  interpreted  as  though  it  meant: 
"Nothing  in  this  section  shall  be  construed  as  laying  down 
the  law  for  or  establishing  rules  applicable  to  pending  litiga- 
tion." But  we  must  assume  that  the  word  was  used  in  its 
ordinary  signification:  "to  influence";  "to  produce  an  effect 
upon";  "to  act  upon."  But  it  is  obvious  that  in  this  sense 
of  the  term  the  section  would  "affect"  pending  litigation  if  it 
operated  to  change  the  law  of  damages  in  force  at  the  time 
said  amendment  went  into  effect  It  is  equally  clear  that 
the  new  section  would  not  affect  "pending"  litigation  if  the 
old  law  is  applied  to  such  litigation.  It  is  apparent,  in  this 
connection,  that  the  amended  section  would  affect  pending 
litigation  whether  it  simply  repealed  the  existing  law  in  rela- 
tion thereto  or  provided  another  law  for  the  control  of  such 
litigation.  An  illustration  of  the  extremity  to  which  appel- 
lant's contention  would  lead  is  furnished  by  respondent  as 
follows:  "Section  8  of  the  Code  of  Civil  Procedure  prescribes 
that  'no  action  or  proceeding  commenced  before  this  code  takes 
effect,  and  no  right  accrued,  is  affected  by  its  provisions.'  " 
Section  6  of  the  Civil  Code  is  of  the  same  import.  "Accord- 
ing to  the  owner's  contention,  if  an  action  had  been  started 
before  the  Civil  Code  took  effect  on  a  right  theretofore  given 
by  statute,  and  the  statute  had  been  superseded  by  the  provi- 
sions of  the  code  which  had  made  no  changes  in  the  law,  the 
right  of  the  plaintiff  would  have  been  destroyed,  because  the 
statute  upon  which  his  right  was  founded  had  been  repealed 
and  section  6  of  the  Civil  Code  provided  that  'no  action  or 
proceeding  commenced  before  this  code  takes  effect,  and  no 
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right  accrued  is  affected  by  its  provisions/  There  was,  there- 
fore, no  law  under  which  the  plaintiff  could  have  proceeded. 
The  fallacy  of  such  a  construction  and  course  of  reasoning 
is  apparent.  What  purpose  would  section  6  of  the  Civil  Code 
fill  if  construed  according  to  the  owner's  theory!  The  result 
of  giving  the  section  such  a  construction  would  have  been  to 
destroy  utterly  all  rights  and  proceedings  pending  at  the  time 
of  the  adoption  of  the  code,  although  it  is  plain  that  the  legis- 
lature intended  by  this  very  section  to  save  them  all." 

It  would  seem  that  the  citation  of  any  authority  is  hardly 
needed  in  support  of  respondent's  position.  We  may  refer, 
though,  to  two  cases  to  which  attention  is  directed  in  the  brief. 
In  Commonwealth  v.  Bennett,  108  Mass.  30,  [11  Am.  Rep. 
304],  the  repealing  statute  provided  that  "Nothing  contained 
in  this  act  shall  affect  any  prosecution  now  pending  or  any 
penalty  or  forfeiture  already  incurred  under  the  provisions 
of  any  law  in  force  prior  to  the  passage  of  this  act."  The 
court  held  that  the  repealing  statute  contained  a  saving  clause 
which  prevented  the  operation  of  the  repeal  and  continued 
the  repealed  law  in  force  as  to  all  cases  to  which  it  referred. 
The  same  result  is  reached,  though  by  a  somewhat  different 
train  of  reasoning,  in  the  case  of  People  v.  Sutter  Street  Ry. 
Co.,  117  Cal.  604,  [49  Pac.  736],  There  the  saving  clause  in 
the  amendatory  act  was:  "Provided  further  that  this  act  shall 
not  affect  any  franchise  or  right  of  way  granted  before  its 
passage."  In  the  opinion  it  is  declared  that  "The  effect, 
then,  of  the  provision  above  quoted  is  that  the  new  provisions 
do  not  affect  existing  franchises;  that  as  to  them  the  board 
cannot  extend  the  time  for  completion.  But  the  clause  de- 
claring the  forfeiture  has  not  been  repealed."  It  can  ob- 
viously make  no  possible  difference  here  whether  we  accept 
as  technically  sound  the  statement  of  the  court  in  said  case, 
quoting  from  Ely  v.  Holton,  15  N.  Y.  598,  that  "The  portions 
of  the  amended  section  which  are  copied  without  change  are  not 
to  be  considered  as  repealed  and  re-enacted,  but  to  have  been 
the  law  all  along."  In  that  view,  as  we  have  seen  from  a 
comparison  of  the  old  section  and  the  new,  the  law  governing 
the  present  case  was  correctly  declared  by  the  lower  court. 
But,  accepting  the  principle  of  a  repeal  and  re-enactment, 
it  is  clear  from  the  saving  clause  that  there  was  no  repeal 
as  to  pending  litigation. 
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We  need  not  consider  the  further  contention  of  re^fondent 
that  "Even  if  there  were  no  statute  applicable  at  all,  the  rule 
applied  is  the  general  rule  existing  in  the  absence  of  statute/* 

The  interesting  argument  of  appellant  to  the  point  that  a 
statute  fixing  the  date  of  the  issuance  of  the  summons  as  the 
time  for  the  determination  of  the  value  of  the  property  is 
unconstitutional,  we  may  also  pass  by,  for  the  reason  stated 
in  Los  Angeles  v.  Qager,  10  Cal.  App.  378,  [102  Pac.  17], 
that  **The  supreme  court  of  this  state  has,  since  1882,  re- 
peatedly and  uniformly  held  to  the  contrary.  {Calif omia 
Southern  B.  Co.  v.  KimbaU,  61  Cal.  90;  Tehama  v.  Bryan, 
68  Cal.  57,  [8  Pac.  673] ;  San  Jose  etc.  By.  Co.  v.  Mayne,  83 
Cal.  566,  [23  Pac.  522] ;  City  of  Sa^ita  Cruz  v.  Brunner,  132 
Cal.  234,  [64  Pac.  287] ;  Pacific  Coast  By,  Co.  v.  Porter,  74 
Cal.  261,  [15  Pac.  774] ;  Los  Angeles  v.  Pomeroy,  124  CaL 
597,  [57  Pac.  585].)" 

We  think  the  ruling  of  the  lower  court  was  clearly  correct, 
and  the  judgment  is  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  27,  1912. 


[Crlm.  No.  195.    Third  Appellate  District. — August  1,  1912.) 

In  the  Matter  of  Application  of  JOHN  W.  MITCHELL  for 
a  Writ  of  Habeas  Corpus. 

Cbiminal  Law — Failure  of  Father  to  Support  Minor  Children — 
Sentence  Under  Code — Suspension — Probation  Violated— Sen- 
tence Executed — Habeas  Corpus. — A  father  convicted,  under  sec- 
tion 270  of  the  Penal  Code,  of  the  crime  of  omitting,  without  lawful 
excuse,  to  furnish  necessary  food,  clothing,  shelter,  etc.,  for  his  minor 
children,  and  whose  sentence  imposing  imprisonment  upon  him  was 
suspended  twice,  under  section  1203  of  that  code,  during  good  be- 
havior, and  again  on  condition  that  he  should  support  his  minor  chil- 
dren, and  thereafter  was  finally  executed,  is  not  entitled  to  be 
discharged  oa  hob  eat  corpus,  either  on  the  ground  that  his  sentence 
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wu  suspended  nor  on  tbe  ground  that  section  270d  of  the  Penal  Code, 
enacted  in  1911,  is  unconstitutional  in  antboxizing  fines  imposed  ob 
the  father  to  be  paid  to  the  use  and  benefit  of  his  minor  children. 

Id. — Coos  Provision  Dbfinino  Cbims  Independent  or  Othbb  Pkoti- 
8I0N8. — Section  270  of  the  Penal  Code,  defining  the  erime  finally 
punished,  is  wholly  independent  of  the  provisions  either  of  section 
1203  or  section  270d  of  that  code;  and  if  it  be  conceded  that  there 
are  tenable  objections  to  the  latter  provisions,  the  former  section  is 
adequate  to  sustain  the  conviction  and  punishment  inflicted.  The 
mere  fact  that  the  legislature  may  have  imposed  unauthorized  power 
upon  the  court  under  the  latter  sections  can  in  no  degree  affect  the 
validity  of  the  former  section. 

L). — ^RuLB  OF  Statutory  Ck>NSTRUGTiON — Partial  Ihvauditt  or  Stat- 
VTSL — ^Where  only  part  of  a  statute  is  invalid  for  any  reason,  in 
order  to  render  the  whole  statute  void  for  the  same  reason,  all  of  the 
parts  thereof  must  be  so  interdependent  as  that  no  one  part  may  be 
eliminated  without  destroying  the  force  of  the  whole  statute;  but 
where  a  statute  is  valid  in  one  part,  and  invalid  in  another,  the 
former  part,  if  not  dependent  in  any  measure  upon  the  latter,  and 
ean,  without  the  latter,  accomplish  one  or  all  the  material  purposee 
of  the  act,  will  be  sustained,  and  that  which  is  void  must  be  elim- 
inated and  disregarded. 

Id. — Section  270  First  Enacted  and  not  Dependable  on  Other  Sec- 
tions.— Since  section  270  of  the  Penal  Code  was  first  enacted,  and 
was  in  existence  for  many  years  as  a  complete  act  or  statute  before 
sections  1203  and  270d  were  introduced  into  that  code,  section  270 
cannot  be  dependent  upon  those  sections,  and  it  lives  not  from  any- 
thing contained  in  those  sections,  but  from  its  own  intrinsic  vitality. 
If  the  other  sections  are  eliminated,  section  270  will  still  exist  and 
possess  the  same  force  that  was  breathed  into  it  at  the  time  of  its 
enactment. 

Id.— Invaliditt  or  Other  Sections  not  DECiDED.—While  holding  that 
the  supposed  invalidity  of  sections  1203,  270d  and  273h  of  the  Penal 
Code  cannot  affect  the  validity  of  section  270,  the  invalidity  of  those 
sections  is  not  decided.  It  is  held  that  they  are  framed  on  highly 
commendable  and  humane  lines,  and  that  it  would  be  a  result  much 
to  be  deprecated  if  the  courts  shall  ever  conceive  it  to  be  necessary 
to  declare  them  invalid  for  any  reason,  and  therefore  nonenforceable. 

PETITION  for  discharge  of  prisoner  upon  writ  of  habeas 
corpus. 

The  facts  are  stated  in  the  opinion  of  the  court 

Martin  L  Welsh,  for  Petitioner. 
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J.  Q.  Brown,  District  Attorney  of  Sacramento  County,  for 
Respondent. 

HART,  J.— The  petitioner,  Martin  I.  Welsh,  acting  in  be- 
half of  one  John  W.  Mitchell,  and  claiming  that  he  is  unlaw- 
fully restrained  of  his  liberty  by  the  warden  of  the  Folsom 
state  prison,  at  Repress,  this  state,  seeks  the  release  of  said 
Mitchell  through  the  writ  of  habeas  corpus. 

The  petition  disclosed  that  Mitchell,  in  the  month  of  De- 
cember, 1911,  was  arrested  upon  a  complaint,  based  upon  sec- 
tion 270  of  the  Penal  Code,  charging  him  with  the  crime  of 
omitting,  without  lawful  excuse,  to  furnish  necessary  food, 
clothing,  shelter,  etc.,  for  his  minor  children.  Said  crime 
being  an  indictable  misdemeanor  or  an  offense  of  which  the 
superior  court  has  triable  jurisdiction,  Mitchell  was,  in  due 
course,  arraigned  before  the  superior  court  of  Sacramento 
county  upon  an  information  charging  him  with  said  crime, 
and,  upon  said  arraignment,  entered  a  plea  of  guilty. 

On  the  day  of  the  arraignment  of  Mitchell  and  his  plea  of 
guilty,  as  stated,  the  court  before  which  said  proceeding  took 
place,  in  the  exercise  of  the  power  and  authority  vested  in  the 
courts  of  this  state  by  section  1203  of  the  Penal  Code,  made 
an  order  suspending  the  imposition  of  sentence  and  placing 
Mitchell  on  probation  pending  his  good  behavior,  the  order 
to  that  effect  to  remain  in  force  for  the  term  of  five  years. 

On  the  seventh  day  of  March,  1912,  said  Mitchell  was 
brought  before  department  1  of  said  superior  court  and  was 
thereupon,  after  due  proceedings,  sentenced  by  said  court  to 
imprisonment  for  a  term  of  two  years  in  the  state  prison, 
which  is  the  maximum  punishment  by  imprisonment  pre- 
scribed by  section  270  of  the  Penal  Code,  under  which  he  was 
charged  and  convicted.  After  the  imposition  of  said  sentence, 
the  court,  acting  upon  the  authority  given  it  by  said  section 
1203  of  the  Penal  Code,  again  gave  Mitchell  another  chance 
by  ordering  the  withholding  of  the  commitment  and  thus  al- 
lowing him  the  benefit  of  further  probation,  upon  certain 
terms,  of  which  an  agreement  on  his  part  to  support  his  wife 
and  children  in  a  proper  manner  was  one.  Mitchell,  upon  the 
making  of  the  last-mentioned  order,  was  released,  but,  on  the 
sixteenth  day  of  June,  1912,  said  order  withholding  the  com- 
mitment and  the  order  of  probation  therewith  made  were  set 
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aside  and  annulled,  upon  the  ground  that  Mitchell  had  violated 
the  terms  of  his  probation.  A  commitment  was  thereupon 
ordered  to  be  forthwith  issued,  and  upon  compliance  with  said 
order,  and  under  the  authority  of  the  commitment  so  issued, 
Mitchell  was  delivered  into  the  custody  of  the  warden  of  the 
state  prison  at  Represa,  where  he  is  now  confined  and  re- 
strained of  his  liberty. 

The  specific  grounds  upon  which  the  contention  is  urged 
that  the  restraint  of  Mitchell  is  illegal  are  that  the  several 
sections  under  which  the  proceedings  above  outlined  were  had 
are,  for  a  number  of  alleged  reasons,  violative  of  certain  provi- 
sions and  inhibitions  of  the  constitution.  These  reasons  may 
thus  be  briefly  stated :  That  a  person  proceeded  against  under 
said  sections  is  thus  denied  a  speedy  trial  and  'Mn  part  of  the 
right  of  trial  by  jury'*;  that  section  1203,  supra,  in  effect 
gives  the  court  power  to  imprison  for  debt;  that  said  section 
unwarrantably  "authorizes  a  judge  to  suspend  the  law,  in  that 
he  may  suspend  the  punishment";  that  section  270d,  supra, 
contravenes  section  22  of  article  lY  of  the  constitution,  in  that 
it  provides  that  a  fine  imposed  thereunder  may  be  paid  to  the 
wife  of  the  defendant  or  the  guardian  or  custodian  of  the  child 
or  children  of  such  defendant,  the  argument  being  that  the 
diversion  of  the  money  obtained  through  fines  so  imposed  con- 
stitutes a  "direct  appropriation  of  public  funds  for  private 
or  individual  purposes,''  etc. 

Section  270  of  the  Penal  Code,  upon  which  the  charge 
against  Mitchell  was  founded,  has  been,  in  some  form  or  an- 
other, on  our  statute  books  since  the  year  1872,  and  was,  like 
many  of  our  code  sections,  taken,  at  least  in  substance,  from 
the  New  York  codes.  Up  to  the  year  1909,  the  punishment 
prescribed  by  said  section  for  the  willful  omission  by  a  parent, 
without  lawful  excuse,  to  furnish  necessary  food,  clothing, 
shelter  and  medical  attendance  for  his  child,  was  as  for  an 
ordinary  or  what  is  often  termed  a  low-grade  misdemeanor. 
The  legislature  of  1909,  however,  amended  the  section  by  fix- 
ing the  maximum  penalty  at  imprisonment  either  in  the  county 
jail  or  the  state  prison,  in  the  discretion  of  the  court,  for 
the  term  of  two  years,  or  by  fine  not  exceeding  $1,000  or  by 
both.    The  section  was  not  otherwise  altered  or  amended. 

The  legislature  of  1903,  working  on  certain  humane  lines 
developed  by  the  investigations  of  criminalogists,  who  had 
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for  many  years  devoted  their  time  and  much  study  to  the  ques- 
tion of  a  sdentific  treatment  of  criminals,  passed  what  is 
known  as  the  probation  law,  by  which,  if  valid,  the  courts  are 
authorized,  when  the  circumstances  justify  it,  to  allow  persona 
arraigned  before  them  for  public  offenses  to  go  at  large  on 
probation,  on  certain  conditions,  such  persons  still,  however, 
remaining  within  the  jurisdiction  and  power  of  the  courts,  in 
preference  to  incarcerating  them  in  prison  and  thus  marking 
them  with  the  indelible  opprobrium  of  a  convict.  The  manifest 
object  of  this  humane  enactment  was  and  is  to  accomplish,  if 
possible,  the  reform  of  those  thus  led  astray  either  through 
their  own  uncontrolled  volition  or  by  vicious  associates.  The 
legislature  of  1905  amended  this  law  in  some  particulars,  but 
such  amendment  is  not  material  to  this  inquiry. 

In  1911  the  legislature  added  a  number  of  sections  to  the 
Penal  Code,  of  which  section  270d,  supra,  is  one.  Those  sec- 
tions provide  a  sort  of  scheme  by  which,  in  cases  where  a 
parent  has  willfully  refused  to  support  his  children,  all  or 
part  of  any  fine  which  may  be  imposed  and  collected  for  such 
misbehavior  may  be  paid  over  to  a  person  therein  named  for 
the  benefit  and  support  of  such  children  and,  where  the  parent 
is  given  a  punishment  of  imprisonment  in  the  county  jail,  he 
may  be  compelled  to  work  on  the  public  highways  of  the 
county,  for  which  services  the  board  of  supervisors  may  allow 
to  his  wife  or  to  some  other  person  for  the  support  of  his 
children  the  sum  of  one  dollar  and  fifty  cents  for  each  day's 
work  so  performed. 

We  do  not  understand  that  the  petitioner  questions  the 
constitutional  power  of  the  legislature  to  penalize  the  act  of 
parents  in  willfully  and  without  lawful  excuse  refusing  to 
support  and  maintain  their  minor  children.  In  other  words, 
it  is  not  our  understanding  that  it  is  claimed  that  section  270, 
viewed  alone  or  without  reference  to  any  supposed  or  real  con- 
nection it  may  have  with  sections  1203  and  270d  of  the  Penal 
Code,  is  in  any  sense  in  contravention  of  any  of  the  inhibi- 
tions of  the  constitution.  Nor  can  we  perceive  wherein  such 
legislation  can  in  any  manner  or  respect  offend  the  constitu- 
tion. Indeed,  the  provisions  of  section  270  in  reality  merely 
represent,  as  to  the  subject  to  which  it  relates,  the  crystalliza- 
tion of  the  power  of  police,  under  and  by  virtue  of  which  the 
state  is  authorized  to  make  all  manner  of  reasonable  and  whole- 
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some  rules  controlling  and  regulating  the  individual  behavior 
of  people  in  their  intercourse  with  each  other  and  toward 
society  and  government.  And  we  are  not,  nor  have  we  ever 
been  or  do  we  expect  to  be,  advised  of  any  case  in  which  the  con- 
stitutional right  of  the  legislature  to  enact  such  legislation  has 
been  successfully  challenged.  The  necessity  for  such  a  law  be- 
comes obvious  when  it  is  considered  that  there  is  a  class  of  par- 
ents immune  from  the  force  of  civil  processes,  by  which  the  duty 
of  parents  to  their  minor  children  may  in  certain  cases  be 
coerced,  and  in  the  absence  of  a  statute  authorizing  penal  pun- 
ishment for  such  default,  the  members  of  such  class  could  with 
impunity  cruelly  neglect  the  helpless  infants  for  whose  ex- 
istence they  are  responsible  and  whose  support  and  mainte- 
nance constitute  a  natural  duty,  and  by  such  conduct  make 
their  minor  children  a  charge  upon  others  or  the  public,  or 
perhaps  drive  them  into  habits  of  indolence  and  profligacy. 
In  the  last  analysis,  the  supreme  purpose  of  all  government 
is  to  promote  and  maintain  the  happiness  of  mankind,  and  the 
very  first  step  to  that  end  is  the  giving  of  such  care  and  at- 
tention to  infancy  as  that  it  may  be  developed  and  nurtured 
into  sterling  man  and  womanhood. 

But,  as  stated,  it  is  not  the  contention  that  section  270 
itself  is  out  of  harmony  with  any  of  the  provisions  of  the  con- 
stitution. The  proposition  upon  which  the  petitioner  plants 
his  claim  to  the  release  of  Mitchell  is  that  the  other  sections 
to  which  we  have  referred — sections  1203  and  270d — are  un- 
constitutional and  void,  and  that  they  have  been  so  connected 
by  the  legislature  with  section  270  that  the  irresistible  effect  of 
their  invalidity  is  to  drag  with  them  the  last-mentioned  section. 

We  are  unable  to  agree  to  the  contention  as  thus  stated. 
It  is  not  necessary,  in  the  determination  of  the  issue  sub- 
mitted here,  to  inquire  into  the  question  whether  sections  1203 
and  270d  of  the  Penal  Code  are  obnoxious  to  the  constitutional 
objections  urged  against  them  by  counsel  for  Mitchell,  for 
section  270  is  not  in  any  degree  dependent  upon  those  sections. 
Section  270  existed  and  was  enforced  as  a  complete  act  or  stat- 
ute for  many  years  before  sections  1203  and  270d  were  intro- 
duced into  the  code,  and  it  lives,  not  from  anything  contained 
in  those  sections,  but  from  and  upon  its  own  intrinsic  vitality. 
Eliminate  the  other  sections  entirely,  and  section  270  will  still 
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exist  and  possess  the  same  force  that  was  breathed  into  it  at 
the  time  of  its  enactment 

But,  assuming  that  sections  1203  and  270d  were  intended 
to  be  and  are  a  part  of  section  270,  and  that  said  sections  are 
unconstitutional  and  invalid,  still  section  270  could  and  would 
nevertheless  stand  as  an  effective  provision,  for  it  is  a  well- 
settled  rule  that  where  a  statute  is  valid  in  one  part  and  in- 
valid in  another,  the  former  part,  if  not  dependent  in  any 
measure  upon  the  latter  and  can,  without  the  latter,  accom- 
plish one  or  all  the  material  purposes  of  the  act,  will  be  sus- 
tained, and  that  which  is  void  may  be  eliminated  and  disre- 
garded without  destroying  or  impairing  the  force  or  efficacy 
of  the  statute  for  the  purpose  or  purposes  which  the  valid  part 
is  capable  of  subserving.  In  other  words,  where  only  a  part 
of  a  statute  is  invalid  for  any  reason,  in  order  to  render  the 
whole  statute  void  for  the  same  reason,  all  the  parts  thereof 
must  be  so  interdependent  as  that  no  one  part  can  be  elimi- 
nated without  destroying  the  entire  force  of  the  whole  statute. 

Section  270  is  not,  as  we  have  shown,  in  any  sense  dependent 
for  its  force  on  the  other  sections.  And,  manifestly,  the  mere 
fact  that  by  sections  1203  and  270d  the  legislature  may  have 
undertaken  to  confer  upon  the  court  some  unauthorized  power 
in  the  matter  of  the  disposition  of  cases  arising  under  section 
270  can  in  no  degree  affect  the  validity  of  the  last-mentioned 
section.  If  the  power  thus  conferred  is  beyond  the  constitu- 
tional right  of  the  legislature  to  confer  on  the  court  in  such 
cases,  then  the  simple  result  is  that  the  legislation  attempting 
to  bestow  such  power  upon  the  court  must  fall,  but  without, 
however,  carrying  with  it  a  statute  in  all  respects  valid  and 
having  no  necessary  connection,  so  far  as  the  latter 's  own  force 
is  concerned,  with  such  invalid  legislation. 

The  result  of  the  foregoing  views  is  that,  assuming  that  sec- 
tion 1203  is  void  because  violative  of  certain  mandates  of  the 
constitution,  the  effect  of  the  course  adopted  by  the  court  in 
the  case  of  Mitchell,  under  said  section,  was  simply  a  failure 
on  its  part  to  do  its  duty  under  the  law  in  not  proceeding 
with  the  execution  of  its  sentence  immediately  upon  the  im- 
position thereof,  and  the  mere  fact  that  it  did  not  thus  do  its 
duty  cannot  be  held  to  have  deprived  it  of  jurisdiction  to  com- 
pel the  execution  of  its  judgment  at  some  subsequent  time. 
The  enlargement  of  the  prisoner  under  such  circumstances 
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would  inyolve  a  void  act  because  in  excess  of  the  court's  juris- 
dictioUy  and  the  effect  thereof  would  be  rather  in  the  nature  of 
an  escape,  as  the  prisoner  could  lawfully  be  taken  at  any  time. 

As  to  the  contention  with  respect  to  section  270d  (which  was 
not  invoked  in  this  case,  no  fine  having  been  imposed),  it  is 
very  clear  that,  conceding  for  the  purposes  of  this  case  that 
said  section  is  in  conflict  with  section  22  of  article  lY  of  the 
constitution,  the  act  of  the  court,  in  pursuance  of  the  provi- 
sions of  said  section,  in  improperly  diverting  fines  imposed  by 
authority  of  section  270  from  the  public  treasury  and  causing 
them  to  be  appropriated  to  the  use  and  benefit  of  the  wife  or 
minor  children  of  the  delinquent  husband  or  father,  cannot  in 
any  manner  or  degree  invalidate  or  detract  from  the  force  of 
section  270.  As  before  shown,  even  if  the  provisions  of  section 
270d  were  incorporated  into  and  made  a  part  of  section  270, 
as  it  now  reads,  the  latter  section  could  stand  after  an  elimina- 
tion therefrom  of  the  provisions  authorizing  the  payment  of 
the  money  from  such  fines  as  might  be  imposed  thereunder  to 
the  wife  or  children  of  the  husband  or  father  upon  whom  the 
fine  is  imposed.  In  short,  as  stated,  section  270  of  the  code 
is  complete  in  itself  for  all  the  purposes  that  it  was  designed 
to  accomplish,  and  the  sections  of  the  code  at  which  the  com- 
plaint of  the  petitioner  is  particularly  aimed  cannot  by  any 
reasonable  construction  be  held  to  affect  in  the  slightest  meas- 
ure its  validity  or  in  any  degree  or  respect  impair  its  force. 

The  Texas  cases  cited  and  relied  upon  by  counsel  for 
Mitchell  present  a  different  situation  from  that  involved  here, 
and  they  are,  therefore,  not  in  point  and  have  no  application 
to  the  facts  of  this  case. 

As  to  sections  1203,  270d  and  273h  of  the  Penal  Code,  we 
can  only  say  that  they  are  framed  on  highly  commendable  and 
humane  lines,  and  it  would,  indeed,  be  a  result  much  to  be 
deprecated  if  the  courts  shall  ever  conceive  it  to  be  necessary 
to  declare  them  invalid  for  any  reason,  and,  therefore,  non- 
enforceable. 

For  the  reasons  herein  set  forth,  the  writ  will  be  discharged 
and  the  prisoner  remanded  to  the  custody  of  the  warden  of  the 
state  prison  at  Bepresa. 

Chipman,  P.  J.,  and  Burnett^  J.,  eonourred. 
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[Civ.  No.  1042.    Second  Appellate  District.— August  2,  1912.] 

* 

J.  W.  JONES,  Respondent,  v.  W.  L.  LEWIS,  Appellant. 

AssAuiiT  AND  Battery — Action  fob  Daicaoes — Sutficiency  of  Com- 
plaint.— ^A  complaint  in  an  action  to  recover  damages  for  an  assault 
and  batterj,  which  alleges  that  "defendant  violently  and  maliciously 
assaulted  the  plaintiif  with  a  hammer,  and  striking  plaintiff  upon  the 
arm  and  upon  the  face  with  said  hammer,  bruising  and  wounding 
plaintiff,  and  more  particularly  crushing  in  and  fracturing  the  plain- 
tiff's cheek-bone  under  and  to  the  left  of  the  plaintiff's  left  eye," 
■ufficiently  sets  forth  the  assault,  the  means  employed,  and  the  char- 
acter thereof,  and  contains  facta  constituting  a  cause  of  action  in 
ordinary  language,  and  no  error  intervened  in  overruling  a  general 
demurrer  thereto. 

Id. — Answer — Adicission  of  Assaui/p— Plea  of  Self-depense — Sup- 
port of  Findings  and  Judgment. — ^Where  the  answer  admitted  the 
alleged  assault  and  battery,  but  set  forth  a  plea  of  self-defense, 
which  the  court  found  against  the  defendant,  and  found  for  the 
plaintiff,  a  resultant  injury  followed  sufficient  to  justify  the  amount 
of  the  judgment  fixed  by  the  court. 

Ld. — Motion  for  New  Trial— New  Evidence — ^Lack  of  Knowledge  of 
Extent  of  Injuries — ^Discretion  not  Abused. — Where  the  defend- 
ant sought  to  introduce  new  evidence  on  a  motion  for  a  new  trial,  on 
the  alleged  ground  of  a  lack  of  knowledge  of  the  extent  of  the  plain- 
tiff's injuries,  and  his  inability  to  present  evidence  in  relation  thereto, 
the  court  did  not  abuse  its  discretion  in  denying  the  motion  on  that 
ground,  as  he  had  a  knowledge  of  the  extent  of  the  injuries  alleged, 
and  had  fuU  opportunity  to  defend  against  the  same. 

Id. — Newly  Discovered  Evidence  as  Ground  for  New  Triai/— Province 
of  Trial  Goxtrt. — The  matter  of  granting  or  refusing  a  new  trial 
upon  the  ground  of  newly  discovered  evidence  is  with  the  trial  court, 
and  it  if  for  that  court  to  say  whether  or  not  the  proffered  evidence 
la  such  as  would  affect  the  decision  of  the  court  if  introduced. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL  J.  P. 
Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  E.  Davis,  and  Paul  W.  Schenck,  for  Appellant 

Goldberg  &  Meily,  and  Harry  L.  Dearing,  for  Respondent 
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ALLEN,  P.  J. — The  action  was  one  for  damages  on  account 
of  an  assault  and  battery.  The  complaint  alleges  that  the  **  de- 
fendant violently  and  maliciously  assaulted  the  plaintiff  with 
a  hammer  and  striking  plaintiff  upon  the  arm  and  upon  the 
face  with  said  hammer,  bruising  and  wounding  plaintiff,  and 
more  particularly  crushing  in  and  fracturing  the  plaintiff's 
cheek-bone  under  and  to  the  left  of  the  plaintiff's  left  eye." 
The  answer  admitted  the  striking  as  alleged,  but  undertakes 
to  justify  the  same  upon  the  ground  of  self-defense.  The  case 
was  tried  by  the  court.  It  was  found  that  on  the  date  men- 
tioned an  altercation  arose  between  plaintiff  and  defendant, 
during  which  defendant  struck  plaintiff,  as  alleged  in  the  com- 
plaint; that  the  injuries  are  permanent  in  their  character; 
that  the  act  of  striking  plaintiff  was  not  done  in  self-defense, 
or  to  protect  defendant  in  person  or  property.  Judgment  was 
accordingly  rendered  in  plaintiff's  favor  for  $1,000,  which 
was,  by  consent,  at  the  hearing  of  the  motion  for  a  new  trial, 
reduced  to  $750. 

We  see  no  merit  in  appellant's  contention  that  the  complaint 
was  insufficient.  The  assault,  the  means  employed  and  the 
character  thereof  are  fully  set  forth.  There  is  contained  in 
the  complaint  a  statement  of  facts  constituting  a  cause  of  ac- 
tion in  ordinary  language  (Code  Civ.  Proc,  sec.  426),  and  no 
error  intervened  in  the  overruling  of  the  general  demurrer. 
Further,  the  assault  was  admitted  by  the  answer.  The  justifi- 
cation claimed  was  by  the  court  found  not  to  exist.  The  as- 
sault being  admitted  and  found  by  the  court,  a  resultant  in- 
jury followed  sufficient  to  justify  the  amount  of  the  judgment. 
The  acts  of  defendant  were  willful,  by  reason  of  which  he  is 
responsible  for  the  injury.  (Civ.  Code,  sec.  1714.)  The  rec- 
ord discloses  no  assessment  of  damages  on  account  of  malice, 
and  a  compensatory  amount  is  not  affected  by  a  failure  to  find 
malice.  The  findings  of  fact  and  conclusions  of  law  are  sepa- 
rately stated,  and  the  criticism  in  that  regard  is  unwarranted. 
We  see  no  error  in  the  action  of  the  court  refusing  a  continu- 
ance; the  record  establishes  the  propriety  of  such  order. 
While  the  court  announced  its  decision,  or,  more  properly 
speaking,  the  impressions  produced  upon  the  mind  of  the  court 
by  the  evidence,  before  an  opportunity  was  afforded  counsel  for 
argument,  nevertheless,  when  its  attention  was  called  to  the 
fact  by  defendant's  counsel,  the  court  said  that  it  had  merely 
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indicated  its  conclusions,  which  were  subject  to  change,  if  sub- 
sequent argument  should  suggest  their  impropriety,  and 
offered  to  hear  argument,  but  counsel  for  defendant  refused 
to  make  any  argument  No  prejudicial  error  resulted  from 
such  conduct. 

Appellant  contends  that  the  court  erred  in  denying  a  new 
trial  upon  the  ground  of  newly  discovered  evidence  made  to 
appear  by  affidavits  in  that  regard.  We  see  nothing  in  the 
affidavits  which  may  be  said  to  show  newly  discovered  testi- 
mony. It  is  claimed  therein  that  counsel  for  the  defense  had 
no  knowledge  of  the  extent  of  the  injuries,  and  was,  there- 
fore, unable  to  present  evidence  in  relation  thereto,  but  an 
examination  of  the  complaint  shows  that  the  defense  was  fully 
and  completely  apprised  of  the  extent  and  character  of  the 
injuries  complained  of.  The  matter  of  granting  a  new  trial 
upon  the  ground  of  newly  discovered  evidence  is  with  the  trial 
court,  and  it  is  for  that  court  to  say  whether  or  not  the 
proffered  evidence  is  such  as  would  affect  the  decision  of  the 
court  if  introduced.  The  court  in  this  instance  determined 
that  it  would  not. 

We  see  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1122.    Second  AppeUate  District.— Angrnst  2,  1912.] 

RICHARD  PAST,  Appellant,  v.  WILLIAM  YOUNG,  Justice 
of  the  Peace  of  Los  Angeles  Township,  County  of  Los 
Angeles,  etc..  Respondent. 

Justice's  (Toubiv-Jubisdiction  to  Beluevi  Defendant  from  Default 
JuDGMXNT—TiME — Tkn  Days  Aftee  Notice  OF  Entry. — ^A  justice'f 
court  has  jurisdiction,  on  motion  of  a  defendant,  to  set  aside  a  judg- 
ment taken  against  such  defendant  by  default,  owing  to  excusable 
neglect,  where  the  motion  for  such  relief  is  made  and  heard  within 
ten  dajB  after  notice  of  the  entry  of  the  judgment. 

To. — Nature  of  Default  Judgment — Judgment  After  Demurrer  Over 
BULED  AND  Fau^ure  TO  Ansyteb— Bembdy.— A  judgment  entered 
UOia.App.— IT 
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after  a  demurrer  to  the  complaint  has  been  overruled  and  failure  of 
the  defendant  to  answer  in  the  justice's  court  is  to  be  tre.'iteil  as  a 
default  judgment,  which  may  be  set  aside,  under  the  provisions  of 
section  859  of  the  C!bde  of  Civil  Procedure. 

Id. — Order  Vacating  Depaui/t  Judgment — Jurisdiction — Procedure  on 
Certiorari — ^Affirmance  and  not  Dismissal. — Where  a  writ  of  cer- 
iiorari  was  applied  for  in  the  superior  court  to  review  and  annul  an 
order  of  the  justice's  court  vacating  a  default  judgment,  where  the 
superior  court  is  satisfied  of  the  jurisdiction  of  the  justice's  court  to 
make  the  order,  the  proper  procedure  is  for  the  superior  court  to  enter 
a  judgment  afiSrming  the  order,  and  not  an  order  dismissing  the  pro- 
ceedings. 

Id. — ^BEVisvr  UPON  Appeal  from  Order— Procedure  not  Objected  to — 
Order  Treated  as  Judgment — Affirmance. — Upon  appeal  from  the 
order  dismissing  the  proceeding  in  certiorari,  where  no  objection  to 
the  procedure  is  raised,  the  order  will  be  treated  at  a  judgment,  and 
will  be  affirmed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  dismissing  proceeding  upon  a  writ  of  certi- 
orari to  the  Justice's  Court  of  Los  Angeles  Township.  George 
H.  Hutton,  Judge  ordering  writ;  W.  M.  Conley,  Judge  pre- 
siding in  Extra  Session,  No.  1,  making  order  appealed  from. 

The  facts  are  stated  in  the  opinion  of  the  court 

Otto  Schroeder,  for  Appellant. 

Newman  Jones,  for  Respondent 

JAMES,  J. — This  proceeding  in  certiorari  was  brought  for 
the  purpose  of  having  reviewed  an  order  made  in  the  justice's 
court  of  Los  Angeles  township,  whereby  a  judgment  entered 
in  an  action  brought  in  that  court  by  the  petitioner  here 
against  one  Mrs.  H.  Grant  was  vacated  and  set  aside  under  the 
provisions  of  section  859  of  the  Code  of  Civil  Procedure. 
After  return  made  to  the  writ  in  the  superior  court  and  hear- 
ing had  thereon,  the  court  ordered  the  proceedings  to  be  dis- 
missed, and  petitioner  appeals. 

In  the  justice  court  action  the  defendant,  within  the  time 
allowed  by  law,  made  appearance  by  demurring  to  the  com- 
plaint. The  demurrer  was  filed  on  August  9,  1911;  there- 
after, on  September  18, 1911,  an  order  was  made  by  the  justice 
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overruling  the  demurrer  and  allowing  defendant  three  days 
within  which  to  answer.  No  answer  was  filed  and,  on  Septem- 
ber 28,  1911,  judgment  was  entered  in  favor  of  plaintiff. 
Thereafter,  on  October  6,  1911,  defendant  filed  a  notice  of 
motion  to  have  the  judgment  vacated  on  the  ground  that  it 
had  been  taken  against  her  through  her  excusable  neglect,  and 
an  affidavit  of  merits  in  proper  form  and  of  sufficient  substance 
was  filed,  which  affidavit  also  set  forth  facts  from  which  the 
justice  might  conclude  that  the  neglect  of  defendant  in  fail- 
ing to  file  her  answer  was  excusable.  Thereafter,  on  October 
13,  1911,  the  motion  came  on  to  be  heard  and  the  justice  made 
an  order  setting  aside  the  judgment  and  allowing  the  defend- 
ant to  answer  to  the  complaint. 

It  is  contended  in  the  brief  of  counsel  for  appellant  that 
the  justice  had  no  jurisdiction  to  make  the  order  setting  aside 
the  judgment,  because  the  motion  for  that  order  was  heard 
more  than  ten  days  after  the  entry  of  judgment.  Section  8f>9 
of  the  Code  of  Civil  Procedure,  prior  to  the  year  1905,  did 
provide  that  such  a  motion  must  be  presented  within  ten  days 
after  the  entry  of  judgment.  The  legislature  of  1905,  how^ 
ever,  amended  the  section  [Stats.  1905,  p.  254],  and  it  has  since 
provided  that  such  a  motion  must  be  made  within  ten  days 
after  notice  of  the  entry  of  judgment.  The  affidavit  filed  in 
support  of  the  motion  showed  that  the  counsel  for  defendant 
in  the  justice  court  action  did  not  have  notice  that  judgment 
had  been  entered  against  his  client  until  the  third  day  of 
October,  1911.  The  motion  to  vacate  the  judgment  having 
been  heard  on  October  13,  1911,  the  order  of  the  justice  made 
on  that  day  granting  the  motion  was  made  within  the  time  pro- 
vided for  by  the  statute. 

There  is  no  merit  in  the  contention  of  appellant  that  the 
judgment  as  entered  in  the  justice's  court  was  not  a  judgment 
"by  default"  from  which  relief  is  provided  to  be  given  by  the 
provisions  of  section  859  of  the  Code  of  Civil  Procedure.  Sec- 
tion 872  of  the  same  code  provides  that  judgment  is  to  be 
rendered  as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur,  where:  **2.  If  the  demurrer  to  the  complaint  is 
overruled  and  the  defendant  fails  to  answer  at  once."  We 
have  no  doubt  at  all  that  under  the  provisions  of  the  section 
last  cited  the  judgment  entered  in  the  justice's  court  after  de- 
murrer and  upon  failure  of  defendant  to  answer  is  to  be 
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treated  as  a  default  jadgment,  and  aa  one  which  may  be  set 
aside  upon  suflSeient  facts  appearing  under  the  provisions  of 
section  859  of  the  Code  of  Civil  Procedure.  The  point  is  also 
made  that  the  justice,  as  a  condition  to  the  granting  of  the 
motion  to  set  aside  the  default  judgment,  should  have  required 
the  moving  party  to  pay  costs.  It  is  not  made  to  appear  that 
there  were  any  costs  claimed  on  the  part  of  petitioner,  or  that, 
if  any  were  claimed,  they  were  not  paid  at  the  time  the  order 
was  made  by  the  justice.  It  was  not  necessary  that  the 
amount  of  costs  be  specified  in  the  order  granting  the  motion 
to  vacate  the  default  judgment.  Furthermore,  it  is  evident 
that  the  record  presented  to  us  does  not  contain  a  complete 
statement  of  all  of  the  proceedings  had  in  the  superior  court. 
It  is  not  shown  by  this  record  what,  if  anything,  was  made  to 
appear  to  the  superior  court  regarding  the  matter  of  costs 
which  might  have  been  assessed  by  the  justice  in  favor  of  the 
petitioner  here,  who  was  the  plaintiff  in  the  justice  court  ac- 
tion. The  record,  after  setting  forth  the  contents  of  the  re- 
turn made  to  the  writ,  contains  only  the  following  order  of 
the  superior  court,  which  is  evidently  only  a  portion  of  the 
record  then  made:  ''It  is  further  ordered  that  the  amended 
return  be  filed  and  made  part  of  the  record  in  this  case,  and 
that  the  proceedings  be  and  are  hereby  dismissed.''  In  sup- 
port of  the  order  of  the  superior  court  we  must  assume,  in 
the  absence  of  a  record  showing  the  contrary  to  be  true,  that 
evidence  was  heard  which  would  furnish  facts  in  support  of 
the  order,  and  that,  therefore,  the  superior  court  was  satisfied 
from  such  evidence,  either  that  there  were  no  costs  assessable 
against  the  defendant  in  the  justice  court  action  at  the  time 
her  motion  to  vacate  the  default  judgment  was  granted,  or 
that  such  evidence  showed  that  if  there  were  such  costs  which 
were  properly  so  assessable,  they  had  been  paid  by  the  moving 
party. 

The  superior  court  made  its  determination  in  this  proceed- 
ing in  the  form  of  an  order  dismissing  the  same.  Upon  return 
being  made  to  the  writ  and  hearing  had  thereon,  judgment 
should  have  been  entered  afSrming  the  order  of  the  justice's 
court.  However,  as  counsel  have  not  presented  any  objections 
to  the  procedure  taken,  we  have  treated  the  order  in  the  light 
of  a  judgment,  and  considered  the  questions  presented  ap(m 
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their  merits  and  assumed  that  an  appeal  was  proper  to  be 
taken  from  the  order  as  made  bj  the  superior  court. 
The  order  appealed  from  is  afiSrmed. 

Allen,  P.  J.^  and  Shaw,  J.,  concurred. 


[dr.  No.  979.    First  Appellate  Distrlet.— Aufust  14,  1911] 

A,  ANDERSON  and  JOHN  LEHTO,  Respondents,  v. 
MARGARET  B.  BLEAN  and  JOHN  WEITZEL,  Ap- 
pellants. 

HXCHANICS'  LiZNS — ^FORECLOSURE — YOID  CONTRACT— REASONABLE  VALUE 

OF  Seryiges. — A  complaint  in  an  action  to  foreclose  meehanies'  liena, 
which  proceeds  upon  the  theorj  that  the  contract  between  the  owner 
and  the  contractor  is  Toid,  and  seeks  to  recover  the  reasonable  value 
of  the  services  rendered,  and  alleges  that  there  is  sufficient  monej 
in  the  hands  of  the  owner  to  pay  all  claims,  is  not  subject  to  a  fea- 
eral  demurrer  by  reason  of  the  latter  allegation. 

Id. — ^Joinder  of  Causes  of  Action  on  Several  Liens  in  One  Coic- 
PLAiNT— Proper  Sets  of  Findings. — ^Where  causes  of  action  on  sev- 
eral mechanics'  liens  are  joined  in  one  complaint,  it  is  proper  for  the 
court  to  make  a  single  set  of  findings  so  far  as  based  on  allegations 
common  to  each  cause  of  action,  and  to  make  separate  findings  upon 
each  matter  which  is  peculiar  to  any  one  cause  of  action. 

Id. — Conclusions  of  Law — ^Direction  for  Judgment — ^Review  upon  Ap- 
peal.— ^Where  the  findings  of  fact  and  conclusions  of  law  end  with  a 
direction  for  judgment,  it  is  held  that  such  direction  is  a  sufficient 
eonduslon  of  law  to  support  the  judgment,  especially  where  it  is 
clear  that  more  specific  conclusions  of  law  must  have  been  in  favor 
of  the  plaintiif.  In  such  case,  any  omission  im  the  conclusions  is 
merely  as  to  matter  of  form,  and  would  not  warrant  a  reversal  ef 
the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  Binehart,  for  Appellants. 

C.  L.  Colvin,  for  A.  Anderson,  Respondent. 

Austin  Lewis,  for  John  Lehto,  Bespondenl 
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KERRIGAN,  J. — ^This  is  an  action  to  foreclose  several 
mechanics'  liens.  The  appeal  is  from  the  judgment  alone,  and 
is  brought  to  this  court  solely  upon  the  judgment-roll. 

In  October,  1907,  defendant  John  Weitzel  entered  into  a 
contract  with  defendant  Margaret  E.  Blean,  under  the  terms 
of  which  he  was  to  construct  a  building  on  land  belonging  to 
her  situated  in  Alameda  county.  This  contract  was  in  writing 
'^and  a  portion  thereof  without  the  plans  and  specifications 
was  recorded." 

In  November,  1907,  defendant  Weitzel  entered  into  an 
agreement  with  Panttaja,  Latonen  &  Juniki,  copartners, 
whereby  said  copartners  were  to  construct  the  building  in 
accordance  with  the  contract  between  Weitzel  and  Blean. 
This  contract  was  in  writing,  but  was  not  recorded.  The 
building,  however,  was  constructed  by  said  firm  according  to 
agreement,  and  notice  of  completion  was  regularly  prepared 
and  filed.  The  members  of  this  firm  were  made  defendants 
in  this  action  but  apparently  no  judgment  was  sought  or  taken 
against  them.  There  were  two  actions  brought  to  foreclose 
liens  on  the  property  involved,  which,  pursuant  to  an  order 
of  the  trial  court,  were  consolidated. 

The  complaint  filed  by  plaintiff  Anderson  embraces  five 
separate  causes  of  action,  one  of  which  is  for  services  rendered 
by  Anderson  himself  and  the  others  are  for  services  rendered 
by  four  assignors  of  Anderson.  The  other  complaint  was  filed 
by  the  plaintiff  John  Lehto,  and  is  for  labor  performed  by  him 
as  a  carpenter  under  employment  by  said  copartners. 

Judgment  went  for  the  plaintiffs,  Anderson  recovering  the 
sum  of  $337.90  and  costs,  and  Lehto  being  awarded  the  sum 
of  $49.50  and  costs. 

The  case  is  well  briefed,  but  the  points  presented  are  highly 
technical,  and  none  of  them  in  our  opinion  warrants  the  re- 
versal of  the  judgment. 

A  general  demurrer  was  filed  by  the  defendants  Blean  and 
Weitzel  to  each  of  the  several  causes  of  action  set  forth  in  the 
complaint  filed  by  Anderson,  and  defendants  contend  that  the 
trial  court  erred  in  not  sustaining  that  demurrer. 

In  each  of  the  causes  of  action  alleged  by  said  Anderson  he 
proceeds  apparently  upon  the  theory  that  the  contract  between 
Weitzel  and  the  owner  to  construct  the  building  was  void,  and 
he  seeks  to  recover  the  reasonable  value  of  the  services  ren- 
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dered,  while  he  also  states  in  another  part  of  his  complaint  that 
there  is  sufficient  money  in  the  hands  of  the  owner  Blean  to 
pay  all  claims  against  the  building.  In  support  of  their  de- 
murrer it  is  objected  by  the  defendants  to  this  method  of 
pleading  that  said  plaintiff  is  in  a  position  to  recover  whether 
the  contract  be  void  or  valid,  but  we  see  nothing  wrong  in  this. 
For  aught  that  appears  in  the  record,  this  plaintiff  has  simply 
alleged  the  actual  facts,  i.  e.,  that  part  only  of  the  contract 
between  the  owner  and  Weitzel  was  recorded,  and  that  there 
was  a  sufficient  sum  of  money  in  the  hands  of  the  owner  to 
pay  all  claims  and  liens  against  the  property.  If  these  are 
the  facts  of  the  case  the  plaintiff  had  a  perfect  right  to  allege 
them  in  one  cause  of  action,  and  to  leave  the  validity  of  the 
contract  to  the  judgment  of  the  court.  If  the  complaint  con- 
tained two  causes  of  action  not  separately  stated,  or  if  it  was 
uncertain  in  any  respect,  it  was  amenable  to  a  special  de- 
murrer, but  such  defects  in  the  pleading  afford  no  ground  of 
general  demurrer. 

Defendants'  next  point  is  equally  without  merit.  The  court 
"embraced  its  decision  in  a  single  set  of  findings,"  and  it 
made  but  one  finding  as  to  each  matter  which  was  common  or 
applicable  to  all  the  causes  of  action  in  both  complaints,  and 
it  made  a  separate  finding  for  each  matter  peculiar  to  or 
applicable  only  to  any  one  cause  of  action.  For  example,  the 
court  made  but  one  finding  that  there  remained  in  the  hands 
of  the  owner  a  sufficient  sum  of  money  to  pay  all  claims  against 
the  building;  and  a  separate  finding  in  each  cause  of  action 
as  to  the  amount  due  each  claimant  and  lienholder. 

This  is  according  to  the  approved  practice.  Certain  it  is 
that  in  a  divorce  case,  for  example,  one  finding  that  the  plain- 
tiff and  defendant  are  husband  and  wife  would  be  sufficient 
where  the  divorce  was  granted  upon  several  grounds.  It 
would  not  be  necessary  in  that  case  to  repeat  in  the  findings 
that  plaintiff  and  defendant  were  husband  and  wife,  nor  was 
it  necessary,  we  think,  in  the  case  at  bar  to  repeat  in  the  find- 
ing matters  which  were  common  to  two  or  more  causes  of 
action.  To  have  made  a  complete  and  separate  set  of  find- 
ings for  each  cause  of  action  would  have  been  needless  repeti- 
tion, and  would  have  retarded  an  examination  of  the  record. 
(  Willamette  Steam  Mills  Lumbering  Co.  v.  Los  Angeles  CoU 
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lege  Co.,  94  Cal.  229,  [29  Pac.  629] ;  Marble  Lime  Co.  y.  Lord^ 
burg  Hotel  Co.,  96  Cal.  332,  [31  Pac.  164].) 

Defendants  also  assert  that  the  court  failed  to  state  as  a 
conclusion  of  law  that  Anderson  was  entitled  to  a  lien. 

The  findings  of  fact  and  conclusions  of  law  end  with  the 
statement  or  direction  that  a  judgment  be  entered  in  accord- 
ance therewith.  Such  statement  alone  has  several  times  been 
held  to  be  a  sufScient  conclusion  of  law.  In  Rea  y.  Haffenden, 
116  Cal.  596,  [48  Pac.  716],  the  court  held  that  a  mere  direc- 
tion of  judgment  following  the  findings  of  fact  was  a  suffi- 
cient conclusion  of  law  to  support  a  judgment  on  appeal, 
where,  as  here,  it  is  clear  that  any  more  specific  conclusions  of 
law  must  have  been  in  favor  of  the  plaintiff.  Such  being  the 
case,  the  omission  in  the  conclusions  of  law  was  merely  as  to 
a  matter  of  form,  and  therefore  would  not  warrant  a  reversal 
of  the  judgment. 

There  are  two  more  assignments  of  error  made  by  the  de- 
fendants. In  one  defendants  urge  that  the  court  should  have 
made  a  finding  of  fact  as  to  whether  or  not  the  contract  be- 
tween Blean  and  Weitzel  was  void  or  valid.  This  presents 
the  same  question  as  that  first  considered  in  this  opinion,  and 
is  disposed  of  by  what  is  there  said.  The  other  point  is  as 
to  an  inconsistency  between  two  certain  findings  of  fact,  and 
is  too  finely  drawn  and  inconsequential  to  merit  serious  con- 
sideration. 

The  judgment  is  affirmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 


[C!v.  No.  9«2.     First  Appellate  District.— -August  IB,  1912.] 

F.  X.  TRUDEL,  Respondent,  v.  A.  BUTORI  et  al.,  Appel- 

lants. 

BxnLDiNa  GoNTRACT — ^AssiaNicENT  TO  Pabtkebship — ^AcnoN  BT  As- 
signee or  Paktnebship — Question  of  Fictitious  Designation — 
SurFiciENOT  of  Complaint.— Where  a  building  contract  was  assigned 
to  a  partnership  designated  as  "F.  X.  Trndel  &  Son,'*  ia  an  action 
on  said  contract  brought  by  F.  X.  Trudel,  as  assignee  of  the  part- 
aerahip,  f er  tho  balance  due  on  the  contract,  and  for  aztra  work  dono 
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bj  tbe  partnenhSp,  tlit  complaint  ia  not  subjeet  to  a  g^eneral  do- 
mnmr  on  the  ground  that  the  firm  name  is  a  fietitioiiB  designation, 
and  that  the  complaint  does  not  show  that  the  partnership  had  com- 
plied with  the  provisions  of  section  2466  of  the  Civil  Code. 
Id. — Question  of  Fiotitious  CHAaAorza  of  Pabtnership — Name  Iicma- 
TEBiAL  IN  AonoN  BT  ASSIGNEE  OF  Pawfnership. — Though  there  is 
authoritj  to  sustain  the  position  that  the  designation  of  the  partner- 
ship name  as  "F.  X.  Trudel  ft  Son"  is  not  fictitious,  yet,  without 
passing  upon  that  question,  it  is  held  to  be  the  law  of  this  state  that, 
without  regard  to  the  fictitious  character  of  the  partnership  designa- 
tion, though  the  partnership  itself  cannot  sue  thereon  for  not  having 
complied  with  section  8466  ef  the  Civil  Code,  nevertheless  the  as- 
signee of  the  partnership  may  sue  thereon  without  regard  to  such 
compliance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    M.  T.  Dooling,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

DcYotOy  Richardson  &  Devoto,  for  Appellants 

Lloyd  Macomber,  for  Respondent. 

EERRIQAN,  J. — This  is  an  appeal  by  defendants  from  a 
judgment  against  them  and  from  an  order  denying  their  mo- 
tion for  a  new  trial  in  an  action  brought  by  plaintiff  against 
defendants  for  an  alleged  balance  due  for  work  done  and  labor 
furnished. 

In  January,  1907,  defendants  entered  into  a  contract  with 
W.  Ottmann,  in  which  contract  Ottmann  agreed  to  construct 
for  defendants  a  certain  building  in  San  Francisco.  With  the 
consent  and  approval  of  defendants  Ottmann  assigned  this 
contract  to  F.  X.  Trudel  &  Son,  who  at  that  time  were  engaged 
as  copartners  in  the  contracting  business.  At  the  request  of 
the  defendants  there  was  some  extra  work  done,  and  plaintiff, 
F.  X.  Trudel,  as  assignee  of  the  copartnership,  claims  that  on 
account  thereof,  and  on  account  of  an  unpaid  balance  on  the 
original  contract,  there  is  due  him  the  total  sum  of  $710.55. 

The  cause  was  tried  by  a  jury,  which  returned  a  verdict  in 
favor  of  plaintiff  F.  X.  Trudel  for  the  sum  of  $550,  and  judg- 
ment for  that  sum  was  accordingly  entered. 
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There  were  several  amendments  to  the  complaint,  but  the 
allegations  of  the  pleading  upon  which  the  case  was  finally 
tried  show  that  F.  X.  Trudel  and  his  son  Arthur  Trudel  were 
carrying  on  business  under  the  firm  name  of  P.  X.  Trudel  & 
Son.  It  is  asserted  by  defendants  that  this  is  a  fictitious  desig- 
nation, and  that  as  the  complaint  does  not  show  that  the  part- 
nership had  complied  with  the  provisions  of  section  2466  of 
the  Civil  Code,  they  contend  that  their  demurrer,  which  raised 
this  point,  should  have  been  sustained. 

There  are  a  number  of  authorities  which  seem  to  hold  that 
this  designation  is  not  fictitious  (Outterman  v.  Wishon,  21 
Mont.  458,  [54  Pac.  566] ;  Vaughan  v.  Eujaih,  44  Mont.  484, 
[120  Pac.  1121] ;  Pendletan  v.  Cline,  85  Cal.  142,  [24  Pac 
659] ;  Wilson  v.  Yegen  Bros,,  38  Mont  504,  [100  Pac.  613]) ; 
but  it  is  unnecessary  for  us  to  pass  upon  the  point  in  this  case, 
for  it  is  alleged  in  the  complaint  that  the  copartners  assigned 
the  cktim  against  the  defendants  to  the  plaintiff  F.  X.  Tru- 
del, in  whose  favor  judgment  was  entered;  and  it  has  been 
repeatedly  held  in  this  state  that  while  such  partnership,  not 
having  complied  with  section  2466,  Civil  Code,  may  not  main- 
tain an  action  on  a  contract  made  by  it,  nevertheless  its  as- 
signee may  do  so.  (Oray  v.  Wells,  118  Cal.  11,  [50  Pac.  23].) 
There  is,  therefore,  no  merit  in  this  point.  While  the  evidence 
of  the  assignment  is  meager,  still  we  think,  under  all  the  cir- 
cumstances of  the  case,  it  must  be  deemed  sufficient. 

In  view  of  the  stipulation  of  the  parties  in  open  court  at 
the  time  of  the  oral  argument,  it  is  unnecessary  for  us  to  pass 
upon  the  point  made  by  defendants  concerning  the  complaint 
in  intervention. 

The  judgment  and  order  are  afiSrmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  14,  1912,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  October  14, 1912. 
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[C5y.  No.  967.    Third  Appellate  District. — September  5,  1912.1 

SUISUN  LUMBER  COMPANY,  a  Corporation,  Respondent, 
V.  FAIRFIELD  SCHOOL  DISTRICT,  a  Corporation, 
Appellant 

Action  to  Enforce  Notice  to  School  Dibtkict  wok  Materials  Pitr- 
NiSHSD  TO  Contractor  for  Schoolhouse — ^Former  Judgment  in 
Action  After  Notice— Breach  of  Contract — Res  Adjudicata.— 
An  action  under  eection  1184  of  the  Code  of  Civil  Procedure  to  en- 
force a  notice  of  a  claim  for  materials  furnished  to  the  contractor 
for  the  erection  of  a  schoolhouse,  given  to  the  school  district  as 
•wner  under  that  section,  is  barred  by  a  judgment  rendered  in  a 
former  action  brought  after  the  service  of  such  notice  by  the  same 
plaintiff  against  the  school  district,  the  members  of  its  board  of  trus- 
tees, and  the  contractor,  to  recover  damages  for  the  breach  of  the 
eontract  between  the  contractor  and  the  school  district.  The  plain- 
tiff in  such  action,  in  order  to  bind  the  school  district,  should  havo 
pleaded  and  relied  upon  the  notice  given  under  that  section. 

Id. — ^Joinder  of  Other  Parties  Defendant  not  Affecting  Res  Adjudi- 
CATA  AS  to  School  District. — Although  the  members  of  the  board 
of  trustees  of  the  school  district  were  joined  as  defendants  in 
the  former  action  involving  the  same  cause  of  action  under  the  notice 
given  by  plaintiff  to  the  school  district,  the  mere  circumstance  that 
the  cause  of  action  was  adjudicated  as  to  all  of  the  defendants  can- 
not affect  its  adjudication  as  to  the  school  district  in  a  subsequent 
action  brought  by  the  same  plaintiff  upon  the  same  notice  against 
the  school  district  as  sole  defendant,  which  has  the  same  right  to 
plead  the  res  adjudicata  against  the  plaintiff  as  if  it  had  been  the 
only  defendant  in  the  former  action. 

Id. — Construction  of  Phrase — ^"Same  Parties" — Plea  of  Res  Adjudi- 
CATA. — Bj  the  use  of  the  phrase  'Hhe  same  parties,"  as  descriptive 
of  the  plea  of  res  adjudicata,  it  is  not  meant  that  all  of  the  parties 
plaintiff  and  defendant  to  the  former  action  must  be  joined  in  the 
later  action  to  render  such  plea  available  as  an  estoppel  therein. 
When  the  first  action  is  against  a  number  of  defendants,  and  its 
merits  have  been  adjudicated  as  to  all,  and  the  same  plaintiff  sues 
one  only  of  such  defendAuts  upon  the  same  cause  of  action,  the  later 
action  is  between  "the  same  parties"  as  those  of  the  former,  upon 
the  question  of  res  adjudicata  as  between  them. 

JjK — AenoN  AT  Law  for  Breach  of  Contract — Suit  in  Kquitt  to  En- 
force Contract— Test  of  Res  Adjudicata — Subject  Matter  of 
Action. — The  position  that  the  judgment  in  the  former  action  was 
rendered  in  an  action  at  law  for  the  breach  of  the  same  contract. 
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whil«  the  other  wai  in  th«  nature  of  a  auit  in  equitj  for  its  enf oree- 
ment,  has  no  sound  reason  for  its  support.  The  test  of  the  plea  of 
re$  adjudieata  is  the  subject  matter  of  the  action,  and  not  the  rem- 
edy by  which  the  party  may  seek  judicially  to  assert  the  right  of 
action. 

Ii>. — ^Whols  Bight  of  Action  Involved  in  First  Butt— Theoey  o? 
Estoppel  bt  Judgment. — ^Where  a  given  matter  becomes  the  subject 
of  litigation  and  of  adjudication  in  a  first  action  by  a  court  of  com- 
petent jurisdiction,  it  is  required  that  the  parties  to  that  litigation 
should  bring  forward  their  whole  case,  and  the  court  will  not,  except 
under  si>ecial  circumstances,  permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  matter  which  might  have 
been  brought  forward  as  a  part  of  the  same  subject  of  contest,  but 
which  was  not  brought  forward,  ouly  because  they  have,  through 
negligence,  inadvertence  or  even  accident,  omitted  part  of  their  ease. 
The  plea  of  rea  ad  judicata  applies  to  every  point  which  properly 
belongs  to  the  subject  of  the  litigation,  and  which  the  parties,  exer- 
cising reasonable  diligence,  might  have  put  forward  at  the  time. 

Id. — Ineffegtivb  Appeal  fbom  Judgment— Dismissal. — It  is  held  that 
the  appeal  from  the  judgment  is  ineffective  and  futile  whether  it  be 
considered  as  taken  under  section  941b  of  the  Code  of  Civil  Proce- 
dure after  the  lapse  of  sixty  days  from  the  entry  of  the  judgment, 
or  as  taken  under  section  939  of  the  same  code  without  any  under- 
taking on  appeal,  and  that  it  must  ba  dismissed  in  either  point  of 
view. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County,  and  from  an  order  denying  a  new  triaL  A.  J. 
Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  C.  Goodman,  for  Appellant 

T.  T.  C.  Gregory,  and  Theodore  W.  Chester,  for  Respondent 

HART,  J. — The  defendant,  through  its  board  of  trustees, 
entered  into  a  written  contract  with  one  C.  C.  F07,  on  the 
fourth  day  of  January,  1908,  for  the  construction  of  a  gram- 
mar school  building,  for  the  sum  of  $16,000  in  cash  and  the 
old  school  building  at  the  agreed  value  of  $1,000.  Under  the 
stipulations  of  the  contract  said  building  was  to  be  completed 
by  the  first  day  of  August,  1908. 

The  plaintiff,  prior  to  the  twenty-first  day  of  September, 
1908,  furnished  the  said  Foy  certain  materials  which,  accord- 
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ing  to  the  averments  of  the  complaint,  ''were  to  be  used  and 
were  nsed  in  the  construction  of  the  schoolhouse  building  de- 
scribed in  the  said  contract  and  on  the  said  date  there  was  due 
and  unpaid  from  the  said  C.  C.  Foy  to  the  plaintiff  the  sum 
of  $2,400.28  for  the  materials  furnished  as  aforesaid.'' 

On  the  said  twenty-first  day  of  September,  1908,  so  the  com- 
plaint alleges  and  the  evidence  shows,  "the  plaintiff  delivered 
to  and  served  on  the  said  Fairfield  School  District,  and  on 
each  of  said  trustees  personally,  a  certain  written  notice"  in 
accordance  with  the  following  provision  of  section  1184  of  the 
Code  of  Civil  Procedure:  "...  Any  of  the  persons  men- 
tioned in  section  eleven  hundred  and  eighty-three,  except  the 
contractor,  may  at  any  time  give  to  the  reputed  owner  a  writ- 
ten notice  that  they  have  performed  labor  or  furnished  mate- 
rials, or  both,  to  the  contractor,  or  other  person  acting  by 
authority  of  the  reputed  owner,  or  that  they  have  agreed  to 
do  so,  stating  in  general  terms  the  kind  of  labor  or  materials, 
and  the  name  of  the  person  to  or  for  whom  the  same  was  done 
or  furnished,  or  both,  and  the  amount  in  value,  as  near  as 
may  be,  of  that  already  done  or  furnished,  or  both,  and  of  the 
whole  agreed  to  be  done  or  furnished,  or  both.  .  .  .  *' 

This  action  is  prosecuted  by  plaintiff  under  the  authority 
of  the  foregoing  provision  of  the  section  of  the  code  mentioned. 

The  answer,  in  addition  to  specific  denials  of  the  averments 
of  the  complaint,  sets  up  a  number  of  special  defenses,  among 
which  19  the  following,  using  the  language  of  the  answer: 

"And  answering  further  the  complaint  of  plaintiff  and  as  a 
further  and  separate  defense,  defendant  alleges  that  on  or 
about  the  twenty-seventh  day  of  October,  1908,  the  said  plain- 
tiff commenced  an  action  in  the  above-entitled  court  against 
the  Fairfield  School  District,  in  the  county  of  Solano,  state  of 
California,  Roy  D.  Smith,  James  N.  Watson,  James  Lockie 
and  C.  C.  Foy,  defendants,  which  action  was  for  the  same 
cause  of  action  as  that  set  forth  in  the  complaint  herein ;  that 
on  the  thirtieth  day  of  March,  1909,  at  Fairfield,  in  said  action 
commenced  as  aforesaid,  and  for  the  same  cause  of  action  as 
set  forth  in  the  complaint  herein,  a  judgment  was  duly  given, 
made  and  entered,  a  copy  of  which  judgment  is  hereto  at- 
tached, marked  Exhibit  'A,'  and  made  a  part  hereof,  to  which 
judgment  reference  is  hereby  made;  that  said  judgment  has 
never  been  appealed  from  and  is  still  in  full  force  and  effect. '' 
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Smith,  Watkins  and  Lockie,  mentioned  as  defendants  in  the 
action  referred  to  in  the  foregoing  allegations  of  the  answer, 
were,  at  the  time  said  action  was  instituted  and  tried  and  judg- 
ment rendered  and  entered  therein,  members  of  and  consti- 
tuted the  board  of  trustees  of  the  defendant. 

The  other  special  defenses  pleaded  in  the  answer  are  that 
the  plaintiff,  prior  to  the  commencement  of  its  action,  at  no 
time  presented  to  the  defendant  its  alleged  claim  against  the 
district,  "or  any  claim  based  upon  the  items  set  forth  in  said 
complaint ;  that  at  no  time  has  the  said  plaintiff  ever  presented 
to  said  district  in  the  manner  and  form  required  by  law  an 
itemized  statement  of  any  amount  due  from  said  district  to 
plaintiff";  that  the  plaintiff,  prior  to  the  twenty-first  day  of 
September,  1908,  being  unable  to  complete  the  building  de- 
scribed in  the  contract,  sublet,  with  the  consent  of  the  dis- 
trict, the  contract  for  painting  said  building  and  the  contract 
for  furnishing  and  installing  blackboards  therein  to  other  par- 
ties, named  in  the  answer;  that  said  last  referred  to  parties 
completed  said  work,  and  that  Foy  assigned  to  them,  in  the 
respective  amounts  to  which  they  were  entitled  for  said  work, 
his  claim  under  said  contract  for  the  money  due  for  said  work ; 
that  said  assigned  claims,  with  other  like  assignments  for  other 
work  done  by  other  parties,  were  presented  to  and  accepted  by 
said  school  district  before  the  twenty-first  day  of  September, 
1908,  and  that  "there  was  nothing  due,  owing  or  unpaid  to 
said  C.  C.  Poy  from  the  said  Fairfield  School  District  on  the 
said  twenty-first  day  of  September,  1908 ;  that  the  payment  of 
said  assigned  claims  exhausted  the  funds  of  said  district  which 
it  had  on  hand  for  the  construction  of  said  building." 

The  court's  findings  are  adverse  to  all  the  material  claims 
made  by  the  defendant,  and,  accordingly,  judgment  was  ren- 
dered and  entered  in  favor  of  the  plaintiff. 

This  appeal  is  by  the  defendant  from  said  judgment  and 
the  order  denying  it  a  new  trial. 

We  think  that  the  plea  and  proof  of  the  judgment  in  the 
former  action,  instituted  by  the  plaintiff  upon  the  claim  upon 
which  it  declares  in  this  action,  constitute  a  complete  and  con- 
clusive bar  to  its  right  to  maintain  the  present  action.  It  will, 
therefore,  be  unnecessary  to  consider  at  length  other  points 
made  by  the  appellant,  althouerh  we  are  convinced,  from  a  cart- 
ful examination  of  the  record,  that  the  findings  of  the  court 
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that  Foy  completed  the  building,  according  to  the  terms  of  his 
contract,  before  the  twenty-first  day  of  September,  1908,  and 
that  he  was  personally  paid  money  on  the  contract  after  the 
service  of  the  notice  prescribed  by  section  1184  of  the  Code  of 
Civil  Procedure,  are  not  supported  by  the  evidence.  The 
undisputed  testimony  of  Foy  discloses  that  he  did  not  so  com- 
plete the  building  and  that  he  himself  never  did  complete  it. 
The  evidence  without  conflict  further  shows  that  Foy,  having 
discovered  before  the  twenty-first  day  of  September,  1908, 
that  he  would  be  unable  to  carry  out  the  terms  of  the  contract, 
according  to  the  plans  and  specifications  by  which  the  building 
was  to  be  erected  and  completed,  so  announced  to  the  board 
of  trustees  of  the  defendant.  Without  passing  upon  the  com- 
petency of  the  evidence  by  which  arrangements  were  entered 
into  with  others  to  do  certain  work  called  for  by  Foy's  con- 
tract, we  feel  warranted  in  saying  that  none  can  read  the 
record  without  being  forced  to  this  conclusion:  That  Foy 
practically  abandoned  the  contract  prior  to  the  twenty-first 
day  of  September,  1908,  and  that  the  board  of  trustees  of  the 
defendant  thereupon,  with  the  voluntary  acquiescence  of  Foy, 
entered  into  contracts  with  others  for  the  completion  of  the 
portions  of  the  contract  left  uncompleted  by  Foy ;  that,  at  the 
meeting  of  the  board  of  trustees  at  which  the  claims  were 
allowed  for  the  work  so  performed — ^that  is,  for  the  work  by 
the  "subcontractors" — ^Foy  and  said  subcontractors  were  pres- 
ent by  the  request  of  the  board  in  order  that  Foy  might  imme- 
diately by  his  own  act  approve  the  allowance  of  the  claims  to 
said  subcontractors.  In  other  words,  since  the  contract  for 
erecting  the  building  was  with  Foy,  and  in  his  name,  the  board 
conceived  it  to  be  legally  necessary  to  allow  the  claims  in  Foy's 
name,  although  he  was  not  entitled  to  them,  and  therefore,  as 
a  matter  of  protection  to  itself  or  against  the  probability  of 
being  required  to  pay  said  claims  the  second  time,  insisted 
upon  the  presence  of  all  the  parties  so  that  Foy,  upon  the 
allowance  of  the  claims,  might  immediately  assign  the  same  to 
t^e  subcontractors,  who  were  the  real  owners  thereof.  This 
iw  precisely  what  was  done  at  said  meeting,  Foy  at  no  time 
layins:  any  claim  to  the  claims  so  allowed  by  the  board  and 
by  him  assigned  to  the  "subcontractors.'*  Objection  was 
made  to  the  testimony  from  which  the  foregoing  facts  are  rea- 
sonably deducible  upon  the  grouud  that  it  was  incompetent. 
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and  the  court  reserved  its  rulings  on  many  of  the  qaestions  so 
objected  to  until  the  argumcDt  of  the  case  upon  the  merits.  It 
is  probable  that  the  court  finally  concluded  that  the  testimony 
thus  allowed  was  not  competent  and,  therefore,  did  not  con- 
sider it  in  making  its  findings.  But,  assuming  such  to  be  the 
^ase,  the  question  whether  the  court  thus  committed  prejudi- 
cial error  need  not,  as  stated,  be  inquired  into,  in  view  of  the 
conclusion  at  which  we  have  arrived  as  to  the  effect  of  the 
pleaded  judgment  in  the  former  action  upon  the  right  of  the 
plaintiff  to  maintain  the  present  action. 

The  judgment-roll  in  the  former  action  was  introduced  and 
received  in  evidence.  It  is  expressly  admitted  by  counsel  for 
the  respondent  that  said  action  was  instituted  on  the  twenty- 
weventh  day  of  October,  1908 — subsequent  to  the  date  of  the 
service  of  the  notice  on  the  defendant  under  section  1184  of 
the  Code  of  Civil  Procedure.  Although  the  defendant  here 
and  the  members  of  its  board  of  trustees  were,  with  the  con- 
tractor, made  defendants  in  the  former  action,  and  although 
the  first  of  the  two  distinct  causes  of  action  set  up  in  the  com- 
plaint in  said  action  was  for  damages  for  a  breach  of  the  eon- 
tract  between  the  defendant  here  and  Poy,  it  is  clear  from 
the  averments  of  the  complaint  in  said  action  that  the  subject 
matter  thereof  is  precisely  the  same  as  the  subject  matter  of 
the  present  action.  The  complaint  in  the  former  action,  as 
does  the  complaint  here,  sets  out  the  contract  between  Poy  and 
the  defendant,  and  alleges  that  the  plaintiff  furnished  certain 
materials  to  Poy  to  be  used  in  the  construction  of  the  school 
building  under  said  contract  between  Poy  and  the  defendant, 
and  further  alleges,  after  disclosing  that  certain  payments 
had  been  made  by  Poy  on  the  original  amount  due  plaintiff 
for  the  materials  so  furnished  to  Poy,  that  the  plaintiff  has 
been  damaged  in  the  sum  of  $2,400.28,  precisely  the  sum  which 
it  is  alleged  in  the  complaint  in  the  present  action  is  due  from 
Poy  to  the  plaintiff.  But  it  is  in  effect  admitted  by  counsel 
for  the  plaintiff  that  both  actions  were  founded  on  or  origin- 
ated out  of  the  same  transaction.  The  point  made  by  the 
plaintiff  is  that  the  judgment  in  the  former  action,  for  reasons 
which  will  hereafter  be  noted,  cannot  be  made  to  operate  as  an 
estoppel  here. 

In  the  present  action  the  court  made  the  following  finding 
relative  to  the  judgment  in  the  former  action:  ''On  or  about 
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the  twenty-seventh  day  of  October,  1908,  plaintiff  commenced 
an  action  in  the  above-entitled  court  against  the  Fairfield 
School  District  in  the  county  of  Solano,  state  of  California, 
Roy  D.  Smith,  James  N.  Watson,  James  Lockie  and  C.  C.  Foy, 
defendants.  Said  action  was  not  for  the  same  cause  of  action 
as  that  set  forth  in  the  complaint  herein,  but  the  cause  of  ac- 
tion set  forth  was  an  entirely  separate  and  distinct  cause  of 
action.  The  cause  of  action  set  forth  in  the  present  action  was 
not  under  a  claim  arising  out  of  the  transaction  set  forth  in 
the  former  complaint.  The  present  action  does  not  affect  all 
the  parties  to  the  former  action,  or  any  of  them,  except  the 
Fairfield  School  District.*'  It  is  further  found  that  the  judg- 
ment in  the  former  action  has  never  been  appealed  from,  and 
is  still  in  force  and  effect,  and  that  ''said  judgment  is  not  a 
bar  to  the  present  action." 

The  foregoing  findings  are  to  a  great  extent  mere  conclu- 
sions of  law,  and  are  in  line  with  the  theory  upon  which  the 
respondent  argues  against  the  contention  of  the  appellant  that 
the  effect  of  said  judgment  is  to  estop  the  maintenance  of  the 
present  action,  the  position  of  the  respondent  being  that  the 
cause  of  acfAon  of  the  former  action  is  not  the  same  as  the 
cause  of  action  here,  for  two  reasons,  viz. :  1.  That  the  parties 
to  the  former  are  different  from  or  not  the  same  parties  as 
those  to  the  present  action ;  2.  That  the  former  action  was  an 
action  at  law  for  damages  for  breach  of  the  contract  between 
Foy  and  the  defendant,  and  for  the  neglect  of  the  defendant 
in  not  exacting  the  statutory  bond  from  the  contractor,  and 
that  the  present  action  is  a  suit  in  equity  the  purpose  of  which 
is,  in  effect,  to  enforce  a  lien. 

Both  positions  are  obviously  untenable. 

There  could  be,  it  seems  to  us,  no  proposition  less  debatable 
than  that  where  an  action  is  commenced  against  a  party  and 
a  judgment  entered  for  or  against  him,  such  judgment,  after 
becoming  final,  will  always  operate  as  an  estoppel  or  bar 
against  the  maintenance  of  another  action  thereafter  brought 
against  such  party  alone  for  the  same  cause,  notwithstanding 
that  other  parties  might  have  been  joined  with  him  in  such 
action,  and  the  subject  matter  of  the  action  is  adjudicated  as 
to  all  the  parties  thereto.  In  other  words,  it  cannot  possibly 
be  true  that  where,  as  here,  a  cause  of  action  has  been  adjudi- 
cated as  to  all  the  defendants  to  an  action,  the  judgment 
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therein  cannot  be  successfully  set  up  in  bar  of  an  action  there- 
after commenced  for  precisely  the  same  cause  of  action  against 
one  of  such  defendants.  By  the  phrase^  "the  same  parties/' 
we  do  not  understand  it  is  meant  that  all  the  parties  plaintiff 
and  parties  defendant  to  the  former  action  must  be  joined  in 
the  later  action  to  render  available  the  plea  of  the  judgment 
in  the  first  action  as  an  estoppel  in  the  subsequent  action. 
Where  the  action  is  against  a  number  of  defendants  and  the 
merits  have  been  litigated  and  adjudicated  as  to  all,  and  the 
same  plaintiff  thereafter  proceeds  in  a  subsequent  action 
against  one  of  said  defendants  for  identically  the  same  cause 
of  action,  then  the  later  action  is  between  the  "same  parties" 
as  those  to  the  former  in  the  sense  that  the  plea  of  res  adjudi- 
cata  may,  with  perfect  legal  propriety,  be  set  up,  for,  as  be- 
tween the  plaintiff  and  the  party  defendant  to  the  later  action 
the  merits  as  to  the  same  cause  of  action  have  been  as  defini- 
tively adjudicated  as  if  such  defendant  were  the  only  party 
defendant  to  the  first  action. 

The  position  that  the  judgment  in  the  former  action  cannot 
be  pleaded  in  this  because  the  one  was  an  action  at  law  and 
the  other  a  suit  in  equity  is  without  any  sound  reason  for  its 
support.  To  sustain  that  position  would  be  to  declare  that 
it  is  not  the  svJ)jeci  matter  of  the  action,  but  the  remedy  by 
which  a  party  may  seek,  judicially,  to  assert  a  right  that  is 
the  test  determinative  of  the  applicability  of  the  plea  of  re$ 
adjudicaia;  but,  obviously,  the  remedy  is  not,  nor  could  it  be, 
made  the  criterion  without  upsetting  the  very  object  of  pleas 
in  estoppel  by  judgment.  If,  for  example,  a  county  should 
proceed  by  the  extraordinary  legal  remedy  of  mandamus  to 
compel  a  county  official  to  turn  over  to  the  public  treasury 
certain  moneys  which,  it  was  charged,  he  had  collected  in  his 
official  capacity  and  should  lose  out  on  the  merits,  could  not 
such  county  official,  in  an  ordinary  action  at  law  thereafter 
brought  by  the  county  to  recover  the  same  money,  interpose 
with  success  the  plea  of  estoppel  based  upon  the  judgment  in 
mandate  t    The  question  answers  itself. 

These  views  are  not  inconsistent  with  anything  that  is  said 
in  Lillis  v.  Emigrant  Ditch,  95  Cal.  553,  558,  [30  Pac.  1108] , 
Parjiell  v.  Hahn,  61  Cal.  131,  132,  HaU  v.  Susskind,  109  CaL 
203,  205,  [41  Pac.  1012] ,  Newhall  v.  Hatch,  134  Cal.  269,  272, 
[51  L.  B.  A.  673,  66  Pac.  266] ;  McCormick  v.  Gross,  135  CaL 
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302,  304,  [67  Pac.  766],  or  Laguna  Drainage  Dist.  v.  Martin 
Co.,  5  Cal.  App.  166, 169,  [89  Pac.  993],  cited  by  the  respond- 
ent. To  the  contrary,  the  cases  mentioned  very  clearly  an- 
nounce the  rule  as  we  understand  it  and  think  that  it  ought 
to  be  construed  and  applied  here.  Conceding  that  the  present 
action  is  one  in  equity,  and  we  find  a  striking  counterpart  of 
the  proposition  which  is  presented  here  in  the  case  of  Pamell 
V.  Hahn,  61  Cal.  131.  There,  in  the  first  action,  Hahn  pro- 
ceeded against  Pamell  and  several  others  in  a  suit  to  quiet 
title  to  a  certain  piece  of  land  belonging  to  him  and,  to  that 
end,  to  have  it  determined  that  said  parties  did  not  have  an 
equitable  estate  or  interest  therein  by  reason  of  the  terms  of 
a  certain  contract  for  the  sale  of  said  land.  Pamell  alone  an- 
swered the  complaint  and,  as  a  defendant,  asked,  as  affirmative 
relief,  specific  performance  of  said  contract  of  sale.  The 
court's  decision  in  that  case  on  all  the  issues  was  in  favor  of 
Hahn.  Thereafter  Parnell  brought  an  action  for  damages  for 
the  nonperformance  of  the  same  contract  upon  which  he 
founded  his  defense  and  asked  affirmative  relief  in  the  former 
action.  The  judgment  in  the  former  action  was  pleaded  in  the 
subsequent  action  as  an  estoppel  by  Hahn.  The  court  said: 
"The  facts  which  constitute  the  causes  of  action  in  both  are 
therefore  the  same;  and  the  parties  to  the  former  action  were 
the  same  as  in  the  present  action,  for  although  the  complaint 
was  filed  against  Pamell,  Hill  and  Corcoran,  yet  Corcoran  had 
no  interest  whatever  in  the  contract  between  Hahn  and  Par- 
nell. Hill  acted  only  as  the  agent  of  Pamell,  and  the  latter 
was  the  only  one  who  answered  the  complaint  and  claimed  to 
be  the  sole  equitable  owner  of  the  land  under  the  contract  of 
sale.  The  matter  in  issue  in  the  former  action  involved  the 
validity  and  legal  effect  of  the  contract  of  sale,  and  the  issue 
in  this  action  involves  the  same  question." 

Now,  the  effect  of  the  service  of  the  notice  mentioned  in  sec- 
tion 1184  of  the  Code  of  Civil  Procedure  upon  the  defendant 
by  the  plaintiff  was  to  subrogate  the  latter  to  the  right  Foy 
had  to  any  money  held  by  the  defendant  as  part  of  the  con- 
tract price  for  the  erection  of  the  building.  The  notice,  in 
other  words,  operated  as  an  equitable  garnishment,  or  as  an 
assignment  pro  tanto  of  the  money  due  from  the  defendant  to 
the  plaintiff.  {Bates  v.  Santa  Barbara  Co.,  90  Cal.  543,  547.) 
The  service  of  said  notice  was  the  only  means  by  which  the 
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defendant  could  be  bound  to  pay  the  plaintiff  on  its  claim  any 
money  due  the  contractor  from  the  defendant.  It  is,  of 
course,  correct  to  say  that  no  cause  of  action  could  have  ac- 
crued against  the  defendant  in  favor  of  the  plaintiff  on  ao- 
count  of  the  materials  furnished  by  the  latter  to  the  contractor 
until  such  notice  had  been  served  on  the  defendant,  and  that, 
consequently,  in  the  absence  of  the  service  of  such  notice,  no 
valid  or  binding  judgment  in  favor  of  the  plaintiff  as  against 
the  defendant  could  have  been  rendered.  Whether,  had  no 
notice  been  served  on  the  defendant  prior  to  the  commence- 
ment of  the  former  action,  the  judgment  in  favor  of  the  de- 
fendant could  be  successfully  pleaded  in  bar  of  the  present 
action,  we  need  not  stop  to  inquire.  Nor  need  we  examine  the 
question  whether,  in  order  to  bind  the  defendant  by  a  judg- 
ment in  the  former  action,  said  action  not  being  directly  based 
upon  the  garnishment  of  which  the  service  of  the  notice  was 
the  effect,  it  was  necessary  to  serve  such  notice.  It  is  suffi- 
cient to  know  that,  if  the  notice  was  necessary  to  support  a 
judgment  in  said  action  against  the  defendant,  such  notice 
having  been  in  fact  served  prior  to  the  commencement  of  said 
action,  and,  although  not  pleaded  in  the  complaint  therein,  it 
was  the  duty  of  the  plaintiff,  in  order  to  have  bound  the  de- 
fendant by  any  judgment  it  might  have  obtained  against  the 
former,  to  have  pleaded  and  relied  upon  the  notice  in  said  ac- 
tion, having  made  the  defendant  one  of  the  parties  defendant 
thereto,  and  thus  have  fully  put  in  issue  and  litigated  in  one 
and  the  same  action  all  the  matters  which  might  have  been 
necessary  to  a  definitive  determination  of  the  whole  case — ^that 
is,  of  all  matters  which  might  have  materially  affected  any  or 
all  the  parties  to  the  action  as  to  the  subject  matter  thereof. 
On  the  other  hand,  if  the  notice  was  not  necessary  in  order  to 
bind  the  defendant  in  that  action,  then  all  the  matters  mate- 
rially affecting  the  defendant  as  to  the  subject  matter  of  that 
action  were  litigated  and  adjudicated.  In  this  connection,  it 
may  be  parenthetically  observed  that  the  second  cause  of  ac- 
tion set  out  in  the  complaint  in  the  former  action  was  based 
upon  the  alleged  failure  of  the  defendant  and  its  board  of 
trustees  to  exact  from  the  contractor  the  bond  required  by  the 
statute  to  indemnify  those  furnishing  labor  and  materials  for 
a  building,  in  case  the  contractor  failed  to  pay  for  the  same. 
It  is  plainly  evident  that  the  plaintiff  in  that  action  thus 
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Bonglit,  m  preference  to  pleading  and  relying  upon  the  no- 
tice prescribed  by  section  1184  of  the  Code  of  Civil  Procedure, 
which  it  had  previously  served  on  the  defendant^  to  enforce 
pro  tanto,  against  the  defendant,  if  thus  it  could  be  done,  any 
judgment  that  it  might  obtain  against  the  contractor  and  the 
defendant  in  said  former  action  for  the  former's  alleged 
breach  of  the  contract.  In  other  words,  it  is  manifest  that  the 
object  of  the  second  cause  of  action  set  out  in  the  complaint 
in  the  former  action  was,  in  effect,  to  subserve  the  purpose,  if 
thus  it  could  be  accomplished,  that  the  notice  prescribed  by 
section  1184  is  designed  to  effectuate  for  a  party  furnishing 
materials  for  or  performing  labor  on  a  building  to  be  erected 
under  a  contract  between  the  owner  of  the  land  and  the  con- 
tractor. But,  however  that  may  be,  it  is  very  clear,  as  before 
declared,  that,  although  the  recovery  sought  in  and  by  the 
former  action  was  one  at  law  and  the  action  ex  delicio  in  char- 
acter, said  action  nevertheless  originated  out  of,  and  was 
founded  upon,  precisely  the  same  transaction  as  that  upon 
which  the  present  action  is  predicated.  It,  in  other  words,  in- 
volved the  litigation  and  determination  of  identically  the  same 
question  as  that  involved  here,  and,  although  the  plaintiff 
failed  in  said  former  action  to  plead  and  rely  upon  the  notice 
which  it  had  served  upon  the  defendant,  in  compliance  with 
section  1184  of  the  Code  of  Civil  Procedure,  we  cannot  bring 
ourselves  to  the  belief  that  it  was  not  its  duty  to  have  done  so, 
if  necessary  to  bind  the  defendant  by  any  judgment  which 
might  have  been  obtained  against  it  and  the  contractor  in  said 
action,  to  the  extent  of  its  indebtedness  to  the  contractor.  We 
are,  therefore,  unable  to  dissuade  ourselves  from  the  conviction 
that  the  judgment  in  the  former  action  is  conclusive  as  to  the 
ultimate  question  involved  here  as  between  each  and  all  the 
parties  to  said  former  action. 

The  rule  as  here  applied  is  in  perfect  harmony  with  the 
theory  upon  which  estoppels  by  judgment  proceed.  In  Wolver- 
ion  V.  Baker,  98  Cal.  632,  [33  Pac.  732],  the  rule  is  given  as 
follows:  ''Where  a  given  matter  becomes  the  subject  of  litiga- 
tion in  and  of  adjudication  by  a  court  of  competent  jurisdic- 
tion, the  court  requires  the  parties  to  that  litigation  to  bring 
forward  their  whole  case,  and  will  not,  except  under  special 
circumstances,  permit  the  same  parties  to  open  the  same  sub- 
iect  of  litigaiion  in  respect  of  tnatter  which  might  have  been 
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brought  forward  as  a  part  of  the  subject  in  contest,  hut  which 
was  not  brought  forward  only  because  they  have  through  negli- 
gence, inadvertence,  or  even  accident,  omitted  part  of  their 
case.  [Italics  ours.]  The  plea  of  res  adjvdicata  applies,  ex- 
cept in  special  cases,  not  only  to  points  upon  whieh  the  coart 
was  actually  required  by  the  parties  to  form  an  opinion  and 
pronounce  a  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation  and  which  the  parties,  exer- 
cising reasonable  diligence,  might  have  put  forward  at  the 
time."  (See,  also,  Flynn  v.  Hite,  107  Cal.  455,  [40  Pac.  749] ; 
Crew  V.  Pratt,  119  Cal.  149,  [51  Pac.  38] ;  Silverton  v.  Mercan- 
tile Trust  Co.,  18  Cal.  App.  180,  [122  Pac.  976].) 

In  Quirk  v.  Rooney,  130  Cal.  505,  510,  [62  Pac.  825],  the 
court  says:  "We  do  not  think  it  the  policy  of  the  law  to  allow 
as  many  diflferent  suits  between  the  same  parties  in  regard  to 
the  same  subject  matter  as  there  might  be  different  modes  of 
establishing  title  to  property." 

The  foregoing  authorities  seem  to  us  to  be  decisive  of  the 
case  here  upon  the  question  of  estoppel. 

The  judgment  and  order  are,  therefore,  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  5,  1912,  and  the  follow- 
ing opinion  then  rendered  thereon: 

HART,  J. — In  the  petition  for  rehearing  of  this  cause  be- 
fore this  court,  counsel  for  the  respondent,  while  conceding 
that  there  is  an  appeal  from  the  order  denying  the  defend- 
ant's motion  for  a  new  trial,  insist,  as  they  originally  insisted, 
that  there  is  no  appeal  from  the  judgment.  The  judgment 
was  entered  on  October  4,  1911.  The  notice  of  motion  for  a 
new  trial  was  served  and  filed  on  the  fourteenth  day  of  Octo- 
ber, 1911,  from  which  circumstance  it  is  assumed  that  the 
defendant  must  have  had  actual  notice  of  the  rendition  and 
entry  of  judgment  at  that  time.  We  think  this  assumption 
is  correct,  and  that  the  defendant  must  necessarily  have  had 
such  notice  of  the  fact  of  the  entry  of  judgment,  otherwise 
the  intention  to  move  for  a  new  trial  would  not  have  been 
noticed.    The  appeal  from  the  judgment  was  taken  on  Feb- 
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raary  1,  1912,  a  little  over  four  months  after  the  date  of  the 
entry  of  the  judgment.  Under  section  941b  of  the  Code  of 
Civil  Procedure  the  appeal  from  the  judgment  is  required  to 
be  taken  within  sixty  days  from  the  notice  of  the  entry  of 
judgment.  It  has  been  held  that,  under  said  section,  neither 
a  notice  of  the  appeal  from  the  judgment  to  the  adverse  party 
nor  an  undertaking  on  appeal  is  required.  {Estate  of  Mc- 
Phee,  154  Cal.  385,  392 ;  Mitchell  v.  California  etc.  8,  8.  Co., 
154  Cal.  731,  733.)  But  it  is  very  clear  that,  if  the  defendant 
sought  to  take  its  appeal  from  the  judgment  under  that  sec- 
tion, it  failed  in  its  attempt  to  do  so,  since  it  is  a  requirement 
of  said  section  that  such  appeal  must  be  taken  within  sixty 
days  after  notice  of  the  entry  of  judgment. 

By  section  939  of  the  Code  of  Civil  Procedure — one  of  the 
sections  prescribing  the  former  exclusive  method  of  taking  an 
appeal  from  a  judgment  and  which  method  of  so  appealing 
may  still  be  resorted  to— it  is  provided  that  an  appeal  from 
the  judgment  may  be  taken  within  six  months  after  the  entry 
of  judgment.  Section  940  of  the  same  code  provides,  however, 
that  an  appeal  so  taken  ''is  ineffectual  for  any  purpose,  unless 
within  five  days  after  service  of  the  notice  of  appeal,  an  under- 
taking  be  filed/'  etc.,  ''to  the  effect  that  the  appellant  will 
pay  all  damages  and  costs  which  may  be  awarded  against  him 
on  the  appeal,  or  on  a  dismissal  thereof,"  etc.     (Id.,  sec.  941.) 

The  appellant  having  failed  to  file  an  undertaking  as  pre- 
scribed by  those  sections,  it  is  claimed  that,  if  its  appeal  from 
the  judgment  was  attempted  under  the  old  method,  it  has  also 
failed  in  such  attempt. 

We  are  not  prepared  to  say  that,  so  far  as  an  undertaking  is 
concerned,  the  provisions  of  sections  940  and  941,  requiring 
and  pointing  out  the  requisites  of  such  obligation  on  the  part 
of  the  appealing  party,  should  not  be  observed  in  order  to  ren- 
der an  appeal  from  the  judgment  available  to  such  party.  We 
shall,  therefore,  treat  the  attempted  appeal  from  the  judgment 
here  as  futile  and  consequently  not  reviewable. 

But  the  question  whether  the  findings  are  supported  by  the 
evidence  may  be  reviewed  on  the  appeal  from  the  order,  and 
a  review  of  that  question  is  all  that  is  involved  in  the  decision 
of  this  court  on  this  appeal.  In  the  former  opinion  we  held 
that  the  evidence  does  not  support  the  finding  that  the  cause 
of  aetion  declared  upon  in  the  first  action  by  the  plaintiff 
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against  the  defendant  here  was  not  the  same  as  the  eanse  of 
action  relied  upon  in  the  present  action,  but  that,  to  the  con- 
trary, the  evidence  disclosed  that  the  cause  of  action  stated 
in  both  the  complaints  was  the  same,  although  the  remedies 
through  which  said  cause  of  action  was  sought  to  be  asserted 
were  different.  It  is  thus  plainly  apparent  that,  as  stated, 
the  sole  question  discussed  and  decided  by  the  former  opinion 
was  whether  certain  findings,  vital  to  the  judgment,  were  sus- 
tained by  the  proofs,  and,  as  declared,  such  question  is  obvi- 
ously one  that  is  reviewable  on  an  appeal  from  the  order. 

Upon  the  main  question,  this  court  has  been  unable  to  take 
any  other  view  than  that  the  facts  as  disclosed  by  the  evidence 
present  clear  grounds  for  the  application  of  the  rule  of  res 
adjudicata. 

In  accordance  with  the  views  herein  set  forth,  the  judgment 
heretofore  entered  herein  will  be,  and  the  same  is  hereby, 
amended  so  that  it  will  read:  **The  appeal  from  the  judgment 
is  dismissed  and  the  order  denying  defendant's  motion  for  a 
new  trial  is  reversed.'* 

The  petition  for  rehearing  is  denied. 

Burnett^  J.,  and  Chipman,  P.  J.,  concurred 


[Ot.  No.   1021.    Third   Appellate  District— September  5,   1912.] 

Mrs.  J.  H.  MOORE,  Petitioner,  v.  L.  P.  WILLIAMS,  as 
County  Auditor  in  and  for  the  County  of  Sacramento, 
etc..  Respondent. 

"JuTSNiLi  Court  Law"  or  1911 — Oonstitutionalitt— Title  and  Sub- 
ject Mattes. — The  "juvenile  court  law''  of  1911,  entitled  "An  aet 
concerning  dependent  and  delinquent  minor  children,  providing  for 
their  care,  custody  and  maintenance  until  twenty-one  years  of  age," 
it  not  unconstitutional  because  section  1  of  that  act  provides  that 
the  act  "shaU  apply  only  to  persons  under  the  age  of  twenty-one 
years,"  notwithstanding  the  reference  in  the  title  to  "dependent  and 
delinquent  minor  children." 

lb. — Distinctions  Between  Act  or  1909  and  Act  or  1911 — ^Aim  ako 
FUBPOSI  or  Each  Act.— The  prior  aet  of  1909  is  digtinguished  froa 
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the  act  of  1911,  in  that  such  former  act  was  limited  to  ehildren 
"under  the  age  of  eighteen  years/'  while  the  later  act,  besides  in- 
creasing the  age  limit,  provides  for  additional  probation  officers,  and 
adjusts  the  salaries  of  such  officers  hy  counties.  The  aim  and  pur- 
pose of  each  act  are  substantially  the  same,  to  provide  for  the  care 
and  custody  of  dependent  and  delinquent  ehildren  who  have  shown 
or  are  likely  to  develop  criminal  tendencies,  in  order  to  have  them 
trained  to  good  habits  and  correct  principles,  except  that  the  elass 
of  persons  on  whom  the  act  of  1911  is  to  operate  is  enlarged. 

Id. — PowxB  OP  Lbgislatubx  Over  Ssx  and  Aob  as  Bespeots  ''Depend- 
xnct"  and  "Belinqubnct." — The  legislature  has  power  to  make  the 
provisions  of  the  "juvenile  court  act"  equally  applicable  to  males 
and  females  "under  the  age  of  twenty-one  years,"  and  the  sex  or 
age  of  the  person  is  a  negligible  quantity,  under  the  act  of  1911,  in 
declaring  what  shall  constitute  "dependency"  and  "delinquency.** 

Id. — Constitutionality  op  Act  in  Belation  to  Title — ^Principle  In- 
tolved. — In  considering  the  question  of  the  constitutionality  of  the 
act  of  1911,  in  relation  to  its  title,  the  principles  apply  that  before 
the  courts  will  declare  an  act  unconstitutional  it  must  be  made 
dearly  apparent  that  it  is  violative  of  a  constitutional  provision,  and 
inconsistent  with  it,  and  that  if  there  is  a  reasonable  doubt  as  to  the 
validity  of  the  act,  its  constitutionality  must  be  upheld;  and  that 
the  constitutional  provision  contained  in  section  24  of  article  IV 
of  the  constitution,  regulating  the  titles  of  acts,  is  to  receive  a 
liberal  construction,  and  is  to  be  held  violated  only  where  the  public 
is  evidently  entrapped  by  a  misleading  title.  It  is  held  that,  apply- 
ing these  principles,  the  subject  of  the  act  of  1911  is  sufficiently 
eizpressed  in  its  title  to  meet  the  requirements  of  the  constitution. 

Id. — Power  op  Legislature  to  Beqxtlate  Minority. — The  legislature 
has  the  power  to  regulate  minority,  and  enact  that  any  person,  male 
or  female,  under  twenty-one  years  of  age  is  a  minor;  snd  it  has  the 
power,  in  accomplishing  the  beneficent  objects  of  the  act  of  1911, 
to  treat  males  and  females  of  the  same  age  alike;  and  it  is  held 
that  there  is  no  sound  reason  why  a  female,  of  equal  age  with  a 
male,  may  not  be  declared  a  dependent  and  delinquent  person  under 
the  juvenile  court  law,  nor  why  it  may  not  fix  the  limit  of  the  age 
of  both  at  twenty-one  years. 

Id. — Salary  op  Juvenile  Court  Oppioer— Mandamus. — There  being  no 
eonstitutional  objection  to  the  act  of  1911,  mandamus  will  lie  to 
eompel  the  payment  by  the  county  auditor  of  the  salary  of  a  pro- 
bation officer  legally  appointed  under  the  provisions  of  that  act. 

APPLICATION  for  writ  of  mandate  directed  against  the 
county  auditor  of  Sacramento  County,  to  draw  a  warrant  for 
the  salary  of  a  probation  ofScer  appointed  under  the  juvenile 
court  act  of  1911, 
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The  facts  are  stated  in  the  opinion  of  the  court 
W.  H.  Deylin,  for  Petitioner. 
B.  Platnaner,  for  Respondent 

CHIPMAN,  P.  J.^-Mandamus,  The  petition  shows  that 
plaintiff  is  and  at  all  times  herein  mentioned  she  was  the  duly 
appointed  and  acting  assistant  probation  officer  of  the  county 
of  Sacramento,  with  a  salary  fixed  by  law  at  $100  per  month, 
as  provided  by  section  lOf  of  the  act  of  the  legislature  ap- 
proved April  5,  1911  (Stats.  1911,  p.  658) ;  that,  by  reason 
of  the  provisions  of  said  act,  she  was  entitled  to  receive  a 
warrant  from  defendant  on  the  first  day  of  July,  1912,  for 
the  sum  of  $100  for  her  services  as  such  officer  for  and  during 
the  month  of  June,  1912;  that  the  county  of  Sacramento  is 
a  county  of  the  sixth  class,  as  provided  in  said  act;  that 
defendant  is  the  duly  qualified  and  acting  auditor  of  said 
county,  and  as  such  it  is  his  duty,  on  the  first  of  each  month, 
to  issue  a  warrant,  drawn  on  the  county  treasurer  of  said 
county,  to  each  person  holding  an  office  therein  in  payment 
of  his  or  her  salary  as  fixed  by  law;  that  on  July  1,  1912, 
plaintiff  demanded  of  defendant  a  warrant  for  said  sum  in 
payment  of  her  said  salary  for  June,  but  defendant  refused 
to  issue  the  same  on  the  ground  that  said  act  is  unconstitu- 
tional and  furnishes  no  authority  to  comply  with  said  demand; 
that  there  are  funds  in  the  treasury  of  said  county  available 
for  the  payment  of  said  warrant  to  which  plaintiff  is  entitled. 

The  constitutionality  of  the  act  referred  to  is  raised  by  a 
general  demurrer  to  the  petition  and  is  challenged  on  two 
grounds:  First,  The  subject  matter  thereof  is  not  expressed 
in  its  title,  as  required  by  section  24,  article  IV,  of  the  con- 
stitution. Second.  The  act,  in  so  far  as  it  creates  a  class 
amenable  to  its  provisions,  namely,  persons  under  the  age  of 
twenty-one  years,  is  special  legislation,  and  is  in  contraven- 
tion of  section  25  of  article  IV  of  the  constitution.  Third. 
It  is  also  contended  that  the  provisions  of  the  act  creating 
the  office  of  assistant  probation  officer  and  fixing  the  salary 
of  such  office  cannot  stand,  if  the  provisions  relating  to  "de- 
linquent and  dependent  persons"  are  unconstitational. 

1.  The  ''juvenile  court  law,*'  as  it  is  designated  by  the  act 
of  1911y  is  in  all  its  essential  features^  and  in  respect  of  its 
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principal  objects  and  purposes,  substantially  the  same  as  the 
act  of  1909  (Stats.  1909,  p.  213),  of  which  it  is  a  re-enactment, 
except  in  this  particular,  namely,  section  1  of  the  act  of  1909 
provides  that  it  "shall  apply  to  children  under  the  age  of 
eighteen  years,"  while  section  1  of  the  act  of  1911  provides 
that  the  act  ''shall  apply  only  to  persons  under  the  age  of 
twenty-one  years.'*  In  section  1  of  the  act  of  1909  it  is  pro- 
vided that — ^**Por  the  purposes  of  this  act,  the  words  'de- 
pendent child'  shall  mean  any  person  under  the  age  of 
eighteen  years"  who  is  found  doing  certain  enumerated  acts 
or  who  is  in  a  certain  defined  condition,  set  forth  in  sixteen 
different  subdivisions  of  the  section;  and,  by  the  same  sec- 
tion, it  is  provided  that,  "The  words  'delinquent  child'  shall 
include  any  person  under  the  age  of  eighteen  years"  who 
violates  any  law  of  the  state  or  ordinance  of  any  city,  county 
or  town,  defining  crime.  The  act  of  1911  contains  some 
amendments  of  the  act  of  1909,  increasing  the  number  of 
assistant  probation  oflScers  in  some  counties;  changing  the  sal- 
aries of  officers;  leaving  some  unchanged  and  adding  some 
counties  to  the  list  of  counties  classified  in  respect  of  the 
number  of  officers  and  their  salaries;  but,  in  its  general 
scope,  in  its  scheme  and  in  the  provisions  of  the  various  sec- 
tions for  the  betterment  of  the  class  of  persons  sought  to  be 
dealt  with  and  to  promote  the  general  welfare,  the  act  of 
1911,  in  no  essential  respect  which  can  in  the  slightest  de- 
gree affect  its  constitutionality,  differs  from  that  of  1909, 
except  in  the  one  particular  above  pointed  out.  And  in  this 
particular  the  only  objection  made  is  that  the  act  embraces 
females  over  eighteen  years  and  under  twenty-one  years, 
whereas  the  title  of  the  act,  as  is  claimed,  refers  only  to 
*' minor  children."  The  argument  is  that  these  terms  must 
necessarily  mean  minors  as  defined  by  the  Civil  Code,  that 
is,  males  under  twenty-one  and  females  under  eighteen  years 
of  age  (Civ.  Code,  sees.  25,  27),  and  hence  follows  the  viola- 
tion insisted  upon. 

The  title  of  the  act  of  1909  is  repeated  in  the  title  of  the 
act  of  1911,  which  latter  is  as  follows : 

**An  act  to  amend  an  act  entitled  'An  act  concerning  de- 
pendent and  delinquent  minor  children,  providing  for  their 
care,  custody  and  maintenance  until  twenty-one  years  of  age ; 
providing  for  their  commitment  to  the  Whittier  State  School 
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and  the  Preston  State  School  of  Industry,  and  the  manner 
of  such  commitment  and  release  therefrom,  establishing  a 
probation  committee  and  probation  officers  to  deal  with  such 
children,  and  fixing  the  salaries  of  probation  officers;  pro- 
viding for  detention  homes  for  said  children;  providing  for 
the  punishment  of  persons  responsible  for,  or  contributing  to, 
the  dependency  or  delinquency  of  children;  and  giving  to 
the  superior  court  jurisdiction  of  such  offenses,  and  repealing 
inconsistent  acts,'  approved  March  8, 1909." 

The  act  of  1909  has  been  before  the  appellate  courts  of  the 
state  in  the  following  cases :  Nicholl  v.  Roster,  157  Cal.  416, 
[108  Cal.  302] ;  In  re  Sing,  13  Cal.  App.  736,  [110  Pac.  693] ; 
In  re  Sing,  14  Cal.  App.  512,  [112  Pac.  582] ;  In  re  Maginnis, 
162  Cal.  200,  [121  Pac.  723].  The  principal  question  now 
presented,  however,  did  not  arise  in  any  case,  so  far  as  we 
have  discovered.  But  the  purposes  and  objects  aimed  at  by 
the  act  were  before  the  courts  and  were  clearly  stated.  These 
juvenile  courts,  which  are  in  fact  but  an  extension  of  the 
jurisdiction  of  the  superior  courts,  are  the  creation  of  modem 
philanthropic  endeavor,  and  are  designed  to  and  in  fact  do 
provide  a  most  excellent  means  of  restraining  and  reforming 
wayward  persons  who,  unchecked,  may  become  a  menace  to 
society.  Mr.  Justice  Shaw,  in  NichoU  v.  Roster,  157  Cal.  416, 
[110  Pac.  693],  said:  ''The  main  purpose  of  the  act  is  to  pro- 
vide for  the  care  and  custody  of  children  who  have  shown, 
or  who  from  lack  of  care  are  likely  to  develop,  criminal  tend- 
encies, in  order  to  have  them  trained  to  good  habits  and  cor- 
rect principles.  To  accomplish  this  it  gives  additional  juris- 
diction and  power  to  the  superior  courts  of  the  state  and 
provides  officers  necessary  for  the  execution  of  that  jurisdic- 
tion and  power.  It  is  an  exercise  of  the  police  power  of  the 
state,  through  the  judicial  department.  It  is  a  matter  which 
concerns  the  whole  state  as  much  as  any  other  exercise  of  the 
judicial  system.  These  have  been  held  to  be  matters  of  state 
policy."  All  this  is  equally  true  of  the  act  of  1911  in  so  far 
as  it  applies  to  males  under  the  age  of  twenty-one  years,  and 
in  so  far  also  as  it  applies  to  females  under  the  age  of  eighteen, 
for  they  are  minors,  as  above  defined,  and  it  is  conceded  that 
if  the  act  of  1911  had  been  limited  to  the  sexes  of  these  ages 
respectively,  the  act  would  have  been  valid.  Putting  aside 
for  the  moment  the  statutory  definition  of  minority,  we  do 
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not  doubt  the  power  of  the  legislature,  as  we  shall  endeavor 
to  show  further  along,  to  make  the  provisions  found  in  this 
act  equally  applicable  to  males  and  females  under  the  age  of 
twenty-one  years,  for  when  we  come  to  consider  what  the  act 
declares  shall  constitute  "dependency"  and  "delinquency,"  it 
will  be  seen  that  the  sex  of  the  person,  or,  for  that  matter,  the 
age,  is  a  negligible  quantity.  Briefly,  as  appears  by  section 
1,  in  case  of  a  "dependent  person,"  he  is  any  person  (1-2) 
found  begging;  (3)  or  is  a  vagrant;  (4)  or  is  found  wander- 
ing without  any  settled  abode  or  any  proper  guardianship; 
(5)  or  who  has  no  parent  or  guardian,  or  none  capable  or 
willing  to  exercise  parental  control;  (6)  or  who  is  destitute; 
(7)  or  whose  home,  by  reason  of  neglect,  cruelty  or  depravity 
of  his  parents  or  guardian,  or  person  having  care  of  him,  is 
an  unfit  place;  (8)  or  who  frequents  the  company  of  reputed 
criminals,  vagrants,  or  prostitutes;  (9)  or  who  is  found  living 
in  a  house  of  prostitution;  (10)  or  who  visits,  habitually, 
saloona  without  parent  or  guardian;  (11)  or  who  persistently 
refuses  to  obey  the  reasonable  orders  of  parents  or  guardian; 
(12)  or  who  is  incorrigible,  that  is,  beyond  the  control  of 
parent  or  guardian  by  reason  of  the  vicious  conduct  or  nature 
of  such  person;  (13)  or  whose  father  is  dead  or  has  aban- 
doned his  family  or  is  a  habitual  drunkard  or  such  person 
is  detsrtitute  and  without  a  suitable  home  or  means  of  making 
an  honest  living,  or  is  in  danger  of  leading  a  dissolute  and 
immoral  life;  (14)  or  is  an  habitual  truant,  within  the  mean- 
ing of  a  certain  designated  law;  (15)  or  who  habitually  uses 
intoxicating  liquor  as  a  beverage,  or  habitually  smokes  cigar- 
ettes or  habitually  uses  opium,  cocaine,  morphine  or  other 
drug  without  the  direction  of  a  physician;  (16)  or  who  from 
any  cause  is  in  danger  of  growing  up  to  lead  an  idle,  dissolute 
or  immoral  life. 

In  the  case  of  a  "delinquent  person,"  he  is  anyone  who 
violates  any  law  of  the  state,  or  ordinance  of  any  city,  town 
or  county  defining  crime.  These  provisions  of  the  law  are 
mentioned  at  this  point  to  show  that  sex  has  little  to  do  with 
the  purpose  of  the  act  and  that  they  are  equally  applicable 
to  males  and  females  of  like  age. 

It  seems  to  us  that  the  general  aim  and  purpose  of  the  legis- 
lation must  be  kept  in  view  when  we  approach  the  precise 
question,  now  under  discussion,  on  which  the  defendant  re- 


Digitized  by 


Google 


G03  MooRB  V.  Williams.  [19  Cal.  App. 

lies.  It  is  important  to  remember  that  this  aim  and  purpost 
were  the  same  in  both  acts,  with  the  single  exception  that  the 
class  of  persons  on  whom  the  law  was  to  operate  was  slightly 
enlarged. 

Section  24,  article  IV  of  the  constitution,  is  as  follows: 
"Every  act  shall  embrace  but  one  subject,  which  subject  shall 
be  expressed  in  its  title.  But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  referred  to  in  its  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  ex- 
pressed in  its  title."  Before  the  courts  will  declare  an  act 
unconstitutional  it  must  be  made  clearly  apparent  that  the 
act  is  violative  of  some  provision  of  the  constitution  and  in- 
consistent with  it.  If  there  is  a  reasonable  doubt  as  to  the 
validity  of  the  act  its  constitutionality  must  be  upheld. 
(Deyoe  v.  Superior  Court,  140  Cal.  476,  [98  Am.  St.  Rep.  73, 
74  Pac.  28].)  This  provision  of  the  constitution  has  had 
frequent  examination  by  our  supreme  court.  In  the  recent 
case,  In  re  Maginnis,  162  Cal.  200,  [121  Pac.  723],  Mr.  Justice 
Shaw  quoted  from  Abeel  v.  Clark,  84  Cal.  226,  [24  Pac.  383], 
as  follows:  **The  constitutional  provisions  with  respect  to 
titles  of  acts  were  designed  mainly  to  prevent  legislatures  and 
the  public  from  being  entrapped  by  misleading  titles  to  bills 
whereby  legislation  relating  to  one  subject  might  be  obtained 
under  the  title  to  another." 

The  importance  of  the  question  justifies  our  referring  to  its 
more  elaborate  treatment  in  Ex  parte  Liddell,  93  Cal.  633,  [29 
Pac.  251].  The'act  in  that  case  was  entitled:  **An  act  to 
establish  a  state  reform  school  for  juvenile  offenders,  and 
to  make  appropriation  therefor."    We  quote: 

**The  object  of  the  provision  is  to  prevent  legislative  abuse 
— to  prevent  the  passage  of  acts  bearing  deceitful  and  mis- 
leading titles.  It  is  intended  to  protect  the  members  of  the 
legislature,  as  well  as  the  public,  against  fraud;  to  guard 
against  the  passage  of  bills  the  titles  of  which  give  no  inti- 
mation to  the  members  of  the  legislature  or  to  the  people  of 
the  matters  contained  therein.  •  .  . 

''In  Abeel  v.  Clark,  84  Cal.  229,  [24  Pac.  383],  we  held  it 
was  not  necessary  that  the  title  of  the  act  should  embrace  an 
abstract  of  its  contents;  the  cases  cited  therein  show  that 
such  is  the  view  taken  by  the  courts  of  other  states;  and  on 
reflection,  it  must  appear  that  this  conclusion  is  based  upon 
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the  soundest  principles  of  constitutional  construction.  It  cer- 
tainly was  not  intended  that  the  title  should  be  a  repetition 
of  the  provisions  found  in  the  body  of  the  bill;  the  object 
was  to  prevent  deception  by  the  inclusion  of  matters  incon- 
gruous with  the  subject  specified  in  the  title.  If  the  title 
contains  a  reasonable  intimation  of  the  matters  under  legis- 
lative consideration,  the  public  cannot  complain.  It  has 
always  been  the  custom  to  state  the  subject  of  a  bill  in  gen- 
eral terms  and  with  the  fewest  words,  and  the  framers  of 
the  constitution  doubtless  intended  the  legislature  to  conform 
to  that  custom.  (Citing  cases.)  Numerous  provisions  having 
one  general  object  fairly  indicated  by  the  title  may  be  united. 
"When  the  general  purpose  of  the  act  is  declared,  the  details 
provided  for  the  accomplishment  of  that  purpose  will  be 
regarded  as  necessary  incidents.  .  .  . 

"The  title  of  the  act  clearly  shows  what  the  legislature  in- 
tended to  accomplish,  and  the  provisions  referred  to  simply 
conduce  to  that  object;  they  are  auxiliary  to  and  promotive 
of  the  main  purpose  of  the  act,  and  have  a  'necessary  and 
natural  connection'  therewith.  They  are  germane  to  the  sub- 
ject stated  in  the  title  of  the  act;  there  is  no  attempt  to 
conceal  the  purpose  or  scope  of  the  act;  and  no  attempt  in 
the  act  itself  to  blend  diverse  and  independent  subjects. 

"It  is  admitted  that  the  constitutional  provision  under  oon- 
mderation  has  always  been  given  a  liberal  construction;  and 
this  must  be  so,  because  the  constitution  itself  does  not  define 
the  degree  of  particularity  with  which  a  title  shall  specify 
the  subject  of  a  bill.  The  matter  must  therefore  be  left 
largely  to  legislative  discretion.     (Citing  authorities.) 

"While  it  is  the  duty  of  the  court  to  place  such  a  construc- 
tion upon  this  constitutional  provision  as  will  prevent  mis- 
chievous and  vicious  legislation,  we  should  guard  against  such 
a  rigorous  interpretation  of  the  language  as  will  impale  upon 
its  sharp  points  the  good  with  the  bad.'' 

Mr.  Black  says:  "It  is  sufficient  if  the  title  is  comprehen- 
sive enough  to  reasonably  include,  as  falling  within  the  gen- 
eral subject,  and  as  subordinate  branches  thereof,  the  several 
objects  which  the  statute  assumes  to  effect."  Again:  "But 
the  courts,  in  dealing  with  a  question  of  this  kind,  will  not 
be  solicitous  to  overthrow  the  statute.  On  the  contrary,  they 
will  give  the  legislature  the  benefit  of  every  doubt,  and  will 
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endeavor  to  so  read  the  title  and  the  act  as  to  make  the  one 
adequate  to  express  the  subject  of  the  other.  .  .  .  Hypercrit- 
icism  is  utterly  out  of  place,  the  only  requirement  being  that 
the  title  of  the  statute  shall  express  its  object  in  a  general 
way,  so  as  to  be  intelligible  to  the  ordinary  reader.*'  (Citing 
cases.  Black  on  Constitutional  Law,  p.  329.) 

With  these  rules  as  a  guide,  let  us  look  at  the  title  and 
the  body  of  the  act,  for  both  are  to  be  consulted. 

The  stress  of  defendant's  argument  is  placed  upon  the  use 
of  the  words  ''minor  children,"  and  the  fact  that  only  chil- 
dren ''under  the  age  of  eighteen"  are  dealt  with  in  the  act 
of  1909, 1.  e.,  minors.  But  the  title  expressly  states  that  the 
act  concerns  "dependent  and  delinquent  minor  children,  pro- 
viding for  their  care,  custody  and  maintenance  until  twenty- 
one  years  of  age,"  and  section  20  of  both  acts  provides  that 
the  court  "shall  retain  the  jurisdiction  of  any  person  who  is 
found  delinquent  until  such  person  attains  majority,  or  if 
a  girl,  until  she  attains  the  age  of  twenty-one  years,  unless 
she  is  married  with  the  consent  of  the  court,  or  until  said 
court  is  satisfied  that  said  person  has  fully  reformed  and  that 
further  direction  and  supervision  under  this  act  are  unneces- 
sary for  said  person's  reformation."  Similar  provision  is 
found  in  the  act  creating  the  Whittier  State  School.  (Act  of 
March  11,  1889,  [Stats.  1889,  p.  Ill],  and  amendatory  acts; 
Amendment  April  19,  1909,  sees.  16,  16a,  [Stats.  1909,  p. 
988].)  The  act  of  1909  clearly  contemplated  that  when  the 
court  had  once  obtained  jurisdiction  of  a  female  it  could 
retain  that  jurisdiction  beyond  the  period  of  minority,  for, 
as  we  have  endeavored  to  show,  the  chief  abject  of  dealing 
with  delinquents  was  reformation.  If  jurisdiction  could  be 
thus  retained  of  a  female  beyond  the  period  of  minority  we 
can  see  no  reason  why,  under  the  same  title,  the  legislature 
might  not  in  the  first  instance  give  the  court  jurisdiction  and 
extend  it  beyond  the  period  of  minority.  The  act  shows  by 
its  title  that  it  had  for  its  subject  the  conferring  upon  the 
superior  court  new  and  important  jurisdiction  over  new  and 
important  matters,  to  wit,  the  power  to  commit  persons  to 
certain  reformatory  institutions  then  in  existence — the  Whit- 
tier State  School  and  the  Preston  State  School  of  Industry : 
providing  for  detention  homes  for  persons;  establishing  % 
probation  committee  and  probation  offioeiB  to  deal  with  the 
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persons  affected  by  the  act  It  is  true  that  the  title  men- 
tioned dependent  and  delinquent  minor  children  as  one  of 
the  subjects  of  the  act,  but  even  this  did  not  include  all  minor 
males,  for  the  act  of  1909  applied  only  to  persons  under  the 
age  of  eighteen  years.  We  cannot  see  how  members  of  the 
legislature  or  ordinary  readers  could  justify  a  claim  that  they 
were  misled  or  hoodwinked  into  the  belief  that  the  title  con- 
cerned only  minors  as  defined  by  the  code  and,  relying  on 
this  supposed  fact,  looked  no  further  and  offered  no  opposi- 
tion. The  title  gave  warning  that  these  subjects  of  the  act — 
minor  children — ^including  females,  were  to  be  cared  for, 
taken  into  custody  and  maintained  until  twenty-one  years  of 
age.  Thus  the  title  was  specific  enough  to  notify  all  persons 
that  it  was  proposed  to  exercise  some  sort  of  supervision  over 
females  until  twenty-one  years  of  age.  But  the  title  also 
embraced  other  important  subjects  which  challenged  notice 
and  forbade  the  legislator  from  withholding  his  attention  on 
the  bare  assumption  that  the  proposed  act  related  only  to 
minors  as  defined  by  the  code  and  hence  need  not  interest 
him.  The  title  to  an  act  is  no  essential  part  of  the  act  and 
but  for  the  constitutional  provision  would  not  be  necessary 
at  all.  The  constitution  makes  it  necessary  to  give  the  act 
A  title,  and  it  is  for  the  purpose  above  shown.  We  are  not  to 
«xalt  the  title  to  a  dignity  and  importance  beyond  its  pur- 
pose reasonably  regarded.  We  are  not  permitted  to  select  a 
single  word  in  the  title  and  ignore  the  remaining  subjects  in 
order  to  build  up  a  theory  on  which  to  declare  the  act  void, 
but  we  must  look  at  the  entire  title  to  discover  whether  the 
legislature  or  the  public  were  entrapped  by  its  misleading  lan- 
guage and  were  thus  led  to  permit  legislation  to  pass  unchal- 
lenged which  was  incongruous  with  the  subjects  specified  in 
the  title.  We  think  it  may  be  safely  said  of  the  provisions 
of  the  act  in  question  as  was  said  of  the  state  reform  school 
act,  in  Ex  parte  LiddeU,  93  Cal.  633,  [29  Pac.  251] :  ''The 
title  of  the  act  clearly  shows  what  the  legislature  intended  to 
accomplish,  and  the  provisions  referred  to  simply  conduce  to 
that  object  They  are  auxiliary  to  and  promotive  of  the 
main  purpose  of  the  act,  and  have  a  'necessary  and  natural 
connection'  therewith.  They  are  germane  to  the  subject 
stated  in  the  title  of  the  act;  there  is  no  attempt  to  conceal 
the  purpose  or  scope  of  the  act  and  no  attempt  in  the  act 
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itself  to  blend  diverse  and  independent  subjects."  Plaintiff 
suggests  that  the  word  "minors,"  as  used  in  the  title,  may  be 
rejected  as  surplusage.  This  we  are  not  permitted  to  do; 
but  we  are  permitted  to  regard  it  in  its  relation  to  the  other 
subjects  of  the  title  and  to  the  general  purpose  and  scope  of 
the  act,  in  order  to  determine  whether  it  was  misleading  to 
such  extent  as  to  render  the  entire  act  void.  We  are  author- 
ized "to  so  read  the  title  and  the  act  as  to  make  the  one  ade- 
quate to  express  the  subject  of  the  other,"  and  to  see  whether 
"the  title  of  the  statute  shall  express  its  object  in  a  general 
way,  so  as  to  be  intelligible  to  the  ordinary  reader."  (Black 
on  Constitutional  Law,  supra.)  Defendant,  on  the  other 
hand,  would  read  the  title  of  an  act  of  the  legislature  as 
though  it  were  a  contract  to  be  strictly  construed,  regardless 
of  the  rules  of  construction  applicable  in  ascertaining  the 
force  which  must  be  given  to  this  provision  of  the  constitu- 
tion, and  regardless  of  the  purpose  which  commentators  and 
the  courts  have  uniformly  held  to  be  the  object  to  be  attained 
by  it.  We  think  the  subject  of  the  act  is  sufficiently  expressed 
in  its  title  to  meet  the  requirements  of  the  constitution. 

2.  The  objection  that  such  a  law  is  violative  of  section  25, 
article  lY  of  the  constitution,  as  special  legislation,  is  based 
on  the  assumption  that  there  is  no  natural  or  intrinsic  or  con- 
stitutional distinction  justifying  such  a  classification.  It  is 
admitted  that  a  classification  based  on  the  age  of  minority 
of  the  sexes  would  not  violate  the  constitution,  as  has  been 
held,  at  least  inf erentially,  in  sustaining  the  act  of  1909.  But 
it  cannot  be  doubted  that  the  legislature  may  enact  that  any 
person,  male  or  female,  under  the  age  of  twenty-one  years, 
is  a  minor,  and  if  such  were  the  law  it  is  conceded  that  this 
act  could  stand.  It  is  illogical,  therefore,  to  say  that  the 
legislature  can  deal  with  a  person  as  a  delinquent  or  depend- 
ent who  has  been  declared  by  the  legislature  to  be  a  minor 
of  the  age  of  twenty-one  years,  but  cannot  deal  with  a  person 
of  that  age  as  a  dependent  or  delinquent  who  has  not  been 
declared  to  be  a  minor.  Such  a  position  is  wholly  untenable 
for  the  reason  that  whether  the  person  is  or  is  not  a  legally 
declared  minor  is  beside  the  question.  The  natural  or  in- 
trinsic distinction  which  must  characterize  the  classification 
in  the  case  here  is  doubtless  much  the  same  as  exists  as  the 
bads  for  elassifying  persons  as  minors.    This  distinction,  the 
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legislature  has  said,  and  its  constitutionality  is  not  doubted, 
exists  as  to  females  at  the  age  of  eighteen  and  as  to  males 
at  the  age  of  twenty-one.  It  is  not  necessary  to  explore  the 
reason  for  this  distinction  or  the  reason  for  the  difference  in 
age  between  the  sexes.  Sufi&ce  it  to  say  that  there  is  not, 
physiologically  or  otherwise,  a  difference  which  would  forbid 
our  holding  that  a  female  may  be  dealt  with  as  a  dependent 
OP  delinquent  under  the  age  of  twenty-one  equally  with  a 
male.  The  road  to  ruin  is  as  accessible  to  a  female  under 
the  age  of  twenty-one  as  it  is  to  a  male.  To  accomplish  the 
beneficent  objects  of  the  law  the  state  may  properly  reach  out 
its  saving  hand  to  rescue  males  and  females  alike  who  are  on 
the  downward  path.  No  sound  reason  can  be  suggested  why 
the  state  may  not  do  this  to  save  a  female  under  the  age  of 
twenty-one  if  it  may  do  so  to  rescue  and  save  a  male  of  that 
age.  There  is  no  sound  reason  why  a  female  of  equal  age 
with  the  male  may  not  be  declared  to  be  a  ** delinquent"  for 
violating  a  state  law  defining  crime.  A  female  at  the  age  of 
nineteen  or  twenty  years  cannot  be  said  to  differ  much  from 
the  day  she  was  eighteen,  and  at  eighteen,  she  is  about  the 
same  as  she  was  the  day  before.  It  cannot  be  said  that  the 
legislature,  in  fixing  the  maximum  age  at  twenty-one  at 
which  it  would  deal  with  persons  for  ** dependency"  or  ** de- 
linquency," was  acting  any  more  arbitrarily  than  in  fixing 
the  limit  at  eighteen.  The  period  of  majority  for  both  male 
and  female  is  a  matter  within  the  legislative  discretion  to 
determine.  We  can  see  no  reason  why  the  legislature  may 
not  classify  persons  by  their  age  for  the  purpose  of  dealing 
with  them  as  dependent  or  delinquent  persons  within  the 
provisions  of  a  regulatory  statute  such  as  the  juvenile  court 
law. 

The  legislature  has  placed  the  age  of  consent  by  the  female 
at  sixteen  years ;  she  becomes  an  adult  at  eighteen ;  she  cannot 
vote  until  she  is  twenty-one.  She  may  become  a  party  to  the 
violation  of  her  chastity  at  sixteen  and  the  sharer  in  her 
undoing  escape  punishment  for  what  would  have  been  a  crime 
the  day  before  she  had  reached  that  age ;  she  may  enter  into 
contract  at  eighteen,  but  she  cannot,  by  her  vote,  aid  in  mak- 
ing laws  or  in  selecting  ofi&cers  to  administer  them  until  she 
is  twenty-one  years  of  age.  It  is  idle  to  speculate  as  to  the 
teasons  for  these  distinctions;  they  are  made  and  the  power 
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to  make  them  is  no  longer  disputed.  It  would  be  equally 
idle  to  speculate  as  to  the  reason  impelling  the  legislature  to 
place  deliDquent  and  dependent  females  on  the  same  footing 
with  males  and  fixing  the  limit  of  age  of  both  at  twenty-one 
years. 

Counsel  for  defendant  has  ably  presented  his  points,  and 
it  must  be  admitted  that  his  view  has  much  force.  We  think, 
however,  that  it  rests  upon  a  too  technical  application  of  the 
rules  of  construction  and  overlooks  the  broader  interpretation 
of  those  rules  which  should  be  resorted  to  in  upholding  laws 
admittedly  of  great  public  importance. 

Inasmuch  as  we  find  no  ground  for  holding  the  law  to 
be  unconstitutional,  it  becomes  unnecessary  to  consider  de- 
fendant's third  point.  Clearly,  the  legislature  had  the  power 
to  provide  all  the  officers  necessary  for  the  due  execution  of 
the  law.  (Ex  parte  Liddell,  93  Cal.  633,  [29  Pao.  351] i 
Nicholl  V.  Roster,  157  CaL  416,  [108  Pac  302].)^ 

Let  the  writ  issue. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  4,  1912. 


[dv.  No8.  954  and  958.    Third  AppeUate  District.— September  6,  1912.] 

C.  H.  TUBBS,  Appellant,  v.  ROSARIO  DELILLO,  Respond- 
ent  (No.  954).  C.  T.  TUBBS  et  al..  Respondents,  v. 
ROSARIO  DELILLO,  Appellant,  and  J.  KRAMER  et 
al.,  Intervenors  (No.  958). 

Building  Contract — Dkpault  in  Payment  a  Prevkntioh  of  Febfobm- 
ANCE — Discontinuance  of  Work  Justipied— Quantum  Meruit — 
Reasonable  Value  of  Wokk  Done.— Where  a  building  contract  pro- 
vided that  if  the  owner  of  the  property  delayed  any  payment  for 
more  than  five  days  after  the  same  became  due,  such  delay,  at  the 
contractor's  option,  was  to  be  deemed  a  prevention  by  the  owner  of 
the  performance  of  the  contract,  the  refusal  of  the  owner  to  make  a 
pajrment  due  for  such  period  placed  the  owner  in  default,  and  en- 
titlfld  the  contractor  to  discontinue  the  work,  and  to  recover  upon  a 
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quantum  meruii  the  reasonable  Talue  of  the  work  done,  independ- 
ently of  the  contract,  including  the  reasonable  value  of  extra  work 
done  at  the  owner's  request. 
lb. — Unckbtaintt  of  Complaint  ik  Desohiption  of  Contract— Ebrob 
Without  Pbbjudice — Proof  Justified  Undes  Cross-complaint. — 
Where  the  complaint  was  uncertain  in  the  description  of  the  contract 
as  to  whether  it  was  written  or  oral,  any  error  in  overruling  a  de- 
murrer thereto  for  uncertainty  was  without  prejudice,  where  the 
defendant's  cross-complaint  correctly  described  the  written  contract, 
and  it  was  introduced  in  evidence,  and  justified  the  plaintiff's  cause 
of  action  for  breach  thereof  by  the  defendant. 

lb. — PBOYISION   fob   ABBHSATION — DiSREGABD   BT   DEFENDANT  OF   WBIT- 

TBN  Demand. — ^Where  the  contract  provided  for  arbitration  of  dis- 
putes, it  is  sufficient  that  the  plaintiff  made  a  written  demand  upon 
the  defendant  for  arbitration  thereunder,  and  that  when  repeated  it 
was  entirely  ignored  by  the  defendant. 

lb. — Action  Based  upon  Rescission  of  Contract — Immatebial  Allb- 
QATIONS. — The  action  being  based  upon  a  rescission  of  the  contract 
and  upon  a  quantum  meruit,  there  was  no  necessity  for  any  specific 
allegation  by  the  contractor  that  the  material  furnished  by  him  was 
actually  used  in  the  construction  of  the  building  or  that  the  build- 
ing had  been  completed.  Such  allegations  would  only  be  pertinent 
if  a  lien  were  claimed  by  the  contractor,  which  is  not  this  case,  in 
which  the  contractor  is  not  bound  by  the  contract,  nor  limited 
thereby  in  his  recovery. 

Id. — Consolidation  of  Liens  Claimed  in  Contractor's  Suit  Against 
Owner — ^Pabtibs. — ^Where  actions  to  enforce  liens  were  consoli- 
dated with  the  contractor's  suit  against  the  owner,  the  question 
whether  the  contractor  was  a  necessary  party  defendant  to  the  suit 
on  such  liens  cannot  be  considered  upon  appeal,  where  it  was  not 
raised  in  the  court  below. 

lo. — Complaint  in  Intebvention  in  Action  to  Enforce  Liens — Non- 
belation. — There  is  no  good  reason  why  a  mechanic's  lien  should  not 
be  foreclosed  by  a  complaint  in  intervention  in  another  action 
brought  under  the  mechanic's  lien  law.  A  suit  to  enforce  a  par- 
ticular lien  under  said  act  is  in  effect  a  suit  to  enforce  all  the  liens 
against  the  property.  An  intervention  in  a  suit  already  pending,  if 
filed  within  the  six  months  allowed  under  said  act,  is  as  much  a 
compliance  therewith  as  an  original  suit,  and  has  the  same  effect. 
In  such  a  ease  there  is  no  relation  of  the  complaint  in  intervention 
to  the  date  of  the  original  action. 

Id. — Additional  Belief  Allowed  to  Contbactob  Limited  to  Com- 
plaint.— ^It  is  held  that  the  evidence  shows  that  the  contractor  was 
entitled  to  a  judgment  in  excess  of  the  amount  claimed  in  his  com- 
plaint, bat  that  the  extent  of  relief  must  be  limited  to  the  sum 
alleged  ia  his  complaint. 
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APPEALS  from  judgments  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  in  consolidated  actions 
James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Cavitt,  for  Bosario  Delillo,  Appellant  and  Respond- 
ent. 

Chas.  M.  Bufford,  for  C.  H.  Tubhs,  Appellant 

Dave  Cosgrove,  for  C.  T.  Tubbs  et  al.,  Respondents. 

BURNETT,  J. — There  are  two  appeals  in  this  case,  which, 
by  stipulation,  have  been  submitted  on  the  same  record,  and 
they  will  receive  consideration  in  one  opinion. 

There  is  a  sharp  controversy  as  to  some  of  the  facts,  but 
the  following  are  undisputed  and  are  probably  sufficient  for 
a  general  understanding  of  the  case:  On  the  fourteenth  day 
of  March,  1908,  C.  H.  Tubbs  and  Rosario  Delillo  entered  into 
a  contract  in  writing,  whereby  Tubbs  agreed  to  furnish  all 
the  labor  and  material  (including  tools,  implements  and  ap- 
pliances) necessary  for  the  construction  on  a  lot  of  land  owned 
by  Delillo  in  a  workmanlike  manner  of  a  three-story  frame 
dwelling-house,  and  to  complete  the  construction  of  the  same 
on  or  before  the  eleventh  day  of  July  following,  and  Delillo 
promised  to  pay  therefor  the  sum  of  $5,000  in  seven  install- 
ments as  follows:  (1)  When  the  foundation  was  in,  $350; 
(2)  When  the  frame  was  up  and  the  roof  on,  $1,000;  (3) 
When  the  plumbing  was  roughed  in,  $500;  (4)  When  the 
brown  coat  of  mortar  was  on,  $500;  (5)  When  the  white  coat 
of  mortar  was  on,  $1,000;  (6)  When  the  building  was  com- 
pleted, $450;  (7)  Thirty-five  days  after  completion,  $1,200. 
Under  said  contract  each  installment  was  payable  on  the  con- 
tractor's written  statement  showing  that  the  necessary  amount 
of  work  had  been  done  and  materials  furnished  to  entitle 
him  thereto.  It  was  also  agreed  that  if  Delillo  delayed  the 
making  of  any  payment  for  more  than  five  days  after  the 
same  became  due,  such  delay,  at  the  contractor's  option,  waa 
to  be  deemed  a  prevention  by  the  owner  of  the  performance 
of  the  contract  It  was  further  provided  that  should  the 
owner,  at  any  time  during  the  progress  of  the  work,  request 
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any  alterations  or  deviations  in,  additions  to,  or  omissions 
from  the  contract  or  plans  or  specifications,  the  contractor 
should  be  at  liberty  to  make  them,  and  the  same  should  in 
no  way  affect  or  make  void  the  contract;  but  the  amount 
thereof  should  be  added  to,  or  deducted  from,  the  amount  of 
the  contract  price,  by  a  fair  and  reasonable  valuation;  and 
any  dispute  "respecting  the  valuation  of  extra  work,  work 
done  or  work  omitted,"  should  be  referred  to,  and  decided 
by,  arbitrators.  The  work  was  not  completed  by  the  con- 
tractor,  and  one  of  the  main  points  of  controversy  is  whether 
his  relinquishment  of  further  operations  on  the  building 
should  be  charged  to  his  default  or  to  that  of  the  owner, 
and  this  question  invites  consideration  at  the  outset.  The 
court  found:  "That  commencing  on  the  eighteenth  day  of 
March,  1908,  pursuant  to  said  covenants,  specifications  and 
unwritten  understanding,  plaintiff  Tubbs  did  excavate  de- 
fendant's said  lot  and  did  furnish  suitable  labor  and  materials 
and  with  them  did  proceed  with  the  construction  of  said 
building  upon  said  lot  in  a  good  and  workmanlike  manner 
and,  except  as  the  same  were  altered,  as  hereinafter  set  forth, 
in  all  respects  in  accordance  with  said  plans,  drawings  and 
specifications,  and  on  or  before  the  twenty-eighth  day  of 
May,  1908,  had  put  in  the  foundation  of  said  building,  erected 
the  frame  thereof,  put  on  the  roof,  roughed  in  the  plumbing, 
and  placed  the  brown  and  white  coats  of  mortar  thereon, 
and  on  the  eighth  day  of  June,  1908,  was  still  proceeding  as 
aforesaid  with  said  work;  that  on  the  twenty-eighth  day  of 
May,  1908,  plaintiff  Tubbs  did  personally  deliver  to  defendant 
a  notice  in  writing,  subscribed  by  him,  and  in  words  and 
figures  as  follows: 

**  'San  Francisco,  Cal.,  May  28,  1908. 
"  'Mr.  B.  Delillo,  San  Francisco,  Cal. 

**  *Dear  Sir: — I  hereby  notify  you  that  the  white  coat  of 
plaster  is  now  on  your  building  at  South  Park,  and  that  your 
payment  of  $1,000  is  now  due.  •  •  .  * 

"That  at  all  times  after  the  twenty-eighth  day  of  May, 
1908,  plaintiff  Tubbs  was  demanding  of  defendant  the  pay- 
ment of  the  fifth  installment  of  the  contract  price  of  their 
said  contract,  but  defendant  wholly  failed  to  pay  any  other 
or  greater  sum  than  the  sum  of  $138.85  hereinbefore  set  forth 
and  denied  that  he  owed  plaintiff  Tubbs  anything  whatso- 
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ever  on  said  contract,  or  for  extras,  or  for  deviations,  or 
otherwise. '* 

It  is  not  disputed  that  the  owner  refused  to  make  any  fur- 
ther payment  to  Tubbs,  and  it  must  be  said  that  the  record 
contains  evidence  to  justify  the  refusal.  In  view  of  the  de- 
cision of  the  lower  court,  however,  we  must,  of  course,  look 
diligently  to  find  support  for  the  inferences  favorable  to  the 
contractor's  position.  Following  this  course  and  without  set- 
ting out  the  figures,  we  reach  the  conclusion  that  at  least  a 
considerable  portion  of  the  said  fifth  installment,  in  addition 
to  the  said  $138.85,  was  payable  at  the  time  the  demand 
therefor  was  made.  The  owner's  refusal  to  make  any  further 
payment,  in  the  purview  of  the  contract,  placed  him  in  de- 
fault and  entitled  the  contractor  to  recover  the  balance  due 
for  the  work  performed.  It  would  make  no  difference  that 
the  contractor  continued  to  work  a  few  days  longer  than  he 
was  required,  as  this  would  be  rather  a  favor  to  the  owner. 

As  to  this  vital  feature  of  the  case,  the  dispute  arises  prin- 
cipally from  the  consideration  of  the  claim  of  the  contractor 
that  he  had  furnished  extras  and  made  changes  for  which  he 
was  entitled  to  additional  compensation.  Herein  is  involved 
the  inquiry  whether  he  was  authorized  to  do  this  extra  work, 
and,  if  so,  whether  he  actually  performed  it,  and  when  he  was 
to  be  paid  and  how  much,  if  anything,  was  due  therefor.  As 
we  have  seen  from  the  contract,  the  extra  work  was  to  be 
done  on  the  request  of  the  owner.  It  is  found  by  the  court 
that  certain  deviations  from  the  plans  and  specifications  and 
certain  additional  work  were  requested  by  the  owner  and 
the  contractor  followed  the  request  These  are  specified  in 
the  findings  and  the  various  items  are  assailed  by  the  owner 
BB  unsupported.  We  deem  it  unnecessary  to  set  out  the  evi- 
dence seriatim  as  to  these  various  changes,  but  it  is  sufficient 
to  say  that  the  record  does  contain  a  substantial  showing  that 
all  were  done  and  made  by  the  contractor  on  the  request  of 
the  owner. 

As  to  the  compensation  for  these  extras,  the  contract  pro- 
vided that  a  fair  and  reasonable  valuation  should  be  allowed, 
and  the  court  determined  that  in  the  aggregate  they  were 
worth  the  sum  of  $577.20.  There  is  a  slight  variance  be- 
tween the  evidence  for  the  contractor  and  the  finding  as  to 
some  of  the  items  of  these  extras,  but  the  oontractor,  in  his 
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testimony,  enumerated  the  various  improvements,  giving  the 
value  of  each,  which,  according  to  his  estimate,  amounted  to 
the  sum  of  $643.  As  is  apparent,  this  is  in  excess  of  the 
total  sum  allowed  by  the  court,  aod  the  said  inaccuracy  as 
to  some  of  the  items  is  entirely  without  prejudice. 

The  contract  did  not  provide  when  payment  should  be  due 
for  the  extra  work,  but  the  contractor  testified  that  ''I  stated 
to  Mr.  Delillo  that  it  was  customary  generally  to  pay  for 
extras  when  they  were  completed,  and  that  all  the  extras 
would  have  to  be  paid  for;  that  I  had  taken  the  job  close  and 
that  I  couldn't  afford  to  give  him  any  extras.  He  said  all 
right,  he  understood  that."  Including,  then,  the  value  of 
the  extras  that  were  completed  prior  to  said  May  28th,  there 
was  ground,  as  already  stated,  for  the  demand  by  the  con- 
tractor for  an  additional  payment. 

As  to  the  provision  in  the  contract  in  reference  to  arbitra- 
tion, it  may  be  said  that  a  written  demand  in  proper  form 
was  made  by  the  contractor  upon  the  owner  for  such  arbitra- 
tion, and  it  was  afterward  repeated,  but  it  was  entirely 
ignored  by  the  latter. 

Beaching  the  conclusion,  therefore,  that  it  is  a  fair  infer- 
ence from  the  record  that  the  contractor  was  justified  in  with- 
drawing from  further  prosecution  of  the  work,  the  inquiry 
arises:  How  much  was  he  entitled  to  recover f  The  court 
found  ''that  the  value  estimated  by  the  standard  of  the  con- 
tract price  of  plaintiff  Tubbs'  contract  with  defendant,  of  the 
work  and  materials  bestowed  by  plaintiff  Tubbs  in  construct- 
ing said  building,  before  he  ceased  work  as  aforesaid,  includ- 
ing the  value  of  unused  materials  then  on  the  ground,  but 
exclusive  of  the  value  of  deviations,  alterations  and  extras 
done  and  furnished  by  plaintiff  Tubbs  as  aforesaid,  was  the 
sum  of  $4,125'';  that  the  reasonable  value  of  removing  certain 
old  lumber  from  the  premises  by  the  contractor  was  the  sum 
of  $10,  and  that  the  value  of  said  extras  was  the  sum  of 
$577.20.  The  contractor  was  charged  with  various  payments 
made  to  him  by  the  owner  amounting  to  the  sum  of  $2,988.85, 
with  the  payment  by  the  owner  to  materialmen  in  the  sum  of 
$300  and  to  workmen  of  $112.35.  The  balance  of  the  ac- 
count as  stated  is  $1,311,  and  the  court  found  that  the  con- 
tractor was  entitled  to  a  personal  judgment  for  this  amount 
against   the   owner,  subjecti  however,  to  a  deduction  there- 


Digitized  by 


Google 


618  TuBBS  V.  Delillo.  [19  CaL  App. 

from  of  the  whole  amount  of  certain  liens  of  other  parties 
that  were  sustained  by  the  judgment.  It  may  be  said  that 
the  integrity  of  this  account  finds  support  in  the  record. 
It  is  contended,  however,  by  the  contractor  that  the  court 
should  have  allowed  him  compensation  for  the  reasonable 
value  of  the  work  done  by  him,  independent  of  the  contract 
price.  This  would  be,  in  accordance  with  one  of  the  findings, 
the  sum  of  $4,950,  but  as  the  court  credited  him  with  only 
$4,125  for  the  work,  it  would  follow  that  the  judgment  in 
favor  of  the  contractor  should  be  increased  by  $825  and 
should  be  rendered  for  $2,136  instead  of  $1,311.  This  is  in 
keeping  with  the  rule  laid  down  in  Adams  v.  Burbank,  103 
Cal.  646,  [34  Pac.  640],  and  many  other  decisions  of  various 
jurisdictions.  In  the  Adams  case  a  landlord  entered  into  a 
valid  contract  for  the  construction  of  a  building  upon  his 
land,  and,  after  the  partial  completion  thereof,  ousted  the 
contractor  and  appropriated  to  his  own  use  the  materials 
already  put  upon  the  ground  by  said  contractor.  The  court 
held  that  the  contractor  was  entitled  to  treat  the  contract  as 
rescinded,  and  to  recover  the  reasonable  value  of  the  work 
performed  and  materials  furnished  at  the  request  of  the 
owner,  and  that  he  was  not  bound  by  the  contract  price 
agreed  upon  for  the  work  and  was  not  limited  in  his  recovery 
to  the  payments  due  on  the  contract  at  the  time  he  was  pre- 
vented from  completing  it. 

In  Porter  v.  Arrowhead  Reservoir  Co.,  100  Cal.  500,  [35 
Pac.  146],  a  contract  for  the  construction  of  a  wagon  road 
called  for  payment  in  monthly  installments,  and,  upon  the 
failure  of  the  owner  to  pay  an  installment  when  due,  the 
contractor  stopped  work  and  sued  the  owner  on  a  quantum 
meruit  for  the  value  of  the  work  already  done.  It  was  held 
that,  in  order  to  recover,  it  was  necessary  for  the  plaintiff 
only  to  show  a  substantial  failure  on  the  part  of  the  owner 
to  comply  with  the  agreement,  and  in  the  opinion  various 
cases  cited  in  support  of  the  position,  among  them  being 
Schwartz  v.  Saunders^  46  111.  18,  in  which  the  owner  failed 
to  pay  the  contractor,  in  the  erection  of  a  building,  an  install- 
ment of  the  contract  price,  the  supreme  court  of  that  state 
saying:  ''That  he  had  a  right  to  abandon  the  work  uDder 
the  circumstances  seems  a  proposition  so  plain  as  to  require 
no  argumenti"  and  the  eo'u*t  cozicludes  that  **A  failoie  to 
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pay  an  inetallment  of  the  contract  price,  as  provided  in  the 
contract,  is  a  substantial  breach  of  the  contract  and  gives  the 
contractor  the  right  to  consider  the  contract  at  an  end,  cease 
work  and  recover  the  valne  of  the  work  already  performed.'* 

In  McConneU  v.  Corona  City  Water  Co.,  149  Cal.  60,  [8 
L.  R.  A.,  N.  S.,  1171,  85  Pac.  929],  the  contractor  undertook 
to  run  and  timber  a  tunnel,  and  the  owner  agreed  to  fur- 
nish all  the  timber  needed  for  the  purpose,  but  after  a  partial 
completion  of  the  work  the  owner  failed  to  furnish  lumber 
for  the  balance,  and,  in  discussing  the  situation  of  a  eon- 
tractor  under  such  circumstances,  the  supreme  court  said: 
"One  who  has  been  injured  by  a  breach  of  contract  has  an 
election  to  pursue  any  of  three  remedies.  He  may  treat  the 
contract  as  rescinded  and  may  recover  upon  a  quantum  meruit 
80  far  as  he  has  performed;  or  he  may  keep  the  contract 
alive,  for  the  benefit  of  both  parties,  being  at  all  times  ready 
and  able  to  perform ;  or  third,  he  may  treat  the  repudiation 
as  putting  an  end  to  the  contract  for  all  purposes  of  per- 
formance and  sue  for  the  benefits  he  would  have  realized  if 
he  had  not  been  prevented  from  performing." 

As  to  the  other  points  made  by  the  owner,  so  far  as  deemed 
worthy  of  consideration,  we  are  in  accord  with  the  views 
expressed  by  counsel  for  the  contractor  in  their  brief,  and  we 
may  as  well  adopt  substantially  their  method  and  reasoning. 
Whether  right  or  wrong,  the  order  overruling  the  demurrer 
to  the  complaint  for  uncertainty  in  that  it  was  not  averred 
whether  the  contract  sued  upon  was  written  or  oral  was  en- 
tirely without  prejudice,  for  the  reason  that  the  contract  was 
pleaded  in  the  cross-complaint  and  was  received  in  evidence 
without  objection  as  the  basis  of  the  contractor's  demand. 

There  was  no  specific  allegation  by  the  contractor  that  the 
material  furnished  by  him  was  actually  used  in  the  construc- 
tion of  the  building  or  that  said  building  had  been  completed, 
but  this  is  immaterial  in  view  of  the  fact  that  no  lien  was 
allowed  Tubbs.  His  complaint  is  manifestly  sufficient  on  a 
quantum  meruit,  and  authorized  a  personal  judgment  in  his 
favor  for  the  reasonable  value  of  his  services. 

The  point  that  Tubbs  was  a  necessary  party  defendant  to 
certain  lien  claimants'  action  consolidated  with  this  cannot  be 
considered^  since  it  was  not  raised  in  the  court  below. 
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There  seems  no  good  reason  why  a  mechanic's  lien  may  not 
be  foreclosed  through  the  agency  of  a  complaint  in  interven- 
tion. In  Mars  v.  McKay,  14  Gal.  127,  it  was  held  that  ''a 
suit  to  enforce  a  particular  lien  under  the  mechanic's  lien 
act  is  a  proceeding  to  enforce  all  the  liens  against  the  prop- 
erty. And  an  intervention  in  a  suit  already  pending,  if  filed 
within  the  six  months,  is  as  much  a  compliance  with  the  act 
as  an  original  suit."  It  was  said  by  the  court  that  the  **inter- 
venors  having  filed  their  intervention  and  become  parties  to 
the  suit  within  the  prescribed  period  of  six  months,  and  dur- 
ing the  existence  of  their  lien,  the  effect  of  their  position  is 
precisely  the  same  as  if  they  had  commenced  an  original 
action." 

The  foregoing  quotation  from  the  Mars  case  suggests  the 
answer  to  the  owner's  contention  that  the  complaints  in  inter- 
vention relate  to  the  date  of  the  commencement  of  the  original 
action,  and  since  the  original  action  was  begun  before  tiie 
intervenors  filed  their  notices,  the  complaints  in  intervention 
are  affected  by  this  infirmity  and  must  be  held  to  have  been 
prematurely  filed.  The  logic  of  this  contention  would  virtu- 
ally preclude  intervention  at  all  in  such  suits. 

But,  as  stated  in  the  Mars  case,  the  position  of  the  inter- 
venors is  the  same  as  though  they  had  brought  a  new  action, 
and  the  situation  must  be  viewed  in  the  light  of  the  facts 
existing  at  the  time  the  complaint  in  intervention  was  filed. 

As  stated  by  the  contractor,  the  cases  cited  by  the  owner 
in  reference  to  this  point  relate  to  an  entirely  different  situa- 
tion involving  an  amended  or  supplemental  complaint.  It 
is  undoubtedly  true  that,  where  a  complaint  is  filed  and  an 
action  begun  before  the  cause  of  action  attempted  to  be  stated 
has  accrued,  the  plaintiff  in  that  action  cannot  cure  the  defect 
by  filing  an  amended  complaint.  The  status  must  be  deter- 
mined as  of  the  date  of  the  beginning  of  the  action.  If,  how- 
ever, an  amended  complaint  sets  up  an  entirely  different  cause 
of  action,  to  that  extent  it  would  be  analogous  to  a  complaint 
in  intervention.  This  is  illustrated  by  the  case  of  Anderson 
V.  Mayers,  50  Cal.  525,  wherein  it  is  held  that  ''If  a  complaint 
on  a  judgment  is  amended  so  as  to  state  a  cause  of  action  on 
a  promissory  note,  the  action  on  the  note  is  not  commenced 
until  the  amended  complaint  is  filed,  and  the  statute  of  limi- 
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tations  on  this  note  commences  running  at  the  time  last  men- 
tioned." 

So  in  Atkinson  v.  Amador  etc.  Canal  Co.,  53  Gal.  102,  it 
was  held  that  where  the  action  was  trespass  and  an  amended 
complaint  was  filed  for  the  purpose  of  including  a  parcel  of 
land  inadTertently  omitted  from  the  original  complaint,  the 
filing  of  the  original  complaint  did  not  stop  the  statute  of 
limitations  from  running  against  the  trespass  upon  the 
omitted  parcel.  So  likewise  a  complaint  in  intervention  sets 
up  a  new  cause  of  action,  and  admittedly  also  in  favor  of  a 
third  party,  and  the  doctrine  of  relation  does  not  apply.  To 
determine,  therefore,  whether  the  action  has  been  brought 
prematurely,  or  whether  the  statute  of  limitations  has  run 
against  it,  we  must  look  to  the  date  of  the  filing  of  the  com- 
plaint in  intervention  and  not  of  the  filing  of  the  original 
complaint.  As  we  view  the  whole  case,  therefore,  the  evidence 
supports  the  findings  and  they  in  turn  authorize  the  judgment 
with  the  additional  award  of  $825  to  the  contractor.  Accord- 
ing to  the  allegations  of  his  complaint  he  was  entitled  to  the 
sum  of  $1,888.95  only.  As  it  was  not  amended  in  that  respect 
the  relief  accorded  to  him  should  not  exceed  that  amount. 

The  judgment  is  modified  by  increasing  the  amount  of  the 
personal  judgment  in  favor  of  the  contractor  Tubbs  to 
$1,888.95,  and  it  is  afSrmed  in  other  respects,  appellant  to  pay 
the  costs  in  case  No.  958 ;  each  party  to  pay  his  own  costs  in 
case  No.  954. 

Harty  J.y  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  4,  1912. 
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[Oiy.  No.  946.    Third  Appellate  Distriet.— September  6,  1912.] 

PEOPLE'S  WATER  COMPANY,  a  Corporation,  Respond- 
ent, V.  JOHN  DOE  LEWIS  (EDWARD  WILLIAM 
LUES),  Appellant. 

Ejbotment — TiTLB  Undeb  United  States  Patent— Defense  of  Ab- 
YEBSE  Possession — Objeotion  to  Patent  foe  First  Time  on  Ap- 
peal—  Review. — Where  the  plaintiff  in  an  action  of  ejectment 
claimed  title  under  the  grantee  of  a  United  States  patent,  and  the 
only  claim  made  by  defendant  in  the  trial  court  was  title  bj  adverse 
possession,  the  defendant  cannot  be  heard  to  object  for  the  first  time 
upon  appeal  that  it  was  not  shown  in  the  trial  court  that  the  railroad 
company,  which  was  the  original  patentee,  had  complied  with  the 
terms  prescribed  by  the  act  of  Congress  as  the  condition  on  which 
the  lands  should  be  granted  by  the  government. 

Id. — Patent  Conclusive  Evidence  of  Ascertained  Facts  Within  Ju- 
risdiction of  Land  Department. — ^When  a  law  of  Congress  pro- 
vides for  the  disposal  and  patenting  of  certain  public  lands  upon 
the  ascertainment  of  certain  facts,  which  the  proper  officers  of  the 
land  department  have  jurisdiction  to  ascertain  and  determine,  the 
patent  issued  thereon  is  a  eondusive  declaration  that  such  facts  have 
been  found  in  favor  of  the  patentee. 

lb. — Insufficient  Title  bt  Adverse  Possession  of  Pabv  of  Patented 
Tbaot— Failubb  to  Pat  All  Taxes  Assessed.— A  title  claimed 
by  adverse  possession  of  part  of  the  patented  premises  for  five  con- 
secutive years  is  not  supported,  where  it  appears  that  aU  taxes  as- 
sessed OB  the  property  claimed  were  not  paid  by  the  claimant  for  five 
eonseeutive  years.  The  fact  that  the  adverse  claimant  requested  the 
assessor  to  assess  his  adverse  claim,  and  that  he  refused  to  do  so, 
does  not  excuse  the  payment  of  aU  taxes  assessed  on  the  property  to 
perfect  his  adverse  title,  and  if  he  fails  by  the  payment  of  one  tax 
thereon  by  the  owner,  before  his  title  has  accrued,  he  fails  entirely. 

APPEAL  from  a    judgment  of    the  Superior    Court  of 
Contra  Costa  County.    R.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  M.  Bruner,  for  Appellant. 

Tom  M.  Bradley,  and  Harry  E.  Leach,  for  Respondent. 

BURNETT,  J.— The  facts  of  this  case  are  few  and  simple 
and  the  law  involved  therein  is  plain  and  well  seltlud.     The 
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complaint  in  ejectment  was  in  the  usual  form.  The  answer 
denied  to  plaintiff  ownership  of  any  part  of  the  property  or 
any  interest  therein,  admitted  possession  by  appellant,  set  up 
title  by  prescription,  and  pleaded  the  statute  of  limitations. 
The  appeal  is  from  the  judgment  in  favor  of  plaintiff. 

At  the  trial,  without  objection,  contest  or  contradiction,  the 
legal  record  title  was  shown  to  be  in  respondent.  By  mesne 
conveyances  it  was  connected  directly  with  a  United  States 
patent,  embracing  the  land  in  controversy,  issued  December 
21,  1901,  to  the  Central  Pacific  Railroad  Company.  The  only 
claim  made  by  appellant  in  the  court  below  was  that  he  had 
acquired  title  by  adverse  possession.  In  this  court  there  is 
an  additional  contention  that  there  was  an  infirmity  in  the 
proof  of  the  legal  record  title,  inasmuch  as  it  was  not  shown 
that  the  said  railroad  company  had  complied  with  the  terms 
prescribed  by  the  act  of  Congress  as  the  condition  upon  which 
the  land  should  be  granted  by  the  government.  It  would  be 
singular,  indeed,  if  a  litigant  were  permitted  to  keep  his  lips 
closed  in  the  trial  court,  and  to  speak  loud  enough  to  be 
heard  in  the  appellate  tribunal  and  to  maintain  such  an  attack 
upon  a  patent  issued  with  all  the  formalities  of  law.  These 
solemn  instruments  of  conveyance  are  surely  entitled  to 
greater  consideration  than  is  implied  by  appellant's  argu- 
ment. Even  if  the  objection  had  been  made  at  the  trial,  mani- 
festly the  patent  would  be  at  least  prinui  fade  evidence  of 
the  facts  therein  recited,  and  if  said  recitals  could  be  con- 
troverted at  all  in  such  proceeding  as  this,  the  law  would 
impose  the  burden  of  proof  upon  the  one  assailing  the  integ- 
rity of  the  instrument.  The  effect  of  a  patent  to  land  issued 
by  the  government  is  fully  discussed  in  Standard  Quicksilver 
Co.  V.  Habishaw,  132  Cal.  115,  [64  Pac.  113],  and  it  is  prob- 
ably sufficient  to  refer  to  that  case  with  the  authorities  therein 
cited.  The  aptness  of  the  following  quotation,  therein  made 
from  Gale  v.  Best,  78  Cal.  235,  [112  Am.  St.  Rep.  44,  20  Pac. 
550],  can  hardly  be  disputed:  "The  rule  is  well  settled  by 
numerous  decisions  of  the  supreme  court  of  the  United  States, 
that  when  a  law  of  Congress  provides  for  the  disposal  and 
patenting  of  certain  public  lands  upon  the  ascertainment  of 
certain  facts,  the  proper  officers  of  the  land  department  of 
the  general  government  have  jurisdiction  to  inquire  into  and 
determine  those  facts;  that  the  issuance  of  a  patent  is  an 
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official  declaration  that  such  facts  have  been  found  in  favor 
of  the  patentee,  and  that  in  such  a  case  the  patent  is  con- 
clusive in  a  court  of  law  and  cannot  be  attacked  collaterally. 
.  .  .  Our  opinion  is,  that  where  a  patent  issues  for  public 
land,  under  a  law  which  provides  for  its  disposal  as  agri- 
cultural land— either  to  a  railroad  company  or  to  pre-emption 
or  homestead  claimants — and  there  is  no  reservation  in  the 
law  except  a  general  one  of  mineral  lands,  and  no  reservation 
at  all  in  the  patent,  then  the  patent  must  be  considered  as  a 
con<slusive  determination  by  the  government  that  the  land  is 
agricultural;  and  afterward,  in  an  action  in  a  court  of  law, 
it  is  not  competent  to  reopen  the  question  of  the  character  of 
the  land.*'  Of  course,  as  pointed  out  in  the  Habishaw  case, 
there  is  a  well-known  exception  to  the  foregoing  doctrine 
recognized  by  the  decisions  where  the  department  has  no  juris- 
diction to  dispose  of  the  lands — ''that  is,  if  a  patent  be  abso- 
lutely void  upon  its  face,  or  were  issued  without  authority 
or  were  prohibited  by  statute,  or  if  the  lands  had  been  re- 
served from  sale,  or  dedicated  to  special  purposes,  the  patent 
may  be  collaterally  impeached — ^that  is,  it  may  be  shown  by 
anyone  to  be  void."  It  is  clear  that  there  is  nothing  dis- 
closed here  to  bring  the  case  within  the  exception,  even  if  the 
point  had  been  made  in  the  court  below.  The  fact  is  that  it 
is  made  manifest  by  the  recitals  of  the  patent  that  the  title 
to  the  property  vested  in  the  railroad  company  in  1870,  as 
in  that  year  the  demands  of  the  grant  by  the  act  of  Congress 
had  been  fully  met.  It  is  said,  in  Southern  Pac.  R.  B.  Co.  v. 
Whitaker,  109  Cal.  272,  [41  Pac.  1084],  ''that  the  grant  to 
the  railroad  company  was  a  grant  in  presenti,  and  operated 
to  vest  in  the  grantee  a  perfect  title  to  the  granted  lands, 
when  the  map  of  the  definite  location  of  the  road  was  filed 
in  the  office  of  the  commissioner  of  the  general  land  office,  is 
no  longer  an  open  question.  It  has  been  so  held  by  numerous 
decisions  rendered  in  similar  cases  by  the  supreme  court  of  the 
United  States  and  by  this  court.  And  thereafter  the  grantee 
could  have  maintained  an  action  for  the  possession  of  any  such 
lands,  without  waiting  for  the  issuance  of  a  patent  therefor. 
{Curtner  v.  United  States,  149  U.  S.  675,  [37  L.  Ed.  890,  12 
Sup.  Ct.  Rep.  985],  and  cases  cited;  Forrester  v.  Scott,  92  GaL 
402,  [28  Pac.  575] ;  Jatuwn  v.  Smith,  95  Cal.  154,  [30  Pac 
20010*' 
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After  proving  as  aforesaid  the  record  legal  title,  plaintiff 
introduced  evidence  showing  that  the  property  was  assessed 
from  the  year  1898  to  1910,  inclusive,  and  then  rested.  From 
a  juridical  standpoint,  then,  this  situation  was  presented: 
Plaintiff,  having  established  a  legal  title  to  the  property,  is 
presumed  to  have  been  possessed  thereof  within  the  time 
required  by  law,  and  the  occupation  of  the  property  by  de- 
fendant to  have  been  under  and  in  subordination  to  the  legal 
title,  and  this  presumption  can  only  be  overcome  by  sufBcient 
evidence  on  the  part  of  appellant  that  he  had  held  and  pos- 
sessed the  property  adversely  to  such  legal  title  for  five  years 
before  the  commencement  of  the  action.  (Code  Civ.  Proc, 
sec.  321 ;  Ross  v.  Evans,  65  Cal.  440,  [4  Pac.  443] ;  McNohU 
▼.  Justiniano,  70  Cal.  396,  [11  Pac.  742] ;  Southern  Pacific 
Railroad  Co.  v.  Whiiaker,  109  Cal.  272,  [41  Pac.  1084]; 
Standard  Quicksilver  Co.  v.  Habishaw,  132  Cal.  115,  [64  Pac. 
113].)  The  elements  that  constitute  this  ''adverse"  holding 
are  quite  familiar  and  need  not  be  restated.  (Code  Civ.  Proc, 
sec.  325;  Vnger  v.  Mooney,  63  Cal.  586,  [49  Am.  Rep.  100].) 

As  to  these  it  may  be  said  that  it  would  at  least  be  a  fair 
inference  that  appellant's  occupancy  was  not  under  a  claim 
of  right  in  view  of  his  testimony  that  ''I  went  to  the  assessor's 
ofSce,  Henry  Jones,  and  told  him  I  was  living  on  the  land 
and  I  would  like  to  have  the  land  assessed  to  me,  and  he 
asked  me  if  I  had  title  to  the  land  and  I  told  him  no,  and 
he  said  he  could  not  assess  it  to  me  then."  It  is  no  doubt 
true  that  the  ''acts  and  declarations  of  the  party  respecting 
his  claim  at  any  time  while  in  possession  before  commence- 
ment of  the  action,  whether  within  or  after  five  years  after 
the  commencement  of  his  possession,  would  be  admissible  as 
tending  to  show  the  character  in  which  he  claimed  during  the 
whole  time,"  and  whether  the  possession  is  adverse  must  be 
determined  from  all  the  evidence  in  the  case.  {Cannon  v. 
Siockmon,  36  Cal.  535,  [95  Am.  Dec.  205].) 

This  feature  of  the  case,  however,  may  be  passed  without 
further  comment,  as  it  is  plain  that  the  lower  court  was  en- 
tirely justified  in  concluding  that  appellant  had  utterly  failed 
to  satisfy  the  requirement  of  the  code  "that  in  no  case  shall 
adverse  possession  be  considered  established  under  the  pro- 
visions of  any  section  or  sections  of  this  code  unless  it  shall 
be  shown  .  .  .  and  the  party  or  persons,  their  predecessors  and 
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grantors,  have  paid  all  the  taxes,  state,  eounty  or  municipal^ 
which  have  been  levied  and  assessed  upon  the  land/'  Ap- 
pellant testified:  **I  have  known  the  lands  for  about  twelve 
years.  They  were  not  occupied  by  any  person  when  I  first 
became  acquainted  with  them,  and  I  then  settled  upon  them. 
I  went  to  the  land  ofiBce  and  tried  to  file  on  it  and  they  would 
not  let  me  file  on  it.  I  went  twice  to  file  on  it  and  they  would 
not  let  me  file  on  them."  He  detailed  also  the  improvements 
that  he  made  on  the  land,  and  in  the  cross-examination  the 
following  questions  and  answers  appear:  *'Did  you  ever  pay 
any  taxes  on  itt  A.  There  was  none  assessed  against  me  to 
pay  on  it.  Q.  Did  you  ever  pay  any  taxes  on  itt  A.  There 
was  none  assessed  on  it  to  me,  I  couldn't  pay  it.  Q.  Did  you 
ever  pay  any  taxes f  A.  Not  on  the  land  I  didn't."  It  is 
thus  to  be  seen  that  appellant,  in  one  vital  respect,  has  fallen 
short  of  establishing  his  title  by  prescription.  He  attempts 
to  excuse  his  failure  on  the  ground  that  he  was  prevented 
from  making  the  required  payment.  This  explanation  is 
sought  to  be  shown  by  an  affirmative  answer  to  the  leading 
question  of  his  counsel:  ''I  understood  you  to  say  that  you 
had  offered  to  pay  all  taxes  that  were  assessed!"  But  it  does 
not  appear  in  any  manner  when  or  to  whom  this  offer  was 
made  or  whether  it  was  ever  repeated.  The  witness  probably 
referred  to  the  occasion  aforesaid  when  he  requested  that  the 
property  be  assessed  to  him.  No  case  has  been  cited  and  it 
is  believed  none  could  be  found  in  which  it  has  been  held  that, 
under  similar  circumstances,  there  has  been  a  compliance  with 
the  plain  provision  of  the  statute. 

The  decisions  upon  which  appellant  relies  can  afford  him 
no  comfort  and  in  their  facts  are  so  unlike  this  as  to  be  hardly 
instructive.  As  pointed  out  by  respondent,  the  sentence 
quoted  by  appellant  from  McNoble  v.  Jtistiniano,  70  Cal.  395, 
[11  Pac.  742],  relates  to  a  supposititious  case  different  from 
the  one  before  us.  As  to  that,  even,  the  supreme  court  ven- 
tured only  the  tentative  suggestion  that  a  different  question 
"might"  have  been  presented.  It  is  hardly  necessary  to  add 
that  a  legal  doctrine  cannot  be  safely  anchored  to  a  ** perhaps" 
or  ''might  have  been."  But  the  statement  which  seems  to 
afford  to  appellant  some  satisfaction  is  preceded  by  the  dec- 
laration of  the  necessity  for  the  payment  of  the  taxes  by  the 
defendant,  and  it  was  held  that  he  was  not  relieved  of  the 
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duty  by  reason  of  the  fact  that  the  property  was  assessed  to 
others  in  with  a  larger  tract,  it  being  said  that:  "Under  the 
circumstances  the  defendant  was  not  relieved  of  the  conse- 
quence of  a  failure  to  pay  the  taxes  by  the  fact  (if  such  be 
the  fact)  that  after  the  assessment  was  made  he  could  not 
pay  the  taxes  on  the  land  of  which  he  claimed  the  possession 
without  paying  those  assessed  on  the  larger  tract  including 
such  land." 

In  Cavanangh  v.  JacTcson,  99  Cal.  672,  [34  Pac.  509],  the 
claimant  had  paid  the  taxes  as  required  by  the  statute,  and 
the  vital  question  was  as  to  whether  the  payment  by  the 
owner  of  the  record  title  rendered  ineflfective  the  payment  by 
the  defendant  who  claimed  title  by  prescription,  and  the  court 
held  that:  "The  fact  that  the  owner  of  the  land  has  also 
had  the  land  assessed  to  him  during  the  five  years'  period, 
and  has  paid  the  taxes  levied  thereon,  does  not  affect  the 
rights  of  the  adverse  possessor,  who  has  continuously  paid  or 
tendered  the  taxes  assessed  to  himself,  regardless  of  the  time 
or  priority  of  payment  of  taxes  by  them  respectively." 

In  Owsley  v.  Matson,  136  Cal.  401,  [104  Pac.  983],  the 
taxes  were  also  paid  by  the  claimant  for  the  term  prescribed 
by  the  statute.  The  principal  question  involved  grew  out  of 
the  circumstance  that  there  was  a  redemption  of  the  property 
by  the  adverse  possessor  and  also  a  double  assessment  of  the 
property.  It  was  rightly  held  by  the  supreme  court  that: 
^' Where  a  tax  on  the  land  adversely  possessed  is  allowed  to 
become  delinquent  and  a  sale  has  taken  place,  and  so  far 
as  appears,  a  redemption  has  been  made  thereof  in  good  faith 
by  the  adverse  possessor  or  his  successor  in  interest  while  in 
undisturbed  possession,  such  redemption  operates  as  a  pay- 
ment of  the  tax,  within  the  terms  of  the  statute  requiring  the 
adverse  possessor  to  pay  the  taxes  upon  the  property  claimed." 
As  to  the  other  question,  the  McNoble  case  was  followed  in 
holding  that  it  was  immaterial  that  the  land  was  also  assessed 
to  the  owner  of  the  record  title  and  the  taxes  paid  by  him. 

In  Olowner  v.  De  Alverez,  10  Cal.  App.  194,  [191  Pac. 
432],  the  decision  was  against  the  adverse  claimant  for  the 
reason  that  he  had  paid  the  taxes  for  only  four  years,  and 
the  levy  for  the  fifth  year  was  paid  by  the  owner  of  the  record 
title.  Therein  it  was  said  that  "title  by  adverse  possession 
cannot  be  established  by  merely  showing  that  the  land  has 
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been  occupied  and  claimed  for  five  years  continnonslyy  when 
all  taxes  assessed  against  the  property  are  paid  by  the  pos- 
sessor for  four  years  only,  and  the  taxes  for  the  fifth  year  have 
been  paid  by  the  owner,  though  assessed  against  the  pos- 
sessor." It  was  properly  held  that  the  assessment  for  tax- 
ation is  of  the  property,  and  not  against  the  owner  or  pos- 
sessor, and  that  "the  adverse  possessor  must  be  as  vigilant 
to  pay  all  taxes  assessed  against  the  property  as  in  holding 
the  possession  of  the  land,  and  if  he  fails  by  reason  of  the 
payment  of  one  tax  by  the  owner  before  his  title  has  aeemed, 
he  fails  entirely." 

In  consonance  with  the  plain  terms  of  the  law,  there  is  no 
doubt  that  for  five  consecutive  years  the  claimant  must  pay 
all  the  taxes  assessed  against  the  property,  or  at  least  tender 
such  payment  during  the  same  periods  To  so  hold  is  to  affirm 
the  judgment  of  the  lower  court,  and  it  is  so  ordered. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Ciy.  No.  960.    Third  Appellate  DUtriet.— fieptember  e,  19U.1 

HARRON,  RICKARD  ft  McCONE,  a  Corporation,  Appel- 
lant, V.  JOHN  SISK,  Respondent. 

Bali  of  Enoinx— Distinction  as  to  Iicpubd  Wabbantt.— la  aa  aetioa 
involving  a  breach  of  warranty  upon  the  sale  of  an  engine  of  a  ipe- 
cified  type,  in  which  it  was  urged  that  there  was  no  implied  war- 
ranty that  the  engine  would  do  the  work  required  of  it,  inasmaeh 
as  the  purchase  was  of  a  well-known  staple  article  from  a  seller 
who  was  not  a  manufacturer,  it  is  held  that  there  is  a  clear  distinc- 
tion between  such  a  transaction  and  the  ease  where  the  purchaser 
relies  upon  the  judgment  of  the  seller  for  the  selection  or  manofae- 
ture  of  an  article  suitable  and  adequate  for  a  certain  purpose,  and 
that  this  distinction  is  based  upon  authority,  and  accords  with  Sfc- 
tion  1763  et  seq.  of  the  Civil  Code. 

Id. — Bbbach  or  Exprbss  Warranty — Extbmt  of  Powxe  of  Emsini— 
Action  for  Unpaid  Prior  —  Drfrnsks  —  Bxsoission  —  Damaois— 
Support  of  Verdict. — In  an  action  to  recover  the  unpaid  priee  upon 
the  sale  of  such  engine,  which  appears  te  have  been  sold  under  ai 
express  warranty  that  it  was  a  forty-horse  power  "Foos"  type  hori- 
lontal  engine,  under  which  $400  had  been  paid  upon  ths  priee,  tbe 
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defendant  may  show  a  breach  of  luch  express  warranty,  and  set  up 
as  defenses  a  prompt  rescission  for  such  breach,  and  an  ofPer  to 
return  the  engine,  and  claim  a  jadgment  for  the  part  of  the  price 
paid,  and  also  a  elaim  for  damages  for  breach  of  sueh  warranty. 
It  is  held  that  if  there  is  sufficient  evidence  to  support  the  Terdiet 
upon  either  theory  it  will  be  sustained  upon  appeaL 
Id. — Right  of  Election  of  BuTxift— Cods  Bemkdixs. — The  buyer  may 
either  rescind  for  the  breach  of  the  warranty,  or  elaim  damages  for 
such  breach,  or  rely  upon  the  breach  of  the  warranty  when  sued  for 
the  price.  The  breach  of  an  express  warranty  upon  a  sale  of  per- 
sonal property  comes  within  the  purview  of  section  1669  and  see- 
tion  1091  of  the  Civil  Code,  which  authorize  rescission  or  a  elaim 
for  damages  for  the  breach  of  an  express  warranty,  and  would 
sanction  the  plea  of  such  breach,  in  reduction  of  damages,  in  an 
aetion  brought  to  recover  purchase  money. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County,  and  from  an  order  denying  a  new  triaL  L.  W. 
Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Dennett,  and  Chickering  &  Oregory,  for  Appellant 

W.  H.  Hatton,  for  Respondent 

BURNETT,  J.— The  action  was  brought  to  recover  the  bal- 
ance due  for  the  sale  of  what  was  known  as  a  forty-horse 
power  Foos  type  special  horizontal  engine.  The  agreed  price 
was  $1,642.50,  of  which  $400  was  paid  at  the  time  of  the 
purchase.  The  defense,  set  forth  in  varying  phraseology,  is 
based  upon  the  claim  of  a  breach  of  warranty.  The  action 
was  tried  before  a  jury  and  a  general  verdict  rendered  for 
defendant  in  the  sum  of  $400.  The  appeal  is  from  the  judg- 
ment and  the  order  denying  a  motion  for  a  new  trial. 

The  first  contention  of  appellant  worthy  of  notice  is  that 
there  was  no  implied  warranty  that  the  engine  would  do  the 
work  required  of  it.  This  proposition  of  law  is  urged  by 
reason  of  the  fact  that  the  purchase  was  of  a  certain  specified, 
well-known,  staple  article,  from  a  seller  who  was  not  the  man- 
ufacturer. There  is  a  clear  distinction  between  such  trans- 
action and  the  case  where  the  purchaser  relies  upon  the 
judgment  of  the  seller  for  the  selection  or  manufacture  of  an 
article  suitable  and  adequate  for  a  certain  purpose.    There 
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are  many  decisions  upon  the  subject,  among  which  is  the 
carefully  considered  opinion  of  the  supreme  court  of  Kansas 
in  the  case  of  Ehrsam  v.  Brown,  76  Kan.  206,  [15  L.  B.  A., 
N.  S.,  877,  91  Pac.  181],  which  may  be  consulted  with  profit. 
This  diversity  is  also  recognized  by  the  provisions  of  our 
Civil  Code  found  in  section  1763  et  seq. 

This  feature  of  the  discussion,  however,  may  be  dismissed, 
as  respondent  claims  the  breach  of  an  express  warranty  con- 
tained in  the  following  language  of  the  contract  of  sale: 
*' Guarantee:  All  Foos  Engines  are  guaranteed  to  deliver  their 
rated  horse  power  at  sea-level."  Respondent's  position  is 
that  the  engine  fell  far  short  of  this  requirement,  and  that 
hence  there  was  a  substantial  failure  of  consideration  as  set 
forth  for  a  defense  in  the  answer  to  the  complaint.  This  is 
the  occasion  for  the  assertion  of  appellant,  admittedly  sound, 
that  *' defendant  can  recover,  if  at  all,  only  upon  showing 
some  defect  in  the  engine  in  question,  which  constitutes  a 
breach  of  such  warranty."  And  herein  it  is  declared  that 
**  there  is  no  evidence  before  the  court  that  the  engine  in  ques- 
tion was  not  what  it  claimed  to  be  and  did  not  actually  de- 
liver forty-horse  power.  The  sole  defect  in  the  engine  com- 
plained of  is  directed  to  the  clutch."  As  to  this  we  do  not 
think  it  can  be  maintained  that  there  is  no  substantial  evi- 
dence from  which  a  reasonable  inference  can  be  drawn  that 
the  engine  was  materially  defective.  It  may  be  admitted  that 
the  evidence  as  to  the  infirmity  of  the  clutch  is  more  persuasive 
than  that  in  reference  to  the  engine  proper,  but  in  considera- 
tion of  all  the  circumstances  as  we  must  view  them,  it  is 
believed  that  the  jury  were  warranted  in  the  conclusion  that 
there  was  a  breach  of  appellant's  guaranty.  In  this  connec- 
tion attention  is  called  by  respondent  to  the  following  facts 
disclosed  by  the  record:  In  1908  defendant  used  the  same 
separator  to  thresh  grain,  and  the  power  was  furnished  by  a 
twenty-five  horse-power  gasoline  engine,  which  furnished  all 
the  power  that  was  needed.  The  work  done  then  was  the 
same  kind  of  work  and  under  similar  conditions  as  that  at- 
tempted in  1909  with  the  use  of  the  engine  in  question.  After 
this  **Foos"  engine  was  received  defendant  employed  a  crew 
of  men  to  carry  on  threshing  operations.  He  did  all  in  his 
power  to  have  the  engine  furnish  the  necessary  horse-power 
to  operate  his  separator.    He  tried  for  twelve  days  to  make 
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the  engine  furnish  sufficient  power  for  this  purpose,  but  he 
did  not  succeed,  and  he  testified  that  it  could  not  be  made 
to  furnish  sufficient  horse-power  to  run  his  separator  and 
enable  him  to  conduct  his  threshing  operations.  He  further 
declared  that  during  said  twelve  days  everything  possible  and 
everything  necessary  was  done  to  cause  the  engine  to  deliver 
forty-horse  power,  but  the  engine  would  not  and  did  not  fur- 
nish it  or  sufficient  power  to  run  his  separator.  From  the 
cross-examination  of  defendant's  witnesses  and  from  the  tes- 
timony offered  by  plaintiff  it  could  be  and  it  has  been  plaus- 
ibly argued  that  the  failure  of  the  engine  to  furnish  sufficient 
power  for  the  purpose  intended  was  due  to  the  inability  of 
the  clutch  and  pulley  to  carry  it  to  the  separator,  and  not  to 
the  want  of  development  of  the  power,  but,  as  we  view  it, 
the  other  inference  is  not  unreasonable  that  the  engine  itself 
was  incapable  of  measuring  up  to  the  guaranteed  efficiency. 

Assuming,  then,  support  for  the  asserted  breach,  what  re- 
dress is  open  to  defendant  T  He  may  undoubtedly  set  up 
either  or  both  of  two  defenses:  first,  a  rescission  with  its 
resulting  restoration,  and  second,  damages  that  he  has  suffered 
for  the  violation  of  the  contract.  It  is  undoubtedly  true  that 
the  fact  that  the  buyer  has  a  right  to  rescind  does  not  compel 
him  to  resort  to  that  remedy.  He  may  still,  if  he  so  elect, 
and  if  the  contract  does  not  expressly  confine  his  remedy  to 
a  rescission,  affirm  the  sale  and  maintain  an  action  on  the 
warranty  for  damages,  or  rely  upon  the  breach  of  the  war- 
ranty when  sued  for  the  price.  (30  Am.  &  Eng.  Ency.  of 
Law,  195.)  In  some  jurisdictions  rescission  is  not  allowed 
except  for  fraud,  and,  in  others,  a  distinction  is  made  be- 
tween executed  and  executory  contracts.  (Id.,  190.)  In  this 
state  the  statute  designates  the  grounds  for  rescission  and  pro- 
vides how  it  may  be  effected.  (Civ.  Code,  sees.  1689,  1691.) 
One  of  these  grounds  is  the  failure  of  the  consideration  in 
whole  or  in  part,  and  it  is  well  settled  that  the  breach  of  an 
express  warranty  in  sales  of  personal  property  comes  within 
the  purview  of  this  provision  and  authorizes  rescission  or 
claim  for  damages.  In  Polhemus  v.  Heiman,  45  Cal.  579,  in- 
volving the  sale  of  wool  with  an  express  warranty  that  it 
should  not  be  in  an  unmerchantable  condition  by  reason  of 
dirt  and  burrs,  the  supreme  court  said:  ''Having  a  warranty, 
the  defendants  were  not  required  to  return  or  offer  to  return 
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the  wool.  If  it  was  not  what  it  was  warranted  to  be  they 
might  have  done  so,  and  thus  have  rescinded  the  contract, 
but  they  were  at  liberty  to  retain  it  and  bring  an  action  for 
the  breach  of  the  warranty,  or  plead  the  breach  in  reduction 
of  damages  in  any  action  brought  by  the  vendors  for  the 
purchase  money.*' 

In  Hoult  V.  Baldmn,  67  Cal.  610,  [18  Pac.  440],  in  an  action 
to  recover  the  purchase  price  of  a  harvesting  machine,  the 
defendant  set  up  a  warranty  of  the  machine,  a  breach  of  the 
warranty  and  a  prompt  offer  to  return  the  machinery  to  the 
plaintiffs  after  he  discovered  its  insufiSciency.  The  supreme 
court  said:  ** Having  taken  the  machine,  then,  under  a  war- 
ranty, whether  it  be  that  expressed  in  the  writing  or  provided 
by  the  code,  or  both,  the  defendant  had  the  right,  if  there  was 
a  breach  of  the  warranty,  that  is,  if  in  any  respect  the  machine 
was  not  what  it  was  warranted  to  be,  to  rescind  the  sale  by 
returning  or  offering  to  return  it  to  the  plaintiffs.*' 

The  familiar  requirement  of  the  code  (Civ.  Code,  sec.  1691) 
is  that  the  one  seeking  to  take  advantage  of  its  provisions 
must  rescind  promptly,  upon  discovering  the  facts  which  en- 
title him  to  rescind,  and  he  must  restore  to  the  other  party 
everything  of  value  which  he  has  received  from  him  under 
the  contract,  or  must  offer  to  restore  the  same,  upon  condition 
that  such  party  shall  do  likewise.  By  the  allegations  of  his 
answer  there  is  no  doubt  defendant  brought  himself  clearly 
within  the  terms  of  the  statute.  It  appears  that  on  the 
thirteenth  day  of  July,  he  received  the  engine;  that,  about 
ten  days  later,  he  attempted  to  operate  it,  and  continued  his 
trial  for  two  weeks  without  success;  that,  on  or  about  the 
10th  of  August,  he  informed  plaintiff  of  the  failure  of  the 
engine  to  deliver  the  required  power;  that,  on  or  about  the 
20th  of  August,  plaintiff  removed  from  the  engine  the  friction 
clutch  and  did  not  return  it;  that,  on  or  about  the  30th  of 
August  following,  the  defendant  in  writing  informed  and 
notified  plaintiff  of  his  rescission  of  the  contract.  It  is  true 
that  in  his  written  notice  he  demanded  the  payment  of  the 
amount  of  damages  caused  by  the  failure  of  the  engine,  in 
addition  to  the  return  of  the  $400,  but  this  was  not  made  a 
condition  precedent  to  the  redelivery  of  the  engine,  the  notice 
stating:  '*The  engine  is  here  at  your  disposal";  and  **I 
hereby  offer  to  return  to  you  the  engine  and  all  accessories 
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thereof  and  everything  connected  therewith  received  by  me 
from  yon  which  has  not  already  been  returned  to  you."  This 
written  offer  is  admitted  by  appellant  to  have  been  received 
and,  upon  the  assumption  of  a  breach  of  warranty,  the  offer 
was  sufScient  to  place  appellant  in  default  and  to  authorize 
the  restoration  of  the  parties  to  their  former  position.  This, 
of  course,  would  include  the  return  to  defendant  of  the  $400 
paid  as  part  of  the  purchase  price  of  the  engine. 

As  we  look  at  the  record,  then,  impressed  with  all  the  in- 
tendments in  favor  of  the  action  of  the  jury  and  the  court 
below  that  the  law  enjoins,  we  find  a  sale  under  an  express 
warranty,  the  payment  of  part  of  the  purchase  price,  a  breach 
of  the  warranty,  a  prompt  rescission  of  the  contract  after  the 
discovery  of  the  failure  of  the  consideration,  and  a  verdict 
and  judgment  in  favor  of  the  purchaser  for  the  return  of  the 
money  paid.  Appellant's  answer  is  that  ''an  issue  of  rescis- 
sion was  not  made,"  and,  furthermore,  in  the  closing  brief, 
that  ''Under  the  issues  as  tried  in  this  case,  and  as  made  by 
the  pleadings,  the  action  to  rescind  was  abandoned  and  de- 
fendant relied  upon  his  claim  for  damages  for  breach  of 
warranty."  But  we  do  not  so  read  the  record.  Both  de- 
fenses were  set  up,  as  they  might  well  be,  and  if  upon  either 
theory  we  find  suflBcient  legal  support  for  the  verdict,  the 
result  must  be  an  affirmance.  It  is  true  that  the  attention 
of  the  court  and  jury  seems  to  have  been  occupied  largely 
with  the  consideration  of  the  claim  for  damages,  and  the  in- 
structions are  devoted  entirely  to  that  theory,  but  there  was 
no  necessity  for  proof  of  the  rescission  in  view  of  the  ad- 
mission in  appellant's  pleading,  and  the  absence  of  any  in- 
structions on  the  subject  of  rescission  is  probably  due  to 
explanations  and  admissions  in  the  argument.  At  any  rate, 
while  it  is  doubtful  whether  there  is  sufficient  evidence  to 
support  the  verdict  upon  the  theory  of  an  affirmance  of  the 
contract,  it  is  believed  that  it  is  not  unsupported  upon  the 
other  ground. 

It  is  assumed  that  defendant  will  not  attempt  to  withhold 
the  engine  from  appellant  if  it  has  not  already  been  restored. 
None  of  the  alleged  errors,  most  of  which,  indeed,  affect  the 
theory  of  damages,  can  be  held  sufficiently  erroneous  to  over- 
throw the  verdict,  sustainable,  as  we  believe  it  is,  on  the 
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hypothesis  that  the  contract  of  sale  was  rescinded  for  breach 
of  warranty. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  courti 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  4,  1912. 


[CiT.  No.  937.    Third  Appellate  District.— September  7,  1912.] 

EUGENE     HAYES,    Respondent,    ▼.    WESTERN    FUEL 
COMPANY,  a  Corporation,  Appellant. 

AcnoN  FOB  Personal  Injukdes — ^Neouqencb  of  Employer — DsFiiffiva 
Bucket  in  Unloading  Vessel — ^Knowledoe  of  Dbfect->Suppobt 
OF  Verdiot. — In  an  action  bj  an  emplojee  engag;ed  in  unloading  a 
▼easel  for  negligence  of  hie  employer  in  furnishing  a  defective  bucket 
for  delivering  coal  therefrom,  which  overturned  in  midair  and  dis- 
charged its  contents  upon  plaintiff,  to  his  serious  personal  injury, 
where  it  appears  that  the  employer  had  knowledge  of  its  defective 
condition,  but  negligently  continued  to  use  the  same,  and  that  the 
defect  was  of  such  a  character  as  to  render  it  unsafe  for  the  pur 
pose  intended,  it  is  held  that  there  is  evidence  sufficient  to  support 
the  verdict  for  the  plaintiff. 

Id.— Support  of  Verdict  Against  Contributory  Nbolioenoe. — It  is 
held  that  the  jury  was  justified  in  holding  that  the  accident  was  not 
due  to  any  contributory  negligence  of  the  plaintiff,  and  that  there 
was  no  such  assumption  of  risk  by  him  as  to  relieve  the  defendant 
from  liability.  The  servant  does  not  assume  the  risk  that  comes 
from  the  use  of  improper  appliances. 

Id. — ^DuTT  OF  Master  to  Furnish  Reasonably  Safe  Appliances — Ex- 
ception— Caution. — It  is  the  duty  of  the  master  to  furnish  reason- 
ably safe  appliances  to  the  servant  for  the  prosecution  of  his  work, 
and  to  exercise  reasonable  care  in  keeping  such  appliances  in  a 
safe  condition  for  use,  and  if  an  injury  results  to  the  servant  from 
the  failure  of  the  master  to  perform  this  duty,  the  master  is  liable 
for  the  consequences.  But  if  the  master  provides  and  keeps  only 
proper  tools  or  appliances  for  the  use  of  the  servant,  and  the  ser- 
vant selects  one  obviously  unfit,  the  master  is  not  liable,  though 
this  exception  to  the  master's  primary  duty  must  be  applied  with 
great  caution. 
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Id. — Duty  or  Master  to  Inspect  and  ^k)RRECT  Appliancxs  BBroBi 
UsB. — It  Ib  the  dutj  of  the  master  to  inspect  appliances  and  diseoTer 
their  defects  before  putting  them  in  use,  and  to  use  ordinary  care, 
diligence  and  skill  to  keep  them  in  good  and  safe  condition.  He 
ean  neither  avoid  this  responsibility  by  delegating  it  to  any  servant, 
nor  by  simply  giving  general  orders  that  servants  shall  examine  for 
themselves,  before  using,  what  ia  furnished  by  him. 

Id. — DKncTiVB  Bugkxt  not  Selected  bt  Plaintiff  but  bt  Foreman 
BxpRiSKNTiNG  MASTER. — It  appears  that  the  defective  bucket  was 
not  selected  by  the  plaintiff,  but  by  a  foreman,  who  in  the  selection 
of  the  bucket  represented  the  master,  and  gave  no  warning  to  plain- 
tiff of  its  defective  character;  and  the  jury  were  properly  instructed 
that  the  obligation  of  the  master  to  furnish  suitable  appliances  la 
a  duty  which  cannot  be  delegated  to  another,  so  as  to  exonerate 
the  employer  from  liability  for  its  negligent  performance.  The  act 
or  omission  of  the  foreman  was  the  act  or  omission  of  the  master, 
irrespective  of  his  grade. 

Id. — Btjrden  of  Proof  to  Show  Plaintiff's  Knowledge  of  Defective 
Condition  of  Bucket. — The  burden  of  proof  rested  upon  the  di»- 
fendant  to  show  knowledge  by  the  plaintiff  of  the  defective  con- 
dition of  the  bucket.  It  is  held  that  such  burden  of  proof  was  not 
sustained,  and  that  there  is  no  direct  evidence  to  show  that  the 
plaintiff,  as  an  employee  in  the  hold,  had  any  knowledge  of  such 
defective  condition;  but  that  the  inference  is  fair  and  reasonable^ 
from  the  fact  that  he  had  been  at  work  in  the  hold  but  a  few  hours 
before  he  was  injured  by  the  fall  of  the  bucket,  that  he  was  with- 
out knowledge  of  its  imperfect  condition. 

Id. — Statutory  Limitation  of  Effect  of  Knowledge. — ^Under  seetion 
1970  of  the  Civil  Code  as  amended  in  1907,  it  is  enacted  that: 
"Knowledge  by  an  employee  of  the  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways,  appliances,  or  structures  of 
such  employer  shall  not  be  a  bar  to  recovery  for  any  injury  or 
death  caused  thereby,  unless  it  shall  also  appear  that  such  employee 
fully  understood,  comprehended  and  appreciated  the  dangers  inci- 
dent to  the  use  of  such  defective  machinery,  ways,  appliances  or 
structures,  and  thereafter  consented  to  use  the  same,  or  continued 
in  the  use  of  the  same."  It  is  held  that  there  is  no  evidence  that 
he  had  such  understanding,  comprehension,  or  appreciation  of  the 
dangers  incident  to  the  use  of  the  defective  bucket. 

Id.~Assumption  of  Bisk— Proper  Instruction. — The  court  properly 
instructed  the  jury  that:  "While  the  servant  assumes  all  of  the 
ordinary  risk  of  the  business  in  which  he  ia  employed,  he  does  not, 
by  reason  of  his  employment,  assume  the  risk  of  defective  prem- 
ises, machinery,  or  structures  furnished  by  the  master,  if  the  defect 
was  either  known  to  the  master,  or  could  have  befin  diacovered  by 
tho  master  by  a  rsasoiiably  careful  inspection.'* 
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Id.— Proper  RErusAL  of  Bsquested  Instruction  as  to  Employment 
OF  Blacksmith  to  Make  Repairs. — A  requested  instruction  to  the 
•ffect  that  the  employment  of  a  blacksmith  to  make  repairs  of 
defeetive  buckets  or  tubs  was  a  discharge  of  defendant's  dutj  was 
properly  refused,  as  ignoring  the  duty  of  the  master,  in  the  first 
place,  to  furnish  suitable  appliances,  and  as  implying  that  he  may 
relieve  himself  of  responsibility  by  delegating  the  task  to  an  em- 
ployee, although  another  employee  in  a  different  line  of  work  was 
injured  in  consequence  of  the  act  of  one  who  represents  the  master 
in  the  selection  of  the  appliance,  and  as  lacking  in  simplicity,  and 
as  likely  to  be  misunderstood  by  the  jury,  and  as  being,  in  so  far 
as  correct,  fully  covered  by  the  other  instructions  of  the  court. 

Id. — Support  of  Speoial  Finding  and  General  Verdict.— It  is  held 
that  there  is  evidence  to  sustain  the  negative  answer  of  the  jury  to  a 
special  finding  submitted  upon  the  question  whether  "it  was  the  duty 
of  the  stevedores  employed  by  the  defendant  to  select  a  tub  or  tubs 
that  they  were  to  use  in  their  work  from  a  number  of  tubs  in  good 
repair  kept  on  hand  by  the  defendant";  but  it  is  held  that  if  it 
were  unsupported,  it  cannot  require  a  reversal,  since  the  general 
verdict  may  be  sustained  upon  the  theory  of  defendant's  negligence 
in  leaving  the  defective  bucket  upon  the  deck  of  the  vessel,  whence  it 
was  taken  and  pat  into  use  in  the  hold. 

APPEAL  from  the  Superior  Court  of  the  City  and  County 
of  San  Franciaco.    Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

0.  H.  Wilson,  for  Appellant 

Eugene  D.  SulHvan,  and  0.  K  Gushing,  for  Respondent 

BURNETT,  J. — ^Respondent  was  awarded  by  a  jury  a  ver- 
dict for  $5,000  for  personal  injuries  received  while  employed 
in  filling  buckets  with  coal  in  the  hold  of  a  vessel  belonging  to 
appellant.  The  circumstances  of  the  accident,  the  extent  of 
the  damage  and  the  particular  ground  for  charging  respon- 
sibility to  defendant  are  disclosed  in  the  following  allegations 
of  the  complaint: 

**That  on  said  twenty-sixth  day  of  March,  1907,  while  plain- 
tiff was  80  employed  by  defendant  and  while  he  was  so  en- 
gaged in  the  performance  of  the  duty  for  which  he  was 
employed,  to  wit,  filling  said  buckets  with  coal  in  the  hold 
of  said  vessel,  defendant  was  hoisting  from  the  hold  of  said 
vessel  one  of  said  buckets  filled  with  coal,  and  the  same  over- 
turned above  said  hatchway  and  at  a  great  height,  to  wit, 
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Beventy-five  feet  above  and  directly  over  the  place  in  said 
hold  where  plaintiff  was  working,  and  the  contents  of  said 
bucket,  to  wit,  over  one  thousand  pounds  of  coal,  fell  upon 
and  around  said  plaintiff,  and  broke  and  splintered  the  bones 
of  one  of  plaintiff's  legs  so  badly  that  part  of  said  bones  had 
to  be  removed,  and  broke  two  of  plaintiff's  ribs,  and  other- 
wise greatly  bruised  and  injured  plaintiff  and  thereby  caused 
him  great  pain  and  suffering. 

''That  said  bucket  which  overturned  and  emptied  its  con- 
tents upon  plaintiff  as  aforesaid  was  at  the  time,  and  long 
prior  thereto,  defective  and  broken;  that  the  rim  on  the 
upper  rear  part  of  said  bucket  was  cracked,  thereby  causing 
the  latch  which  is  fastened  to  the  bale  of  said  bucket  at  one 
end,  and  to  the  clutch  on  the  rear  of  said  bucket  at  the  other, 
and  which  prevents  said  bucket  from  dumping  before  reach- 
ing the  defendant's  bunkers,  to  become  loosened  and  thereby 
causing  said  bucket  to  overturn  in  midair." 

It  is  also  alleged  that  the  defendant  had  knowledge  of  the 
defective  condition  of  the  bucket,  but  negligently  continued 
to  use  it  till  plaintiff  was  injured.  The  answer  expressly  ad- 
mitted the  employment  and  the  allegations  concerning  the 
nature  of  the  work,  the  character  of  the  accident  and  the  ex- 
tent of  the  injury,  but  denied  the  other  material  averments 
of  the  complaint  and  set  up  as  an  affirmative  defense  that 
the  injury  was  caused  by  the  fault  and  negligence  of  the 
plaintiff,  and,  furthermore,  that  said  injury  was  chargeable 
to  the  risks  of  plaintiff's  employment  at  the  time  of  the  acci- 
dent, ''which  said  risks  had  been  and  were  duly  assumed  by 
the  plaintiff." 

From  the  standpoint  of  respondent  the  case  involves  pri- 
marily the  application  of  the  familiar  legal  doctrine,  declared 
in  the  decisions  over  and  over  again,  that  it  is  the  duty  of 
the  master  to  furnish  reasonably  safe  appliances  to  the  ser- 
vant for  the  prosecution  of  his  work  and  to  exercise  reasonable 
care  in  keeping  said  appliances  in  a  safe  condition  for  use, 
and  if  an  injury  results  to  the  servant  from  the  failure  of  the 
master  to  perform  this  duty,  the  latter  is  liable  for  the  con- 
sequences. Speaking  generally,  it  may  be  said  that  in  the 
record  there  is  found  ample  support  for  this  theory  of  re- 
spondent. From  the  direct  and  circumstantial  evidence  a 
rational  inference  may  be  drawn  that  the  said  coal  bucket 
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was  defective  as  alleged  in  the  complaint,  bat  it  was  furnished 
to  plaintiff  in  that  condition  by  appellant ;  that  the  defect  was 
of  such  character  as  to  render  it  unsafe  to  use  the  bucket  for 
the  purpose  intended ;  in  other  words,  that  it  was  not  reason- 
ably safe  to  operate  it  as  plaintiff  was  required  to  do  in  the 
prosecution  of  his  work,  and  that  the  accident  with  the  con- 
sequent injury  would  not  have  occurred  had  it  not  been  for 
said  defect.  But,  of  course,  it  does  not  necessarily  follow 
that  plaintiff  was  entitled  to  recover.  However,  in  reference 
to  the  aflSrmative  defenses  of  appellant,  it  is  confidently  be* 
lieved  that  the  jury  was  justified  in  holding  that  the  accident 
was  not  due  to  any  contributory  negligence  of  plaintiff,  and 
that,  in  a  legal  sense,  there  was  no  such  assumption  of  risk 
by  him  as  to  relieve  defendant  from  liability. 

These  considerations  will  receive  more  specific  attention  as 
MOtice  is  given  to  the  various  contentions  of  appellant. 

Of  these,  in  the  foreground  of  the  discussion  and  mani- 
festly constituting  a  proposition  of  vital  importance  in  the 
determination  of  the  appeal,  the  assertion  is  made  by  counsel 
that  the  case  comes  within  the  rule,  "that  where  a  master 
provides  and  keeps  proper  tools  or  appliances  for  the  use  of 
his  servants  and  delegates  to  them  the  duty  of  selecting  such 
as  they  require,  then  the  master  is  not  responsible  if  the 
servant  voluntarily  uses  a  tool  or  appliance  that  has  become 
obviously  defective  and  unfit  for  use,  and  is  injured  by  reason 
thereof." 

Concerning  this  statement  of  the  rule  and  the  propriety  of 
invoking  it  in  the  case  before  us,  several  suggestions  seem  not 
inappropriate.  In  passing,  it  may  be  said  that  there  is  some 
inaccuracy  in  the  language  used.  It  rather  implies  that  if 
the  master  provides  and  keeps  only  proper  tools  or  appli- 
ances for  the  use  of  the  servant,  and  the  servant  voluntarily 
selects  therefrom  one  obviously  unfit,  the  master  is  not  liable. 
Where  only  proper  tools  are  supplied,  it  is  manifest  that  no 
room  can  be  found  for  the  unfit.  But,  interpreting  the  rule, 
as  no  doubt  intended,  to  contemplate  the  case  where  a  proper 
tool  has  become  unfit  from  use  and  is  then  selected  by  the 
servant,  it  is  clear,  upon  principle  and  under  the  authorities, 
that  the  rule  must  be  applied  with  great  caution.  Otherwise, 
we  will  find  the  problem  embarrassed  by  the  presence  of  two 
antagonistic  and  irreconeilable  principles.    Since  the  master 
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is  bound  to  furnish  suitable  tools  and  appliances,  the  servant 
may  assume,  of  course,  that  the  master  will  perform  that  legal 
and  moral  duty.  It  necessarily  follows  that  the  servant  does 
not  assume  the  risk  that  comes  from  the  use  of  unfit  and 
improper  appliances.  Nor  is  the  servant  required  to  distrust 
the  fidelity  of  the  master  to  this  obligation,  nor  does  the  law 
demand  of  the  servant  that  he  make  an  examination  or  in- 
quiry at  his  peril  to  ascertain  the  fitness  of  the  tool  or  ap- 
pliance for  the  work  intended.  This  would  be  in  contraven- 
tion of  the  doctrine  of  the  master's  responsibility  for  the  char- 
acter of  the  tools.  Of  course,  however,  the  law,  as  well  as 
common  sense  and  conunon  justice,  demands  that  the  servant 
shall  comport  himself  as  upright  and  reasonable  men  ordinar- 
ily do,  and  if  he  discovers  the  unfitness  of  the  appliance  and 
appreciates  the  danger  incident  to  its  use  and,  nevertheless, 
he  continues  without  complaint  in  the  prosecution  of  the  work 
and  injury  results,  the  law,  in  consonance  with  the  judgment 
of  fair-minded  men,  exacts  of  him  the  penalty  for  his  folly, 
and  attributes  the  consequences  to  his  own  negligence  rather 
than  to  that  of  the  master.  Furthermore,  there  may  be  in- 
stances where  the  defect  or  unfitness  of  the  appliance  is  so 
palpable  and  obtrusive  and  the  danger  incident  to  its  use, 
under  the  circumstances  disclosed,  so  palpable,  that  knowl- 
edge of  these  facts,  even  in  the  absence  of  direct  evidence 
to  that  effect,  must  be  imputed  to  the  servant.  No  circum- 
stance, however,  should  be  permitted  to  obscure  or  derogate 
from  the  importance  of  the  initial  and  primary  obligation  of 
the  master  to  furnish  suitable  tools  and  appliances. 

It  may  be  well  to  notice  how  the  subject  has  been  treated  by 
some  of  the  authorities. 

In  Bailey's  Personal  Injuries,  volume  1,  section  251,  it  is 
said:  "It  is  well  settled  that  it  is  the  duty  of  the  master  to 
provide  suitable  and  safe  machinery  and  appliances  for  the 
use  of  his  operatives,  and  it  is  also  settled  that  the  duty  does 
not  stop  here,  but  that  it  is  likewise  his  duty  to  keep  such  ma* 
chinery  in  proper  repair  and  in  safe  working  order,  and  if 
these  duties  or  any  of  them  are  negligently  performed,  and 
one  of  the  servants  thereby  sustains  an  injury,  the  master  is 
liable,  even  though  he  may  have  intrusted  the  performance  of 
such  duties  to  subordinates,  by  whatever  name  they  may  be 
caUcd." 
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In  Shearman  and  Rediield  on  Negligence,  fifth  edition,  sec- 
tion 194,  the  authors,  after  stating  the  familiar  personal  duty 
of  the  master  to  furnish  proper  tools  and  implements,  declare : 
''The  master  is  not  entitled  to  time  to  discover  defects  in 
things  which  are  defective  when  put  in  use.  He  should  ex- 
amine them  before  putting  them  in  use.  He  cannot  evade  his 
responsibility  in  these  respects  by  simply  giving  general  or- 
ders that  servants  shall  examine  for  themselves,  before  using 
the  place,  materials,  etc.,  furnished  by  him."  In  section  194a 
it  is  said:  **The  master  is  also  personally  bound,  from  time 
to  time,  to  inspect  and  examine  all  instrumentalities  furnished 
by  him,  and  to  use  ordinary  care,  diligence  and  skill  to  keep 
them  in  good  and  safe  condition." 

In  Daves  v.  Southern  Pac.  Co,,  98  Cal.  19,  [35  Am.  St.  Rep. 
133,  32  Pac.  708],  it  is  said:  ''The  duties  which  a  railroad 
corporation  owes  to  its  servants  and  which  it  is  required  to 
perform  are  to  furnish  suitable  machinery  and  appliances  by 
which  the  service  is  to  be  performed  and  to  keep  them  in  re- 
pair and  order.  .  •  .  The  performance  of  these  duties  cannot 
be  shifted  by  it  to  a  servant  so  as  to  avoid  responsibility  for 
injury  caused  to  another  servant  by  its  omission.  Nor  is  their 
negligent  performance  one  of  the  ordinary'  risks  of  the  service 
impliedly  assumed  by  the  employee  by  his  contract  of  em- 
ployment." The  doctrine  is  more  elaborately  considered  and 
presented  in  Sanborn  v.  Madera  Flume  etc.  Co.,  70  Cal.  261, 
[11  Pac.  710],  and  Tedford  v.  Los  Angeles  Electric  Co.,  134 
Cal.  76,  [54  L.  R.  A.  85,  66  Pac.  76]. 

Respondent's  classification  of  the  cases  upon  the  subject, 
while  probably  somewhat  arbitrary,  possesses  merit,  and  it 
may  be  of  assistance  in  the  consideration  of  apparently  con- 
fiicting  decisions.  It  is  thus  claimed  that  "the  cases  where 
the  servant  is  injured  as  a  result  of  some  defect  in  appliances 
furnished  by  the  master  fall  into  three  general  classes,  as  fol- 
lows :  1.  Where  there  are  defects  or  breaks  in  appliances  fur- 
nished By  the  master  which  should  not  be  defective  or  broken. 
Such  is  the  case  here.  2.  Where  the  injury  results  from  some 
defect  in  the  adjustment  or  preparation  of  the  appliance,  and 
where  the  adjustment  or  preparation  is  to  be  done  by  the  ser- 
vant, and  is  a  part  of  the  work  that  he  is  employed  to  do; 
obviously  diflferent  from  the  case  at  bar.  3.  Where  the  defect 
in  the  appliance  is  one  necessarily  attendant  upon  the  use  of 
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the  appliance  and  which  is  usually  repaired  by  the  workman 
himself  and  to  repair  which  suitable  materials  are  supplied, 
or  where  the  appliance  is  of  such  a  character  that  the  use  of 
it  results  in  a  gradual  deterioration  which  ultimately  renders 
it  unsafe,  as  for  example,  the  wearing  of  a  rope,  the  loosening 
of  a  bolt  OP  the  dulling  of  an  instrument — also  clearly  differ- 
ent from  the  case  at  bar."  Under  the  first  class  are  cited  the 
following  cases :  Jager  v.  Calif omia  Bridge  Co,,  104  Cal.  542, 
[38  Pac.  413],  where  plaintiff  was  injured  by  the  falling  upon 
him  of  a  cross-beam  or  headblock  which  became  detached  from 
its  proper  position  at  the  top  of  a  pile-driver,  and  wherein, 
in  holding  defendant  responsible  for  the  condition  of  the  ap- 
pliance, the  court  said:  ''It  is  not  necessary  to  cite  authorities 
to  the  point,  for  the  rule  is  elementary  that  the  same  duty 
devolves  upon  the  master  in  subsequently  maintaining  the  ap- 
pliance in  a  safe  and  suitable  condition  as  rested  upon  him 
when  it  was  originally  furnished  to  his  servant";  Alexander 
▼.  Central  L.  &  M.  Co.,  104  Cal.  532,  [38  Pac.  410],  wherein 
plaintiff  was  injured  by  falling  from  a  platform,  and  the  same 
rule  was  declared  as  to  defendant's  duty  to  provide  a  suitable 
scaffold  and  platform  and  to  use  care  afterward  in  its  inspec- 
tion and  supervision  for  the  purpose  of  discovering  the  de- 
fects that  may  subsequently  appear ;  Pacheco  v.  Judson  Mfg. 
Co.,  113  Cal.  541,  [45  Pac.  833],  wherein  the  plaintiff  was 
injured  by  the  breaking  of  a  pair  of  shears,  part  of  which  fell 
upon  him,  the  court  reversing  a  judgment  of  nonsuit  upon  the 
ground  that  "the  evidence  was  such  that  the  jury  might  have 
deduced  as  inferences  therefrom,  that  previously  to  the  break- 
ing which  was  the  immediate  occasion  of  injury  to  plaintiff, 
the  shears  were  cracked  and  weakened;  that  this  condition 
was  so  far  to  be  reasonably  anticipated  as  to  render  prudent 
the  adoption  of  measures  for  its  discovery,  and  would  have 
been  detected  by  the  application  of  reasonable  and  not  im- 
practicable tests;  that  such  tests  were  not  applied";  and  that, 
therefore,  the  defendant  might  legally  have  been  held  respon- 
sible for  the  accident ;  and  Higgins  v.  Williams,  114  Cal.  176, 
[45  Pac.  1041] ,  involving  an  injury  to  plaintiff  by  the  falling 
upon  him  of  an  iron  bucket  which  was  being  used  to  hoist 
earth  from  a  trench  in  which  he  was  working.  It  appeared 
that  the  bucket  fell  by  reason  of  a  pin  coming  out  of  a  block 
that  held  the  cable,  and  the  pin  should  have  been  kept  in 
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place  by  a  key,  but  there  was  no  key.  The  court  said:  "Wil 
son  [the  foreman]  knew  of  this  defect,  or  should  have  known 
of  it,  and  his  knowledge  was  the  knowledge  of  defendants. 
In  performing  his  duty  he  acted  not  as  a  fellow-servant  with 
plaintiff,  but  as  representative  or  agent  of  defendants  and 
for  his  negligence  they  are  responsible." 

In  the  second  class  are  placed  the  following  cases  cited  by 
appellant:  Bums  v.  Sennett,  99  Cal.  363,  [33  Pac.  916] ;  Ker- 
rigan V.  Market  Si.  Ry.,  138  Cal.  509,  [71  Pac.  621] ;  LeisA- 
man  v.  Union  Iron  Works,  148  Cal.  274,  [113  Am.  St.  Rep. 
243,  3  L.  R.  A.,  N.  S.,  500,  83  Pac.  30] ;  Manning  v.  Mining 
Co.,  149  Cal.  35,  [84  Pac.  657] ;  Kelley  v.  Norcross,  121  Mass. 
509;  Fraser  v.  Red  River  Lumber  Co.,  45  Minn.  237,  [47  N. 
W.  785] ;  Treka  v.  Burlington  etc.  Ry.  Co.,  100  Iowa,  209,  [69 
N.  W.  422].  The  interesting  and  specific  review  of  these 
cases  by  respondent  might  well  be  reproduced  if  time  and 
space  would  permit. 

The  other  cases  cited  by  appellant  are  assigned  by  respond- 
ent to  the  third  class,  of  which  we  mention  only  those  from 
this  state,  as  follows :  Callan  v.  Bull,  113  Cal.  593,  [45  Pac. 
1017] ;  Belling  v.  Schindler,  145  Cal.  305,  [78  Pac.  710] ; 
Toume  v.  United  etc.  Co.,  146  Cal.  769,  [2  Ann.  Cas.  905,  70 
L.  R.  A.  214,  81  Pac.  124].  Of  these,  the  Towne  case  is  par- 
ticularly  relied  upon  by  appellant  as  decisive  of  the  contro- 
versy here.  This  position,  it  is  believed,  cannot  be  main- 
tained, on  account  of  the  vital  difference  between  the  facts  of 
that  case  and  this.  Adopting  substantially  the  language  of 
respondent,  we  find  the  Towne  case  to  be  as  follows:  A  line- 
man, in  the  employ  of  the  defendant,  was  injured  by  the  fall- 
ing of  an  electric  light  pole  which  the  plaintiff  and  others 
were  removing  from  the  street.  The  men  were  furnished  with 
pike  poles,  which  were  about  ten  or  twelve  feet  in  length, 
about  two  inches  in  diameter,  one  end  having  an  iron  ferrule 
and  an  iron  pike  at  the  end,  about  one  and  a  half  inches  in 
length,  to  be  used  in  bracing  the  poles  to  be  removed  and  to 
keep  them  from  falling  while  the  man  engaged  in  removing 
the  wires  was  up  the  pole.  Plaintiff  was  directed  to  climb 
and  clear  the  wires  from  one  of  the  poles,  and  another  man 
was  directed  to  brace  ike  pole  on  its  unprotected  side  with  a 
pike  pole.  This  man  took  from  the  pike  poles,  which  were 
then  and  there  on  the  ground  within  reach,  a  pole  which  had 
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become  dull  and  worn  at  the  point,  and  forced  the  barbed  por- 
tion thereof  into  the  electric  light  pole,  about  eight  feet  from 
the  ground,  and  rested  the  other  end  of  the  pike  pole  on  the 
ground  for  the  purpose  of  forming  a  brace.  While  plaintiflf 
was  at  the  top  of  the  electric  light  pole  it  fell  and  thereby 
plaintiff  was  injured.  The  pole  fell  because  it  was  decayed 
at  the  ground  and  because  the  pike  pole,  being  dull,  did  not 
penetrate  it  a  sufficient  depth  to  hold,  but  broke  out  or  slipped, 
thus  letting  the  pole  fall  to  the  ground.  The  judgment  was 
reversed  on  the  ground  that  it  was  the  duty  of  the  servant  to 
know  when  the  pike  poles  were  dull  and  in  need  of  sharpen- 
ing and  to  select  one  in  good  order  and  not  to  use  a  dull  one. 
That  the  Towne  case  presents  an  exception  to  the  general  rule 
is  pointed  out  by  the  supreme  court  in  Fogariy  v.  Southern 
Pacific  Co.,  151  Cal.  794,  [91  Pac.  652],  wherein  the  court, 
through  Mr.  Justice  Angellotti,  says:  '*This  rule  [the  rule  in 
the  Towne  case]  is  a  qualification  of  the  general  rule  relative 
to  the  duty  of  the  employer  to  furnish  an  appliance  that  is 
reasonably  safe,  and  to  use  reasonable  care  to  keep  the  same 
in  proper  repair,  and  as  stated  in  Helling  v.  Schindler,  145 
Cal.  303,  [78  Pac.  710],  it  relates  only  to  such  slight  defects 
attendant  upon  the  operation  of  machinery  as  from  their 
nature  require  remedying  at  the  hands  of  the  operators  them- 
selves and  as  a  part  of  the  proper  operation  of  the  machine." 
Additional  emphasis  is  given  to  the  point,  it  may  be  said,  by 
respondent's  analysis  of  the  cases  cited  as  authority  in  the 
Towne  decision. 

But  there  are  certain  vital  facts,  deducible  from  the  view 
that  we  must  take  of  the  evidence,  some  of  which  will  be  spe- 
cified, that  render  it  clear  that  the  rule  of  the  Towne  case 
has  no  application  here.  One  decisive  circumstance  is  that 
the  bucket,  in  its  defective  condition,  was  furnished  by  appel- 
lant to  plaintiff  when  he  began  his  work.  We  have  a  right  to 
infer  that  it  was  not  selected  by  plaintiff,  furthermore  that  it 
was  not  his  duty  to  select  it,  and  that  there  was  no  change  in 
its  condition  during  his  employment.  The  accident  occurred 
the  day  he  was  employed  and  when  he  began  his  work,  and 
the  manner  in  which  the  defective  tub  was  supplied  is  related 
by  the  witness  Carlson  as  follows:  '*I  was  not  foreman  in  the 
hatch  where  plaintiff  was  working,  but  I  was  foreman  on  the 
•ther  hatch.    When  I  found  that  tub  was  broken,  I  took  it 
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out  of  the  hatch  and  landed  it  on  the  deck.  That  was  the 
first  day  we  started  to  work  on  that  steamer.  Hayes  was  hurt 
the  next  day.  Before  he  was  hurt,  Ben  Cline's  gang  came 
and  took  that  tub  from  the  deck  where  I  had  put  it  and  went 
aft  to  their  hatch.  Ben  Cline  was  foreman  of  the  Hayes  gang. 
I  do  not  know  what  that  gang  did  with  the  tub  after  I  saw  it 
run  to  their  own  hatch.  Q.  And  it  was  while  Cline  had  the 
gang  of  men  unloading  coal  from  the  hatch  next  to  yourself 
that  he  came  and  took  that  tub  away,  was  itf  A.  Yes,  sir." 
There  is  no  evidence  that  Hayes  was  among  the  '*gang"  that 
took  the  tub.  From  circumstances  which  we  will  not  stop  to 
detail  it  is  fairly  inferable  that  he  was  not.  But,  at  any  rate, 
the  tub  was  placed  on  the  deck  by  the  foreman  of  one  hatch, 
who  knew  and  apparently  gave  no  warning  of  its  defective 
condition,  whence  the  bucket  was  taken,  under  the  direction  of 
the  foreman  of  the  hatch  in  which  plaintiff  was  employed  and 
there  put  to  use  without  the  latter 's  attention  having  been 
called  to  any  defect  0/  unfitness  in  said  appliance.  The  jury 
were  justified  in  concluding  that  it  was  the  duty  and  the  cus- 
tom of  the  fora^Tian  of  the  hatch  to  obtain  and  supply  the 
buckets  for  the  use  of  the  workmen,  and  they  were  correctly 
instructed  that  the  obligation  of  the  master  to  furnish  suit- 
able appliances  and  to  keep  them  in  repair  and  order  'Ms  a 
duty  which  cannot  be  delegated  to  another,  so  as  to  exonerate 
the  employer  from  liability  to  an  employee  who  is  injured  by 
omission  to  perform  the  duty  or  by  its  negligent  performance. 
In  respect  to  such  act  or  duty,  the  servant  who  undertakes  or 
omits  to  perform  it  is  the  representative  of  the  master.  The 
act  or  omission  is  the  act  or  omission  of  the  master,  irrespec- 
tive of  the  grade  of  the  servant  whose  negligence  caused  the 
injury,  or  of  the  fact  whether  it  was  or  was  not  practicable 
for  the  master  to  act  himself."  {Higgins  v.  Williams,  114 
Cal.  176,  [45  Pac.  1041] ;  O'Connell  v.  United  Railroads  of 
San  Francisco,  19  Cal.  App.  36,  [124  Pac.  1022].) 

Again,  the  burden  was  upon  appellant  to  show  that  r^ 
spondent  actually  had  or  ought  to  have  had  knowledge  of  the 
defective  condition  of  said  bucket.  From  the  record  we  can 
say  that  neither  inference  is  so  imperative  as  to  exclude  any 
other  rational  conclusion.  Indeed,  there  is  no  direct  evidence 
upon  the  subject  of  plaintiff's  actual  knowledge,  neither  party 
having  seen  &t,  apparently,  to  question  him  concerning  it. 
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One  of  the  fellow- workmen,  so  he  testified,  discovered  the  de- 
fect before  the  accident  occurred,  but  there  is  no  evidence 
that  he  directed  to  it  in  any  manner  the  attention  of  respond- 
ent, nor  can  we  say  that  the  blemish  was  so  obvious  as  to  re- 
quire plaintiff  to  be  held  to  the  responsibility  of  actual  knowl- 
edge. On  the  contrary,  incomplete  as  the  record  is  in  this 
respect,  considering  the  fact  that  plaintiff  was  at  work  in  the 
hold  of  the  vessel  and  for  only  a  few  hours,  with  nothing  ap- 
parently to  excite  his  special  attention  to  the  bucket  or  to 
arouse  his  suspicions,  the  inference  is  quite  fair  and  reason- 
able and  not  subject  to  legal  stricture,  that  he  was  without 
knowledge  of  said  imperfection. 

In  brief,  therefore,  under  the  settled  principles  of  appellate 
practice,  the  record  presents  us  the  case  of  a  master  furnish* 
ing  his  servant  with  a  defective  appliance,  not  only  with  the 
presumption  of  knowledge  which  the  law  imposes,  but  with 
actual  knowledge  of  its  unfitness,  and  giving  no  information 
of  its  condition  to  the  servant,  who  does  not  know  and  is  not 
required  to  know  that  the  appliance  is  otherwise  than  normal, 
and  injury  subsequently  resulting  from  the  use  of  said  appli- 
ance. Hence,  the  general  rule  contended  for  by  respondent 
is  rendered  clearly  applicable. 

Besides,  the  law  of  the  servant's  responsibility  in  operation 
at  the  time  of  this  accident  was  somewhat  different  from  its 
condition  when  the  Towne  case  was  decided.  In  1907  section 
1970  of  the  Civil  Code  was  amended,  in  addition  to  other  re- 
spects, by  adding  the  provision  that  "Knowledge  by  an  em- 
ployee injured  of  the  defective  or  unsafe  character  or  condi- 
tion of  any  machinery,  ways,  appliances  or  structures  of  such 
employer  shall  not  be  a  bar  to  recovery  for  any  injury  or 
death  caused  thereby,  unless  it  shall  also  appear  that  such 
employee  fully  understood,  comprehended  and  appreciated  the 
dangers  incident  to  the  use  of  such  defective  machinery,  ways, 
appliances  or  structures,  and  thereafter  consented  to  use  the 
same,  or  continued  in  the  use  of  the  same." 

There  is  not  only  no  evidence  that  plaintiff  **  fully  under- 
stood, comfprehended  and  appreciated"  the  dangers  incident 
to  the  use  of  said  defective  bucket,  but  it  is  quite  reasonable 
to  hold  that  if  he  knew  of  the  defect,  he  believed  there  was  nO 
additiolial  danger  incident  thereto.  Indeed,  defendant  denied 
under  oath  not  only  that  the  bucket  was  broken  or  defective. 
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but  also  that  it  ever  turned  by  reason  of  any  broken  or  de- 
fective condition,  and  an  effort  was  made  at  the  trial  to  show 
that  the  defect  did  not  add  to  the  peril  of  plaintiff's  situation. 
Legally,  respondent  had  as  much  right  as  appellant  to  be  mis- 
taken in  that  particular. 

This  effort  to  prove  that  the  bucket  could  be  safely  oper- 
ated has  given  rise  to  one  point  of  controversy  in  reference 
to  a  ruling  of  the  court.  The  witness  Olinder,  a  blacksmith, 
who  had  been  in  the  employ  of  defendant  for  several  years 
and  whose  duty  it  was  to  repair  the  tubs  and  machinery  gen- 
erally, after  stating  that  following  the  accident  he  discovered 
that  a  bolt  was  missing  from  the  tub,  was  asked  the  question : 
''Will  the  absence  of  the  bolt  produce  such  a  looseness  that  it 
would  dumpt"  Assuming  that  the  question  involved  a  mat- 
ter of  expert  testimony,  it  is  entirely  apparent,  as  pointed  out 
by  respondent,  that  the  ruling  sustaining  an  objection  was  not 
prejudicially  erroneous  for  the  reason  that  plaintiff  in  his 
complaint  did  not  count  upon  any  such  defect,  and  for  the 
reason  that  the  ground  was  entirely  covered  by  the  witness  in 
answer  to  other  questions. 

There  are  two  assignments  of  error  in  relation  to  the  in- 
structions. 

As  we  understand  the  law  of  negligence,  one  phase  of  it 
was  correctly  given  by  the  court  as  foUows:  "While  the  ser- 
vant assumes  all  the  ordinary  risks  of  the  business  in  which 
he  is  employed,  he  does  not,  by  reason' of  his  employment,  as- 
sume the  risk  of  defective  premises,  machinery  or  structures 
furnished  by  the  master,  if  the  defect  was  either  known  to 
the  master,  or  could  have  been  discovered  by  the  master  by 
a  reasonably  careful  inspection."  Appellant's  objection  to 
the  instruction  is  stated  in  this  language:  ''This  instruction 
tells  the  jury  that  the  defendant  is  liable  in  this  case  if  they 
find  that  its  tub  was  defective,  and  that  it  knew  of  or  could 
have  discovered  the  defect  by  a  reasonably  careful  inspection, 
and  that  the  plaintiff  did  not  assume  the  ordinary  risks  of  the 
business  which  were  known  to  the  defendant  or  could  have 
been  discovered  by  him." 

In  this  appellant  is  clearly  in  error.  The  court  was  not 
dealing  with  the  ordinary  risks  of  the  business,  but  with  the 
extraordinary  condition  occasioned  by  the  act  of  the'  master 
in  supplying  defective  appliances.    Since  it  is  the  duty  of  the 
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master  to  furnish  safe  appliances,  he  must  be  primarily  and 
legally  accountable  for  the  consequences  of  his  failure  to  ob- 
serve his  duty  in  that  respect.  The  other  contingency  sug- 
gested by  appellant  was  covered  by  the  court  in  additional 
instructions,  one  of  which  contained  this  statement:  ''An 
employer  is  not  bound  to  indemnify  his  employee  for  losses 
suffered  by  the  employee  in  consequence  of  the  ordinary  risks 
of  the  business  in  which  he  is  employed." 

Appellant  complains  of  the  action  of  the  court  in  refusing 
to  give  the  following  instruction:  "If  you  find  from  the  evi- 
dence that  the  tubs  furnished  for  the  use  of  the  defendant's 
employees  were  of  the  kind  ordinarily  used  for  the  purpose  by 
employers  in  the  same  line  of  business  in  the  community,  and 
if  you  find  that  the  defendant  at  the  time  complained  of  em- 
ployed a  blacksmith  to  keep  the  tubs  in  repair,  and  if  you 
further  find  the  defendant  kept  on  hand  a  number  of  tubs  in 
good  repair,  ready  for  use,  any  one  of  which  could  have  been 
had  and  used  by  the  employees  at  the  time  complained  of, 
and  if  you  further  find  that  it  was  the  duty  of  defendant's 
employees  to  select  for  use  tubs  in  good  repair  and  discon- 
tinue the  use  of  any  tub  that  became  defective  while  in  use, 
then  I  charge  you  that  the  defendant  performed  its  whole 
duty  toward  the  plaintiff,  and  is  not  responsible  in  this  case, 
even  though  you  find  that  the  employees  selected  for  use  a 
defective  tub  from  among  those  in  good  repair  kept  on  hand 
by  defendant,  or  even  though  you  find  that  the  employees  con- 
tinued to  use  a  tub  after  it  became  obviously  defective.  In 
such  case  your  verdict  must  be  for  the  defendant."  There 
are  several  objections  to  the  instruction,  as  suggested  by  re- 
spondent. Probably  the  vital  one  is  that  it  ignores  and  vir- 
tually nullifies  the  importance  of  the  duty  of  the  master  in 
the  first  place  to  furnish  suitable  appliances.  It  also  implies 
that  he  may  relieve  himself  of  this  responsibility  by  delegate 
ing  the  task  to  an  employee,  although  another  employee  in  a 
different  line  of  work  may  be  injured  in  consequence  of  the 
act  of  the  one  who  represents  the  principal  in  the  selection 
of  the  appliance.  There  is  a  formal  objection  also  that  it 
lacks  simplicity  and  was  likely  to  be  misunderstood  by  the 
jury.  Again,  it  is  apparent  that  the  particular  phase  of  the 
law  of  negligence  intended  to  be  reached  by  said  instruction 
waa  fully  covered  by  other  instructions  which  were  certainly 
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exceedingly  favorable  to  appellant.  Indeed,  the  charge  of  the 
court,  taken  in  its  entirety,  seems  to  have  left  nothing  lacking 
for  the  faithful  guidance  of  the  jury. 

We  are  convinced  that  there  is  support  in  the  evidence  for 
the  negative  answer  of  the  jury  to  the  question :  "Do  you  find 
from  the  evidence  that  it  was  the  duty  of  the  stevedores  em- 
ployed by  the  defendant  to  select  a  tub  or  tubs  that  they  were 
to  use  in  their  work  from  a  number  of  tubs  in  good  repair 
kept  on  hand  by  the  defendant^'  But  even  if  not  supported, 
the  circumstance  would  not  require  a  reversal  of  the  case, 
since  the  general  verdict  could  be  sustained  upon  the  theory 
of  defendant's  negligence  in  leaving  the  defective  bucket  upon 
the  deck  of  the  vessel,  whence  it  was  taken  and  put  into  use 
in  the  hold. 

It  would  be  pleasing  to  follow  more  closely  and  completely 
the  interesting  argument  of  counsel,  but  the  length  of  this 
opinion  already  invites  apology. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Cir.  No.  1022.    TUrd  Appellat*  Distrlet.— September  7,  ldl2.] 

REED  ORCHARD  COMPANY,  a  Corporation,  et  al,  Peti- 
tioners, V.  SUPERIOR  COURT  OP  THE  STATE  OP 
CALIFORNIA  IN  AND  FOR  THE  COUNTY  OP 
YOLO,  and  Hon.  N.  A.  HAWKINS,  Judge  Thereof, 
Respondents. 

Eminent  Domain — Possession  or  Raiiaoad  Company  Pending  Lrri- 
OATioN — Deposit  or  Amount  Bequired — Interests  not  Seosk- 
OATED— Supersedeas.— Where  a  railroad  company  had  obtained  a 
judgment  in  eminent  domain,  and,  in  oompliance  with  section  1254 
of  the  Code  of  Civil  Procedure,  had  made  the  full  amount  of  the 
depoflitfl  therebj  required  to  secure  aU  demands,  though  the  Talue 
thereof  is  not  segregated,  the  court  had  jurisdiction  under  that 
section  to  permit  the  railroad  companj  to  take  possession  of  and 
use  the  property  pending  the  litigation,  and  the  appellate  court 
will  not  issue  a  writ  of  supersedeas  of  such  order  far  possfission 
pending  an  appeal  from  th«  judgment. 


Digitized  by 


Google 


Sept  1912.]     Reed  Orchard  Co.  v.  Superior  Court. 

Id. — OFncs  of  Wbit  of  Supkbsidsab. — A  writ  of  ntpersedeas  will  be 
allowed  only  when,  in  pursuance  of  some  statute,  there  has  been 
effected  a  stay  of  proceedings,  to  which  the  writ  can  relate;  but  if 
la  any  ease  the  statute  doea  not  provide  for  such  stay,  the  writ  of 
mtpers^deaa  will  not  iaraa. 

Id. — CoNSTiTnnoNAUTT  of  Sacnoii  1254  of  Ck>DE  of  Oetil  Pbooeditbz. 
The  validity  and  constitutionality  of  section  1254  of  the  Code  of 
Civil  Procedure,  providing  for  the  possession  of  the  condemning 
railroad  company  pending  an  appeal,  have  been  expressly  adjudicated, 
and  cannot  now  be  questioned,  since  its  object  is  to  provide  an 
adequate  fund  fully  to  reimburse  the  land  owner,  to  be  paid  into 
court  for  that  purpose^  aad  thus  ta  effectuate  the  eonatitutional 
Intent 

iD.^CoDX  Section  vot  Bxfkalxd  it  Iicflioation. — Section  1254  of  the 
Code  of  Civil  Procedure  has  not  been  repealed  by  implication  by  the 
amendment  of  section  94i>  of  the  Code  of  Civil  Procedure,  aa 
amended  in  1905,  which  does  not  except  condemnation  proceedings 
from  the  general  law  of  appeals  enacted  in  section  949.  That  re- 
vised or  amended  act  must  be  considered  a  new  and  original  piece 
•f  legislation,  having  no  relation  ta  condemnation  proceedings^ 
while  section  1264  is  a  special  statute,  applicable  only  to  eminent 
domain.  Repeals  by  implication  are  not  favored,  and  the  repug- 
nancy between  two  statutes  should  be  very  elsar  to  warrant  the 
implication  of  repeals,  especially  where  one  is  ef  special  and  local 
application  and  the  other  is  matter  of  general  legislation. 

lb. — ^BuaoEN  OF  Proof  on  Claimants  to  Show  Daicages— Intekest  of 
Owner  Adjudicated  —  Defaulting  Mortqaoee  and  Lessee — Af- 
FSAL — Supersedeas. — The  defendants  in  an  action  to  condemn  land 
have  the  burden  to  allege  and  prove  their  interests  therein,  and 
the  value  thereof.  Where  the  interest  of  the  owner  of  the  land 
was  properly  adjudged,  but  the  interests  of  a  mortgagee  and  lessee 
thereof,  who  made  default,  were  neither  alleged  nor  proved  nor  found 
by  the  verdict,  they  cannot  be  heard,  upon  their  appeal  from  the 
default  judgment,  to  question  the  disposition  of  the  fund  deposited 
in  court,  upon  a  writ  of  supersedeas,  merely  because  the  jury  failed 
to  find  upon  their  interests;  and  though  they  have  a  right  of  appeal, 
the  consideration  thereon  must  be  confined  to  the  jurisdiction  of  the 
the  court  or  the  sufficiency  of  the  pleadings. 

Id. — Bights  of  Lessee  Valueless — Bights  of  Mortgagee  in  Court 
Below. — Though  an  appellant  cannot  raise  for  the  first  time  upon 
appeal  objections  not  raised  in  the  court  below,  yet,  from  the  record, 
it  may  be  fairly  assumed  that  the  interest  of  the  lessee  had  fully 
expired  and  was  valueless  when  the  verdict  was  rendered,  but  that 
the  interests  of  the  mortgagee  may  still  be  protected  either  by  a 
deficiency  judgment  upon  the  residue  of  the  tract  covered  by  the 
■artgage,  ar  if  there  be  any  necessity  therefor,  the  mortgagee  may 
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resort  to  the  fund  in  the  custody  of  the  court  below,  to  satisfj  any 
deficiency  therein. 
I». — Opinion  Denyino  Behearino  in  Bank — Question  ov  Supebsbdeas 
— Inherent  Power  of  Court. — It  is  held  by  the  supreme  eourt, 
on  denying  a  rehearing  in  bank,  that  the  order  is  not  to  be  con- 
strued as  aflirming  the  views  expressed  in  the  opinion  of  the  ap- 
pellate court  upon  the  scope  of  the  writ  ef  tupenedeoM  and  the 
circumstances  under  which  the  writ  will  be  iaaued;  but  that  the 
power  to  issue  a  writ  of  supersedeas  is  one  of  the  inherent  powers 
of  a  court  of  appeals,  to  be  exercised  in  any  proper  case,  when  it 
appears  necessary  to  protect  the  rights  of  a  litigant  until  final  de- 
termination of  his  appeaL 

APPLICATION  for  writ  of  supersedeas  upon  appeal  from 
a  judgment  of  condemnation  of  land. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  C.  Huston,  and  White,  Miller  &  McLaughlin,  for 
Petitioners. 

T.  T.  C.  Gregory,  Elmer  W.  Armfield,  C.  J.  Goodell,  and 
Mastick  &  Partridge,  for  Respondents. 

BURNETT,  J.— This  is  an  application  for  a  writ  of  super- 
sedeas  to  prevent  the  Vallejo  and  Northern  Railroad  Com- 
pany from  taking  possession  of  certain  real  estate  during  the 
pendency  of  an  appeal  from  a  judgment  of  condemnation. 
The  petition  for  the  writ  alleges  that  the  Reed  Orchard  Com- 
pany has  been  and  now  is  the  owner  in  fee  of  a  certain 
tract  of  land  containing  one  hundred  and  forty  acres,  more 
or  less,  in  Yolo  county,  known  as  the  Reed  Orchard;  that 
petitioner,  the  People's  Savings  Bank,  has  been  and  now  is 
the  holder  of  a  deed  of  trust  covering  the  whole  of  said  prop- 
erty and  securing  over  $35,000  due  from  the  said  Reed 
Orchard  Company  to  said  bank,  the  said  deed  of  trust  being 
of  record  in  the  county  recorder's  oflSce  of  said  Yolo  county; 
that  petitioner  Eomano  has  a  lease  of  said  premises  for  the 
term  of  five  years  beginning  November  1,  1907,  and  that  he 
has  paid  the  rental  to  date,  including  $3,750  due  January  1, 
1912  (being  one-half  of  the  rental  for  the  year  ending  No- 
vember 1,  1912),  but  that  the  $3,750  due  July  1,  1912,  has 
not  been  paid;  that  on  the  fifth  day  of  May,  1910,  the  Vallejo 
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and  Northern  Railroad  Company  began  an  action  in  the 
anperior  court  of  said  Yolo  county  against  petitioners  to  con- 
demn, for  railroad  purposes,  one  hundred  and  four  and  one- 
tenth  acres  of  said  tract  of  land;  that  the  summons  in  said 
action  was  served  on  the  defendants  named  therein,  petition- 
ers herein ;  that  said  Reed  Orchard  Company  appeared  in  said 
action  and  answered  said  complaint;  that  People's  Savings 
Bank  and  said  Eomano  did  not  appear  in  the  action,  but  that 
evidence  was  received  at  the  trial,  without  objection,  ** show- 
ing that  the  deed  of  trust  to  said  People's  Savings  Bank  was 
in  full  force  and  effect,  and  the  said  lease  so  owned  and  held 
by  S.  Komano  was  offered  and  received  without  objection  and 
also  testimony  showing  the  net  value  of  the  crops  grown  on 
said  premises  and  to  which  said  tenant  S.  Eomano  would  be 
entitled  under  said  lease,  and  other  evidence  was  received 
tending  to  show  the  value  of  his  interest  and  the  jury  viewed 
the  premises";  that  a  jury  trial  was  had  and  a  verdict  was 
rendered  on  the  twenty-second  day  of  March,  1912,  in  favor 
of  plaintiff,  awarding  to  it  the  one  hundred  and  four  and  one- 
tenth  acres  sought  to  be  condemned,  and  fixing  the  value 
thereof  at  the  sum  of  $104,100,  but  that  said  verdict  did  not 
separately  assess  or  fix  the  value  separately  of  the  several 
estates  and  interests  of  the  defendants;  that  on  March  23, 
1912,  the  superior  court  entered  judgment  on  said  verdict 
awarding  the  plaintiff  the  said  one  hundred  and  four  and  one- 
tenth  acres,  but  said  court  did  not,  by  said  judgment  or  at 
ally  fix,  determine,  or  ascertain  the  interests  or  estates  or  value 
of  the  interests  or  estates  of  the  various  defendants  in  said 
action,  or  in  any  manner  designate  or  show  the  value  of  each 
estate  or  interest  therein  separately;  that  within  the  time  re- 
quired by  law,  petitioners  herein  appealed  from  said  judg- 
ment; *'that  the  said  Vallejo  and  Northern  Railroad  Company 
deposited  in  court  the  amount  of  the  verdict,  together  with 
the  costs  for  the  defendants  generally  to  be  distributed  to 
those  entitled  thereto,  without  naming  the  persons  to  whom 
the  same  was  to  be  paid  nor  the  respective  amounts  to  be  paid 
to  any  person  or  defendant  in  said  action ;  that  a  final  order 
of  condemnation  was  entered  by  said  court  from  which  peti- 
tioners have  appealed ;  that  a  notice  has  been  served  on  peti- 
tioners by  said  railroad  company  that  it  would  move  said 
court  to  enter  an  order  putting  said  company  into  possession 
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of  said  property  and  authorizing  it  to  use  the  property  during 
the  pendency  and  until  final  conclusion  of  the  liti^ration ;  and 
that  said  superior  court  and  the  judge  thereof  threaten  to 
and  will  proceed  to  hear  said  motion  and  grant  the  same." 
A  demurrer,  on  the  general  ground,  has  been  filed  herein  by 
respondent  and  also  an  answer  and  return  in  which  some  of 
the  allegations  of  the  petition  are  denied,  aod  the  proceedings 
in  the  condemnation  suit  are  more  fully  set  forth  than  by 
petitioners.  At  the  hearing  it  was  also  stipulated  that  this 
court  might  consider  the  fact  that  the  lower  court  ''made  and 
entered  its  order  fixing  the  sum  of  $25,000  as  a  further  sum 
for  a  fund  to  pay  any  further  damages  and  costs  that  might 
be  recovered  in  said  proceeding,  as  well  as  aU  damages  that 
might  be  sustained  by  defendants,  if  for  any  cause  the  prop- 
erty shall  not  be  finally  taken  for  public  use,  and  that  then 
and  thereafter  the  Yallejo  and  Northern  Railroad  Company 
deposited  with  the  clerk  of  the  said  superior  court  of  the 
county  of  Yolo  the  said  further  sum  of  $25,000,  which  said 
sum  is  still  in  the  custody  of  said  clerk.'' 

For  the  two  following  reasons  it  is  urged  that  the  court 
should  issue  the  writ:  1.  By  reason  of  said  appeals  the  en- 
forcement of  the  judgment  in  said  condemnation  proceeding 
has  been  stayed,  and  therefore  the  superior  court  has  no  au- 
thority to  authorize  the  plaintiff  in  said  action  to  take  posses- 
sion of  or  use  said  property  until  after  the  final  determination 
of  said  appeals;  and  2.  In  consequence  of  the  failure  of  the 
jury  and  of  the  court  to  fix  the  value  of  the  respective  inter- 
ests of  the  defendants  in  said  action  in  and  to  the  property 
condemned,  none  of  petitioners  can  determine  or  demand 
from  the  clerk  the  amount  of  his  respective  interest.  The 
duty  of  the  jury  to  segregate  the  damages  and  to  make  the 
respective  awards  as  contended  for  is  claimed  to  be  imposed 
by  section  1254  of  the  Code  of  Civil  Procedure,  and  by  reason 
of  said  omission  it  is  urged  that  there  is  really  no  valid  judg- 
ment to  be  executed. 

It  is  virtually  conceded  that  the  writ  of  supersedeas  will  is- 
sue to  prevent  action  on  a  judgment  only  where  the  appeal 
from  the  judgment  operates  as  a  stay  of  proceedings.  Or,  as 
it  has  been  stated:  ''Where  the  appeal  acts  as  a  supersedeas, 
the  appellate  court  will  issue  a  writ  of  supersedeas  or  stay  of 
proceedings  when  the  trial  court  is  about  to  issue  an  execution 
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or  other  order  with  the  intention  of  carrying  the  judgment 
into  eflfect.'*  (Dtdin  v.  Pacific  W.  cfe  C.  Co,,  98  Cal.  304,  [33 
Pac.  123] ;  Fo^er  v.  Superior  Court,  115  Cal.  279,  [47  Pac. 
58] ;  Rose  V.  Mesmer,  131  Cal.  631,  [63  Pac.  1010] ;  McAneny 
V.  Superior  Court,  150  Cal.  6,  [87  Pac.  1020].) 

The  first  question  to  be  determined,  then,  is  whether  the  ap- 
peal taken  by  petitioners  operated  to  stay  proceedings  upon 
the  judgment  of  condemnation;  and  this  is  to  be  considered 
in  the  light  of  the  principle  that  no  stay  of  execution  is 
cflfected  by  an  appeal  unless  by  virtue  of  some  statutory  pro- 
vision. In  the  Poster  case,  supra,  it  is  said:  '*The  effect  of 
an  appeal  from  the  judgment,  upon  the  judgment  appealed 
from,  is  a  matter  of  statutory  regulation,  and  as  this  effect  is 
to  be  determined  by  a  construction  of  the  statutes  under  which 
an  appeal  is  taken,  the  decisions  in  other  states  upon  statutes 
differing  from  our  own  are  not  entitled  to  a  controlling  con- 
sideration." Under  the  facts  admitted  herein  it  is  perfectly 
dear  that  certain  provisions  of  the  statute  authorize  the  court 
below  to  make  an  order  to  permit  plaintiff,  the  said  railroad 
company,  to  take  possession  of  and  use  the  said  property  dur- 
ing the  pendency  of  the  litigation.  Section  1254  of  the  Code 
of  Civil  Procedure  provides  that  "At  any  time  after  trial  and 
judgment  entered  or  pending  an  appeal  from  the  judgment 
to  the  supreme  court,  whenever  the  plaintiff  shall  have  paid 
into  court,  for  the  defendant,  the  full  amount  of  the  judg- 
ment, and  such  further  sum  as  may  be  required  by  the  court 
as  a  fund  to  pay  any  further  damages  and  costs  that  may  be 
recovered  in  said  proceeding,  as  well  as  all  damages  that  may 
be  sustained  by  the  defendant  if  for  any  cause  the  property 
shall  not  be  finally  taken  for  public  use,  the  superior  court  in 
which  the  proceeding  was  tried  may,  upon  notice  of  not  less 
than  ten  days,  authorize  the  plaintiff,  if  already  in  possession, 
to  continue  therein,  and  if  not,  then  to  take  possession  of  and 
use  the  property  during  the  pendency  of  and  until  the  final 
conclusion  of  the  litigation,  and  may  if  necessary  stay  all 
actions  and  proceedings  against  the  plaintiff  on  account 
thereof."  Section  1257,  following,  is  another  special  provi- 
sion in  reference  to  condemnation  proceedings,  and  it  makes 
applicable  to  said  proceedings  the  general  provisions  of  part 
2  of  the  Code  of  Civil  Procedure,  relative  to  new  trials  and 
appealfli  except  as  they  are  inconsistent  with  the  provisions  of 
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the  title  under  which  are  found  said  sections  1254  and  1257. 
From  the  statement  of  facts  already  made  it  appears  that  a 
trial  has  heen  had,  a  judgment  entered,  an  appeal  has  heen 
taken,  the  plaintiff  has  paid  into  court  for  the  defendants  the 
full  amount  of  the  judgment  and  costs,  together  with  the  other 
sum  demanded  by  said  section  1254,  and  the  statutory  notice 
has  been  given  for  the  hearing  of  the  motion  for  an  order  to 
be  let  into  possession  of  the  properly.  There  has  been,  there* 
fore,  a  full  compliance,  on  the  part  of  plaintiff,  with  the  re- 
quirement of  said  section  1254,  and  unless  there  is  some  rea- 
son for  holding  said  section  invalid  or  that  it  has  been  re- 
pealed, petitioners'  case  as  to  the  effect  of  the  appeals,  it 
would  seem,  must  fail.  The  validity  of  the  section,  it  may  be 
said,  has  been  directly  adjudicated,  and  it  cannot  now  be  ques- 
tioned. In  San  Luis  Obispo  v.  Simas,  1  Cal.  App.  175,  [81 
Pac.  972],  it  was  held,  as  stated  in  the  syllabus,  that  ''Since 
the  amendment  to  section  1254  of  the  Code  of  Civil  Procedure, 
an  order  for  possession  after  payment  of  the  money  into  court 
may  be  made  pending  an  appeal  from  the  decree  of  condem- 
nation ;  and  it  was  not  error  to  refuse  to  permit  proof  of  the 
appeal  in  making  the  order." 

In  Spring  Valley  W.  W.  v.  Drinkhouse,  95  Cal.  220,  [30 
Pac.  218],  after  judgment  and  pending  an  appeal,  plaintiff 
took  possession  of  the  property  by  virtue  of  said  section  1254, 
and  in  discussing  that  provision  the  supreme  court  said:  **The 
final  conclusion  of  this  litigation  has  not  yet  been  reached, 
and  if  said  section  of  the  code  is  not  in  conflict  with  the  con- 
stitution of  the  state,  then  this  proceeding  must  fail,  for  the 
order  of  the  trial  court  is  still  in  full  force  and  effect.  This 
section  is  not  in  violation  of  any  provision  of  the  constitution, 
but  directly  in  line  with  that  instrument  wherein  it  treats  of 
such  matters.  ...  It  would  seem  that  the  framers  of  both 
the  constitution  and  the  statute  had  in  view  the  delays  in- 
cident to  condemnation  proceedings,  and  the  necessity  in 
many  cases  of  allowing  property  to  be  taken  and  used  for  a 
public  use  during  the  progress  of  the  litigation,  provided  an 
adequate  fund  to  fully  reimburse  the  land  owner  was  first 
paid  into  court."  So  in  Heilbron  v.  Superior  Couri.  151  CaL 
275,  [90  Pac.  707],  in  refutation  of  petitioners'  argument 
that  in  no  conceivable  instance  can  a  plaintiff  in  condemnation 
have  a  right  of  entry  upon  the  condemned  property  until  the 
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end  of  litigation  has  come,  the  supreme  court  declared:  ''This, 
of  course,  is  not  the  meaniu'g  of  the  constitution,  which,  from 
its  very  reading,  as  well  as  from  the  construction  which  has 
been  given  to  its  language  by  this  court,  contemplates  that 
such  right  of  entry  vests  in  plaintiff  after  the  award  by  the 
jury  of  the  amount  of  damages  which  the  defendant  will  sus- 
tain by  the  taking  of  his  property,  whether  that  amount  in 
the  ultimate  outcome  of  the  litigation  shall  prove  to  be  the 
true  amount,  or  whether,  as  the  result  of  appeals  and  new 
trials,  the  amount  shall  be  finally  determined  to  be  more  or 
less.  The  constitutional  provision  is  framed  to  accomplish 
this  result,  and  unquestionably  section  1254  of  the  Code  of 
Civil  Procedure  has  been  carefully  devised  and  drawn  to  fur- 
ther and  effectuate  the  constitutional  intent.''  Therein  also 
is  found  this  further  statement:  **The  constitution  merely 
guarantees  that  there  shall  be  ascertained  and  paid  into  court 
before  plaintiff's  right  of  entry  attaches,  the  amount  of  the 
judgment,  and  this,  notwithstanding  that  that  judgment  may 
be  reversed  and  that  the  defendant  may  ultimately  obtain  a 
verdict  for  a  much  larger  amount  of  money.  We  can  see  no 
constitutional  objection,  and  none  has  been  pointed  out  to 
us,  which  would  invalidate  a  statute  which  confers  upon  a  de- 
fendant in  condemnation  proceedings  even  greater  rights,  and 
even  greater  security  for  his  recovery,  than  that  which  the 
constitution  itself  awards  him."  This  section,  it  may  be  re- 
marked, has  been  variously  amended  by  the  legislature,  but 
we  need  not  trace  its  history  fully.  It  seems  advisable,  how- 
ever, to  call  attention  to  some  of  its  vicissitudes.  As  enacted 
in  1872,  it  provided  that  "At  any  time  after  service  of  9umr 
fno7is,  the  court  may  authorize  the  plaintiff"  to  continue  in 
possession  or  to  take  possession  upon  the  terms  therein  pre- 
scribed. Subsequently  this  was  changed  so  as  to  read:  ''At 
any  time  after  trial  by  jury  and  judgment  entered  upon  their 
verdict  or  pending  an  appeal  from  the  judgment  to  the  su- 
preme court,"  etc.,  substantially  as  it  is  now.  In  1897  the 
statute  was  amended  so  as  to  authorize  the  plaintiff  "at  any 
time  after  the  filing  of  the  complaint  and  the  issuance  and 
service  of  the  summons  thereon"  to  take  possession  and  use 
the  property.  In  this  form  it  was  decided  to  be  unconstitu- 
tional by  the  supreme  court  in  the  case  of  Steinhart  v.  Svr- 
perior  Court,  137  Cal.  575,  [92  Am.  St.  Rep.  183,  59  L.  R.  A. 
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404,  70  Pac.  629],  in  an  opinion  filed  November  8,  1902. 
Therein  it  was  held  that,  under  the  terms  of  the  constitution, 
the  preliminary  possession  cannot  be  authorized  until  the 
damage  resulting  therefrom  has  been  judicially  determined 
and  the  amount  has  been  paid  or  tendered  to  the  owner,  the 
court  saying,  through  Mr.  Justice  Temple:  **I  do  not  agree 
to  the  proposition  that  compensation  is  made  to  the  owner  by 
paying  into  court  a  sum  of  money  before  the  damage  has  been 
judicially  determined  and  where  the  property  owner  cannot 
take  the  money.  Surely  he  is  not  compensated  until  he  may 
take  the  money.  It  is  not  paid  into  court  for  him  until  he 
can  take  if  No  doubt  it  was  in  view  of  this  decision  and 
to  overcome  the  said  constitutional  objection  that,  in  1903,  the 
section  was  again  amended  to  read  as  it  is  now. 

The  other  consideration  to  be  noticed  in  this  connection 
grows  out  of  the  contention  of  petitioners  that  this  section  has 
been  repealed  by  implication  by  virtue  of  the  amendment  of 
section  949  by  the  legislature  of  1905,  [Stats.  1905,  p.  22]. 
To  state  the  proposition  in  the  language  of  petitioners:  ** Sec- 
tion 949,  Code  of  Civil  Procedure,  therefore,  being  general  in 
terms  and  upon  its  face  providing  for  a  stay  of  proceedings  in 
all  cases  not  expressly  exempt  from  its  operation,  and  said  sec- 
tion being  the  latest  expression  of  the  will  of  the  legislature, 
should  control  section  1254,  Code  of  Civil  Procedure.  Sec- 
tion 949  expressly  specifies  cases  where  the  appeal  does  not 
stay  execution.  In  1905,  as  stated,  the  legislature  enacted 
this  section,  but  did  not  include  among  the  exceptions  therein 
specified  condemnation  proceedings.  It  is  well  settled  that 
a  revised  or  amended  act  must  be  construed  as  a  new  and 
original  piece  of  legislation.  (DorUan  v.  Jewett,  88  Cal.  530, 
[26  Pac.  370].) "  It  is  believed,  however,  that  respondent  is 
wholly  right  in  the  contention  that  petitioners  have  thus  fur- 
nished a  striking  example  of  non  sequitur.  It  is  well  illus- 
trated by  respondent  as  follows:  **At  the  time  of  the  amend- 
ment to  1254,  in  1903,  section  949  read  the  same  as  it  reads 
now,  except  that  in  1905  another  exception  was  added, 
namely,  that  relating  to  a  judgment  giving  a  stockholder  or 
director  the  right  to  inspect  the  records  of  a  corporation.  In 
other  words,  the  contention  of  counsel  amounts  to  this:  the 
title  on  eminent  domain  provided  that  an  appeal  should  not 
stay  proceedings  in  the  court  belowj  the  general  section  upon 
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the  effect  of  appeals  was  amended  hj  adding  another  excep- 
tion having  no  reference  whatever  to  eminent  domain ;  ergo, 
the  sections  on  staying  proceedings  in  eminent  domain  were 
repealed."  The  argument  of  petitioners  seems  rather  to  pro- 
ceed upon  the  assumption  that  the  provision  in  reference  to 
appeals  in  eminent  domain  was  contained  in  the  exceptions 
provided  in  said  section  949  as  it  existed  prior  to  said  amend- 
ment of  1905.  Whereas,  the  truth  is,  as  we  have  seen,  there 
was  and  is  a  special  statute  applicable  to  eminent  domain,  and 
section  949  contains  the  general  law  upon  the  subject  of  ap- 
peals. This  last  is  found  in  title  13  of  part  2  of  the  Code  of 
Civil  Procedure  designated  ** Appeals  in  Civil  Actions.** 
Sections  1254  and  1257  are  in  title  7,  designated  ''Eminent 
Domain,"  of  part  3,  headed,  ''Special  Proceedings  of  a  Civil 
Nature.*'  If  any  conflict  in  those  sections  should  seem  to 
exist,  therefore,  it  is  proper  to  invoke  section  4481  of  the 
Political  Code,  reading  as  follows:  ''Conflicts  between  titles, 
which  to  prevail  If  the  provisions  of  any  title  conflict  with 
or  contravene  the  provisions  of  another  title,  the  provisions 
of  each  title  must  prevail,  as  to  all  matters  and  questions  aris- 
ing out  of  the  subject  matter  of  such  title."  As  to  the  rule 
of  construction  of  general  and  special  provisions  in  a  statute 
the  authorities  are  uniform.  It  is  thus  stated  in  People  v. 
Pacific  Improvement  Co,,  130  Cal.  445,  [62  Pac.  740],  through 
Commissioner  Cooper:  "It  is  the  established  rule  of  construc- 
tion that  the  law  does  not  favor  a  repeal  by  implication,  but 
that  where  there  are  two  or  more  provisions  relating  to  the 
same  subject  matter  they  must,  if  possible,  be  construed  so 
as  to  maintain  the  integrity  of  both.  It  is  also  the  rule  that 
where  two  statutes  treat  of  the  same  subject,  one  being  special 
and  the  other  general,  unless  they  are  irreconcilably  incon- 
sistent, the  latter,  although  latest  in  date,  will  not  be  held  to 
have  repealed  the  former,  but  the  special  act  will  prevail  in 
its  application  to  the  subject  matter  as  far  as  coming  within 
its  particular  provisions."  Therein  is  quoted  Judge  Cooley 
(Cooley's  Constitutional  Limitations,  6th  ed.,  182),  wherein 
he  said:  "The  repugnancy  between  two  statutes  should  be 
very  clear  to  warrant  a  court  holding  that  the  one  later  in 
time  repeals  the  other,  when  it  does  not  in  terms  purport  to 
do  so.  This  rule  has  peculiar  force  in  the  case  of  laws  of 
special  and  local  application,  which  are  never  to  be  deemed 
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repealed  by  general  legislation  except  upon  the  most  nn- 
equivocal  manifestation  of  intent  to  that  effect."  See,  also, 
Lewis'  Sutherland  on  Statutory  Construction,  2d  ed.,  sec.  274, 
and  Miller  v.  Engle,  8  Cal.  App.  330,  [85  Pac.  159].  It  is 
submitted  that  no  intention  was  actually  manifested  by  the 
legislature,  in  the  said  amendment  of  1905,  to  repeal  section 
1254  or  1257,  and  in  the  light  of  the  foregoing  familiar  rule 
of  construction,  it  should  be  held  that  no  repeal  by  implica- 
tion was  effected. 

We  do  not  understand  that  the  cases  cited  by  petitioners  are 
necessarily  inconsistent  with  this  position. 

In  Estate  of  McGee,  154  Cal.  24,  [97  Pac.  299],  the  two  sec- 
tions of  the  statute  under  consideration  related  to  the  same 
special  subject,  that  is,  the  devolution  of  the  title  to  the  home- 
stead premises  in  case  of  the  death  of  one  of  the  spouses,  and 
it  would  seem  that  no  doubt  could  exist  as  to  the  soundness  of 
the  decision  that  the  later  enactment,  being  irreconcilable  with 
the  earlier,  must  be  recognized  as  the  law  upon  the  subject. 
The  case,  however,  was  decided  upon  the  ground  that  the 
question  had  been  settled  by  the  decision  in  Weinreich  v. 
Hensley,  121  Cal.  647,  [54  Pac.  254],  and  Estate  of  Fath,  132 
Cal.  609,  [64  Pac.  995],  the  court  stating,  through  Mr.  Justice 
Sloss:  ''It  must  be  taken  to  be  settled  that  the  two  code  sec* 
tions  cannot  be  harmonized,  and  that  as  between  them,  effect 
is  to  be  given  to  the  later  enactment." 

In  Kennedy  v.  Board  of  Education,  82  CaL  492,  [22  Pac. 
1045],  it  was  held  that  the  general  statute  applied  to  all  cities. 
It  would  therefore  necessarily  follow  that  it  controlled  special 
statutes  made  applicable  to  particular  cities.  This  case  fol- 
lowed People  V.  Henshaw,  76  Cal.  436,  [18  Pac.  413],  wherein 
it  was  held  that  the  act  of  March  18,  1885,  entitled  ''An  act 
to  provide  for  police  courts  in  cities  having  thirty  thousand 
and  under  one  hundred  thousand  inhabitants,  and  to  provide 
for  officers  thereof,"  repealed  the  act  of  March  10,  1866,  es- 
tablishing a  police  court  in  the  city  of  Oakland,  a  city  of  a 
population  between  thirty  and  one  hundred  thousand  inhabit- 
ants. The  conclusion  from  the  language  used  by  the  legisla- 
ture was  reasonable  that  the  intent  was  to  make  the  general 
statute  applicable  to  all  cities  coming  within  its  terms.  It 
therefore  became  operative  in  the  city  of  Oakland,  and,  while 
the  supreme  court  properly  said  that  "The  law  does  not  favor 
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the  repeal  of  statutes  by  implication,  and  will  in  all  proper 
cases,  in  the  absence  of  an  express  clause  repealing  a  former 
act,  so  construe  the  new  law  that  both  may  stand,"  yet  it  was 
compelled  to  hold  that  the  later  statute  was  repugnant  to  the 
earlier,  that  both  could  not  stand  together,  and  that  therefore 
the  earlier  was  repealed. 

The  case  of  City  of  Los  Angeles  v.  Pomeroy,  132  Cal.  340, 
[64  Pac.  477],  apparently  in  line  with  the  contention  of  peti- 
tioners, was  decided  March  25,  1901,  while  section  1254  con- 
tained the  unconstitutional  provision  permitting  plaintiff  to 
take  possession  ''at  any  time  after  the  filing  of  the  complaint, 
and  the  issuance  and  service  of  the  summons  thereon."  At- 
tention is  called  to  this  fact  in  the  opinion  filed  in  the  Simas 
case,  supra,  wherein  it  is  said:  ''Since  that  decision  was  made, 
section  1254  of  the  Code  of  Civil  Procedure  has  been  so 
amended  that  as  now  in  force  it  must  be  taken  as  creating  an 
addition  to  the  class  of  cases  theretofore  constituting  exceptions 
to  the  general  stay  of  proceedings  provided  for  in  section  946 
of  the  Code  of  Civil  Procedure."  It  may  be  added  that  this 
latter  decision,  as  well  as  that  of  the  Heilbron  case,  supra,  was 
rendered  subsequent  to  the  enactment  of  said  section  949  as 
amended  in  1905,  although  it  does  not  appear  that  the  atten- 
tion of  the  reviewing  court  was  called  to  the  amendment.  We 
are  satisfied,  however,  that  both  cases  were  correctly  decided, 
and  that  effect  should  be  given  to  the  said  special  as  well  as  to 
the  general  provision. 

As  to  the  contention  of  petitioners  in  ref  erenee  to  the  segre- 
gation of  the  amount  found  due  the  defendants,  we  think  sev- 
eral answers  may  be  made,  as  suggested  by  respondent. 

In  the  first  place,  plaintiff  is  required  by  the  statute  to  de- 
posit the  amount  of  the  judgment,  whatever  that  may  be. 
Plaintiff  is  not  commanded  to  make  any  division  of  the  fund 
among  claimants  or  to  specify  how  much  is  deposited  for  any 
particular  claimant.  Nor  is  it  material  that  the  judgment 
may  be  informal  or  erroneous,  as  this  is  a  consideration  for 
appeal  or  motion  for  a  new  trial.  It  is  manifest  that  the 
asserted  infirmity  as  to  the  verdict  is  not  a  jurisdictional  de- 
fect which  invalidates  the  judgment,  but  at  most  an  irregu- 
larity to  be  reviewed  in  the  proper  proceeding.  If  from  the 
record  the  judgment  appeared  to  be  void,  a  different  question, 
of  course,  would  be  presented,  but  that  is  not  the  incident  case. 
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If  there  was  any  failure  by  the  jury  to  find  upon  the  interest 
of  any  particular  defendant,  and  this  was  error,  it  can  be  re- 
viewed hereafter  on  appeal.  The  right  of  the  plaintiff  to 
obtain  possession  of  the  property  is  not  made  dependent  upon 
the  impeccability  of  the  verdict.  It  is  well  settled  that  the 
regularity  of  the  proceedings  of  the  court,  if  within  its  juris- 
diction, cannot  be  reviewed  on  prohibition.  {BeauUeu  Vine- 
yard V.  Superior  Court,  6  Cal.  App.  248,  [91  Pac.  1015] ; 
Limge  v.  Superior  Court,  11  Cal.  App.  5,  [103  Pac.  908] ; 
Clark  V.  Superior  Court,  55  Cal.  199 ;  PoweUon  v.  Lockwood, 
82  Cal.  614,  [23  Pac.  143] ;  Bishop  v.  Superior  Court,  87  Cal. 
226,  [25  Pac.  435].)  In  this  respect  the  same  rule  must  ap- 
ply to  supersedeas. 

Again,  since  it  appears  from  the  petition  herein  that  the 
Reed  Orchard  Company  was  the  owner  of  the  condemned 
property  and  the  value  of  said  property  was  found  by  the 
jury,  the  presumption  would  be,  in  the  absence  of  a  contrary 
showing,  that  this  was  the  value  of  the  owner's  interest,  and 
that  the  interest  of  the  other  defendants  was  of  nominal  or  of 
no  value.  In  this  connection  it  is  to  be  observed  that  the  peti- 
tion herein  does  not  negative  this  presumption,  since  there  is 
no  allegation  that  the  interest  of  either  of  the  other  defend- 
ants was  of  any  value  at  the  time  the  verdict  was  rendered. 
The  situation  here  is  analogous  to  that  of  Scheerer  v.  Hilton, 
7  CaL  App.  627,  [94  Pac.  850],  wherein  it  is  said:  ** While  it 
is  true  that  the  court  did  not  make  a  finding  as  to  the  owner- 
ship of  the  leasehold,  nor  of  its  value,  the  intendments  in 
favor  of  such  judgment,  however,  lead  to  the  conclusion  that 
the  court  found  as  a  question  of  fact,  either  that  the  lease- 
hold possessed  no  value,  or  that  no  leasehold  interest  was  held 
by  petitioner  in  said  premises."  But  the  court  goes  on  to 
say  that:  ** Whatever  may  have  been  the  finding  of  the  court 
in  that  regard  as  to  the  questions  of  fact,  if  not  warranted  by 
the  evidence,  it  would  have  been  error  only.  Or  assuming 
that  petitioner  was  the  owner  of  the  leasehold  and  that  it  had 
some  value,  the  legal  conclusion  of  the  court  that  petitioner 
was  entitled  to  no  part  of  the  compensation  would  have  been 
at  most  but  an  error  at  law;  either  of  which  errors  could 
properly  be  reviewed  upon  appeal."  (See,  also,  In  re  Road 
in  Kingston  Township,  134  Pa.  409,  [19  Atl.  750] ;  Taintor 
r.  Mayor  of  Cambridge,  197  Mass.  412,  [83  N.  £.  1101].) 
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It  would  also  aeem  clear  that  the  defendants  had  the  harden 
of  alle^ng  and  proving  their  interests  and  the  valne  thereof, 
and  that  only  the  defendant  meeting  that  burden  should  be 
permitted  in  this  proceeding  to  question  the  disposition  of  the 
fund.  The  People's  Savings  Bank  and  Komano  having  been 
regularly  served  with  summons,  and  having  failed  to  appear 
and  urge  any  claim  to  whatever  fund  might  be  awarded, 
should  not  be  indulged  now  to  stay  this  public  improvement 
on  the  ground  that  the  jury  did  not  find  the  value  of  an  in- 
terest which  was  not  alleged  to  have  any  value  and  did  not 
award  these  defendants  money  which  in  the  lower  court  they 
declined  to  claim.  If  the  owner  of  a  mortgage  or  of  a  lease- 
hold interest  can  lie  by  in  this  way  until  after  judgment  and 
successfully  interpose  such  an  objection,  it  is  manifest  that 
fraud  is  likely  to  be  encouraged  thereby  at  the  expense  of  the 
public  welfare. 

In  the  case  of  Tellowstane  Park  R.  B.  Co.  v.  Badger  Coal 
Co.,  84  Mont  545,  [115  Am.  St.  Bep.  546,  9  Ann.  Cas.  470, 
67  Pac.  963],  the  supreme  court  of  Montana  discusses  the 
question  at  length,  reviewing  the  constitutional  and  statutory 
provisions,  which  are  apparently  similar  to  ours,  and  declares 
that,  ''Construing  these  provisions  together,  it  v^  apparent 
that  the  defendant  is  required  to  appear  and  make  his  defense 
as  in  ordinary  actions.  And  if  he  fails  to  appear  and  save 
default  by  one  of  the  modes  provided,  he  has  no  right  to  be 
heard  in  the  subsequent  proceedings.  This  is  so  notwith- 
standing the  provisions  of  section  2221,  which  requires  the 
commissioners  appointed  to  assess  the  damages  to  hear  the 
allegations  and  evidence  of  all  persons  interested.  The  latter 
provision  certainly  contemplates  cases  where  the  parties  de- 
fendant are  not  in  default,  for  if  they  must,  notwithstanding 
their  default,  be  heard  by  the  commissioners,  they  may  ap- 
peal (section  2224)  and  still  have  a  jury  trial  as  to  the  amount 
of  damages — a  situation  which,  in  view  of  the  provisions  ap- 
plicable to  ordinary  actions,  would  be  absurd.'*  As  suggested 
by  respondent,  this  precise  question  as  to  the  effect  of  the 
default  of  a  defendant  in  a  condemnation  proceeding  as  to  his 
subsequent  conduct  in  the  cause  has  not  been  determined  in 
this  state,  yet  it  has  been  held  that  the  burden  of  establishing 
value  is  upon  the  defendant  and  that  he  must  allege  and  prove 
his  damages.     {Monterey  Couniy  v.  Cushxiig,  83  Cal.  509,  [23 
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Pac.  700] ;  Drinkhouae  v.  Spring  VaUey  W.  W.,  87  Cal.  255, 
[25  Pac.  420] ;  San  Diego  Land  Co.  v.  Neale,  88  Cal.  55,  [11 
L.  R.  A.  604,  25  Pac.  977] ;  Alameda  v.  Cohen,  133  Cal.  5,  [65 
Pac.  127].)  It  necessarily  follows  that  if  a  defendant  must 
allege  and  prove  the  value  of  his  property  or  the  amount  of 
his  damage  and  he  declines  to  claim  any  amount  therefor,  he 
is  in  no  position  to  complain  of  any  finding  of  a  court  or  jury, 
at  least  in  a  proceeding  like  this,  as  to  the  value  of  the  prop- 
erty sought  to  be  condemned.  The  default  of  said  defend- 
ants, of  course,  did  not  affect  the  duty  of  the  jury  to  deter- 
mine the  value  of  the  land  which  was  taken,  nor  would  they 
have  been  relieved  of  such  duty  if  the  owner  had  suffered  de- 
fault, since  it  is  a  constitutional  requirement  that  property 
shall  not  be  taken  until  compensation  be  made,  but,  without 
attempting  to  prescribe  the  exact  limitations  of  the  principle, 
it  is  sufficient  to  say  that  the  defaulting  defendants  should 
not  be  heard  here  to  question  the  disposition  of  said  fund.  A 
defaulting  defendant  undoubtedly  has  the  right  of  appeal,  but 
even  then  his  attack  must  be  confined  to  the  consideration  of 
jurisdiction  or  of  the  sufficiency  of  the  pleadings.  (San 
Oabriel  VaUey  Bank  v.  Lake  View  Land  Co.,  4  Cal.  App.  630, 
[89  Pac.  360] ;  Morenhout  v.  Higuera,  32  Cal.  295;  Hutchings 
V.  Ebeler,  46  Cal.  559.) 

In  the  Morenhout  case,  supra,  referring  to  the  effect  of  a 
default,  it  is  said:  "To  say  that  the  judgment  is  not  conclu- 
sive upon  them  because  they  neglected  to  appear  and  exhibit 
their  interests  is  preposterous.  Such  a  doctrine  would  place 
it  in  the  power  of  an  obstinate  tenant  to  defeat  and  prevent 
a  partition  in  all  cases  by  merely  staying  out  of  court.  They 
were  made  parties  and  had  an  opportunity  to  appear  and  take 
part  in  the  proceedings.  Their  default  was  a  confession  that 
they  had  no  interest  in  the  land,  and  the  court  had  jurisdic- 
tion to  so  adjudge  expressly.  But  had  it  not  done  so,  and 
passed  them  in  silence,  the  result  would  have  been  the  same, 
for  a  judgment  that  the  land  belonged  to  the  parties  between 
whom  it  was  divided  would  have  been  equally  as  conclusive 
against  their  title,  they  having  been  made  parties  and  served 
with  process." 

Since  there  is  no  allegation  to  the  contrary  in  the  petition, 
we  may  assume,  also,  that  no  objection  was  made  to  the  form 
of  verdict  rendered  by  the  jury.    It  is  true  that  the  jury  are 
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directed  by  the  statute  (Code  Civ.  Proc.,  sec.  1248)  to  "as- 
certain and  assess  the  value  of  the  property  sought  to  be  con- 
demned and  all  improvements  thereon  pertaining  to  the 
realty,  and  of  each  and  every  separate  estate  or  interest 
therein."  But  in  a  ease  where  there  are  such  separate  inter- 
ests of  value  and  the  jury  returns  a  verdict  informal  in  this 
respect,  it  is  manifestly  the  duty  of  the  aggrieved  party  to 
point  out  the  defect  that  it  may  be  corrected.  If  he  fail  to 
do  so,  it  is  only  just  that  he  should  thereafter  be  precluded 
from  complaining.  Of  course,  the  general  principle  is  uni- 
versally recognized  as  stated  by  Hayne  on  New  Trial  and  Ap- 
peal, page  1565,  as  follows:  "So  that  no  principle  or  rule  of 
appellate  practice  is  more  strongly  entrenched,  both  by  reason 
and  by  precedent,  than  that  which  requires  objections  or 
errors  to  be  first  brought  to  the  attention  of  the  trial  court 
before  the  appellate  court  is  asked  to  review  them." 

Section  619  of  the  Code  of  Civil  Procedure  provides  that 
"When  the  verdict  is  announced,  if  it  is  informal  or  insuffi- 
cient, in  not  covering  the  issues  submitted,  it  may  be  corrected 
by  the  jury  under  the  advice  of  the  court,  or  the  jury  may  be 
again  sent  out."  It  is  readily  admitted  that  the  verdict  may 
be  so  defective  as  to  be  subject  to  subsequent  attack,  although 
no  objection  be  made  at  the  time  it  is  rendered,  but  the  situ- 
ation here  is  of  a  very  different  nature.  Upon  this  point  re- 
spondent cites  the  following  cases:  Winans  v.  Christy,  4  Cal. 
80,  [60  Am.  Dec.  597] ;  Algier  v.  Steamer  Maria,  14  Cal.  170; 
Campbell  v.  Jozies,  41  Cal.  515;  Pacific  Coast  Ey.  Co.  v. 
Porter,  74  Cal.  262,  [15  Pac.  774] ;  Big  Lost  River  Irr.  Co. 
V.  Davidson,  21  Idaho,  160,  [121  Pac.  92] ;  Metropolitan  etc. 
Ry.  Co.  V.  Eschner,  232  111.  210,  [83  N.  E.  809] ;  Golden  Oate 
Mill  Co.  V.  Joshua  Eendy  Machine  Worlds,  82  Cal.  184,  [23  Pas^^ 
45] ;  Ryan  v.  Fitzgerald,  87  Cal.  347,  [25  Pac.  546] ;  Johnson 
V.  Visher,  96  Cal.  814,  [31  Pac.  106] ;  Southern  Missouri  v. 
Wyatt,  223  Mo.  347,  [122  S.  W.  588]. 

In  the  Davidson  case,  supra,  decided  by  the  supreme  court 
of  Idaho,  it  seems  that  a  reversal  was  sought  because  separate 
awards  had  not  been  made  for  several  tracts  of  land,  section 
5220  of  the  Revised  Codes  of  that  state  being  the  same  as  said 
section  1248  of  the  California  Code  of  Civil  Procedure.  After 
stating  that  it  appeared  that  the  several  tracts  were  necessary 
for  the  intended  use  and  that  it  would  be  presumed  evidence 
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was  received  of  the  value  of  each  parcel,  it  was  declared  that, 
in  the  absence  of  the  instructions,  ''it  will  be  presumed  that 
the  court  correctly  instructed  the  jury,  and  told  them  that  in 
determining  the  question  of  value,  they  should  separately  as- 
sess and  determine  each  different  parcel.  In  returning  the 
verdict,  however,  the  jury  seems  to  have  found  the  aggregate 
value  of  the  several  parcels  or  tracts  of  land,  and  to  have  in- 
cluded therein  the  value  assessed  by  them  upon  each  separate 
parcel.  This,  of  course,  is  not  in  accordance  with  the  require- 
ments of  the  statute,  and  it  would  have  been  better  and  more 
in  conformity  with  the  statute  to  have  found  separately  the 
value  of  each  separate  parcel  and  the  aggregate  value  of  the 
damages  for  the  several  parcels.  When  said  verdict  was  re- 
turned the  appellant  made  no  objections  to  the  form  of  the 
verdict,  or  in  any  way  called  the  trial  court's  attention  to  the 
fact  that  the  verdict  was  not  in  conformity  with  the  form  re- 
quired by  the  statute,  and  the  insufSciency  of  the  verdict  was 
in  no  way  called  to  the  attention  of  the  trial  court.  .  .  .  We 
think,  under  the  authorities  and  the  decisions  of  this  court 
that  appellant  waived  any  objections  to  the  form  of  the  ver- 
dict and  cannot  present  the  matter  for  the  first  time  in  this 
court." 

In  the  Johnson  case,  supra,  the  supreme  court  of  this  state 
said:  ''If  the  defendant  was  dissatisfied  with  the  form  of  the 
verdict,  he  should  have  asked  at  the  time  it  was  announced 
that  it  be  made  formal  and  certain ;  otherwise  it  was  the  duty 
of  the  court  to  construe  it  so  as  to  give  it  the  effect  intended 
by  the  jury,  if  the  intended  effect  could  be  ascertained  from 
its  language,  considered  in  connection  with  the  pleadings  and 
evidence;  provided,  however,  that  the  intended  effect  was  not 
unlawful  and  not  irrelevant  to  the  pleadings.  {Truebody  v. 
Jacohson,  2  Cal.  270;  People  v.  McCarthy,  48  Cal.  557;  People 
▼•  Perdue,  49  Cal.  425.)  And  as  a  general  rule,  a  party  will 
not  be  heard  to  object  to  a  verdict  for  the  first  time  on  appeal 
from  the  judigment,  if  it  is  susceptible  of  a  construction  which 
may  have  a  lawful  and  relevant  effect  {Douglas  v.  Kraft,  9 
Cal.  562),  and  this  case  does  not  appear  to  fall  within  any 
exception  to  the  rule.'' 

It  may  be  added  that,  upon  the  assumption  that  the  default- 
ing defendants  had  some  interest  in  the  property  that  was  and 
is  of  substantial  value^  it  is  a  fair  inference  that  its  adjust- 
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ment  is  a  matter  of  mere  computation,  and  that  the  apportion- 
ment among  the  claimants  of  the  entire  fund,  which  repre- 
sents the  full  value  of  the  property,  will  give  rise  to  no  un- 
friendly or  troublesome  disputation.  If  there  should  be  any 
serious  controversy  as  to  the  extent  of  these  interests,  there 
18  ample  authority  for  the  settlement  of  it  by  the  court.  In 
connection  with  said  section  1248  of  the  Code  of  Civil  Pro- 
cedure must  be  read  section  1247,  which  provides  that  "The 
court  shall  have  power  •  •  .  2.  To  hear  and  determine  all 
adverse  or  conflicting  claims  to  the  property  sought  to  be  con- 
demned and  to  the  damages  therefor.'' 

Again,  as  before  seen,  since  there  is  no  allegation  that  the 
lease  is  still  in  force,  we  may  assume,  as  alleged  in  the  answer 
of  respondent,  that  by  its  terms  it  ceased  to  be  operative  on 
condemnation  of  the  land,  and  it  may  for  that  reason  be  ig- 
nored as  of  no  value.  As  for  the  deed  of  trust  or  mortgage, 
it  may  be  inferred  that  the  residue  of  the  one  hundred  and 
forty  acre  tract  is  abundant  security  for  the  payment  of  what- 
ever may  be  due  the  mortgagee.  At  any  rate,  under  a  long 
line  of  authorities,  if  there  should  be  any  necessity  for  it,  the 
mortgagee  may  resort  to  the  fund  in  the  custody  of  the  court 
to  satisfy  any  deficiency. 

In  the  Maiier  of  Morris  Avenue,  118  App.  Div.  121,  [103 
N.  Y.  Supp.  182],  it  is  said:  "The  question  as  to  the  right  to 
an  award  as  between  a  mortgagee  and  the  owner  of  the  equity 
has  arisen  in  several  cases,  and  the  rule  seems  to  be  well  estab- 
lished that,  where  a  mortgage  has  been  given  upon  property 
prior  to  the  taking  of  a  portion  thereof  by  the  city,  if  upon 
a  foreclosure  and  sale  after  the  taking  by  the  city  the  amount 
realized  is  insufficient  to  meet  the  mortgage  debt,  the  lien  of 
the  mortgage  would  extend  to  and  embrace  so  much  of  the 
damages  as  awarded  as  should  be  needed  to  make  good  the 
deficiency.  In  the  Matter  of  the  City  of  Rochester,  136  N. 
T.  83,  [19  L.  B.  A.  161,  32  N.  B.  102],  where  title  to  a  part 
of  certain  mortgaged  premises  was  subsequently  foreclosed 
and  the  land  sold  by  the  original  description,  leaving  a  defi- 
ciency, the  court  said:  'The  balance  of  the  land  only  could 
be  sold  and  conveyed  on  the  foreclosure.  The  referee's  deed 
could  convey,  and  did  convey,  only  that  balance,  and  the  right 
of  the  mortgagee  became  merely  an  equitable  lien  on  the  fund 
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in  the  hands  of  the  court  to  the  extent  of  any  deficiency  which 
the  land  still  should  pay.  The  fund  was  not  sold.  It  simply 
remained  in  the  hands  of  the  court  for  distribution.'  '' 
Numerous  other  decisions  bearing  upon  the  subject  have  been 
cited,  among  which  are  the  following:  Kansas  City  v.  North. 
American  Trust  Co.,  110  Mo.  App.  647,  [85  S.  W.  682]; 
Chicago  K.  &  T7.  «.  Co.  v.  Sheldon,  53  Kan.  169,  [35  Pac. 
1105] ;  Bright  v.  Piatt,  32  N.  J.  Eq.  370;  Union  Mutual  Life 
Ins.  Co.  V.  8lee,  123  111.  95,  [12  N.  E.  543] ;  Markey  v.  Lang- 
ley,  92  U.  S.  152,  [23  L.  Ed.  701] ;  Buchanan  v.  Kansas  City, 
208  Mo.  674,  [15  L.  B.  A.,  N.  S.,  834,  106  S.  W.  531] ;  Wood 
V.  Westborough,  140  Mass.  410,  [5  N.  E.  613] ;  Bates  v.  Boston 
Elevated  By.,  187  Mass.  337,  [72  N.  E.  1017].) 

The  foregoing  considerations,  in  the  main,  probably  would 
be  more  apposite  to  a  motion  for  a  new  trial  or  an  appeal 
from  the  order  denying  it  or  from  the  judgment,  but  it  is  con- 
ceived that  they  are  also  of  importance  in  the  determination 
of  the  character  of  the  judgment,  a  question  necessarily  in- 
volved in  the  application  before  us. 

Petitioners  attach  much  importance  to  the  case  of  Butte 
County  V.  Boydston,  64  Cal.  110,  [29  Pac.  511],  but  it  is  to 
be  observed  that  the  decision  therein  was  rendered  on  appeal 
from  the  judgment  and  order  refusing  a  new  trial,  and  no 
question  was  raised  as  to  conflicting  claimants  to  the  fund. 
There  was  a  failure  to  find  the  several  elements  of  damage 
as  required  by  the  statute,  and  it  was  properly  held  that  "the 
judgment  is  erroneous  and  must  be  reversed." 

Some  other  points  are  discussed  by  counsel,  but  it  is  be- 
lieved that  sufficient  consideration  has  been  devoted  to  the 
subject,  and  that  no  reasonable  doubt  exists  that  under  the 
law  respondent  can  be  justified  in  taking  the  contemplated 
action.  The  demurrer  is  therefore  sustained  and  the  order 
to  show  cause  discharged. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  6,  1912,  and  the  following 
opinion  then  rendered  thereon: 
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THE  COUBT.— The  petition  that  the  application  in  the 
above-entitled  matter  for  a  supersedeas,  originally  heard  and 
determined  in  the  court  of  appeals,  be  given  a  hearing  in  this 
eourt  is  denied.  This  denial,  however,  is  not  to  be  construed 
as  an  affirmance  of  the  views  expressed  by  the  court  of  ap- 
peals as  to  the  scope  of  the  writ  of  supersedeas  and  the  cir- 
cumstances under  which  such  a  writ  will  be  issued.  The 
power  to  issue  such  a  writ  is  one  of  the  inherent  powers  of 
a  court  of  appeals,  to  be  exercised  in  any  proper  case  when  it 
appears  necessary  so  to  do  to  preserve  the  rights  of  a  litigant 
until  final  determination  of  his  appeaL  {Sogers  ▼•  Superior 
Court,  158  CaL  467,  [HI  Pac.  857].) 

Chief  Justice  Beatty  and  Justice  Sloss,  deeming  themselves 
disqualified,  do  not  participate  in  the  foregoing. 


[GIt.  Ko.  1154.    Second  AppeUate  DiBtriet.— September  16,  1912.] 

P.  H.  HEGKER,  Appellant,  v.  R.  M.  BAKER,  Respondent. 

AcnoN  roR  Sxavicis — Appeal  noic  Jxtdgmsnt— Objkction  to  Tran- 
SGEiPT — Delay  in  Notice  or  Entry  or  Judgment— Question  or 
Fact — ^Bill  or  Exceptions. — ^Upon  an  appeal  from  a  judgment 
against  tbe  plaintiff  in  an  action  for  services  taken  under  the  alter- 
native method,  where  the  respondent  objected  to  the  transcript  be- 
cause the  notice  of  the  entrj  of  the  judgment  under  section  &53a  of 
the  Ck>de  of  Civil  Procedure  was  not  presented  in  time,  it  is  held 
that  whether  the  notice  was  given  was  a  question  of  fact,  to  be 
determined  bj  the  judge  to  whom  the  transcript  was  given  for 
certification,  and  if  the  respondent  wished  to  object  to  its  authen- 
tication, he  should  have  presented  the  matter  upon  a  bill  of  ex- 
ceptions. 

Id, — Support  or  Finding  Against  Plaintipf— Gratuitous  Services. — 
It  is  held  that  in  the  action  for  services  rendered  by  the  plaintiff 
to  the  defendant  in  showing  the  latter  how  to  conduct  a  business 
in  which  both  parties  intended  to  engage,  and  which  was  thereafter 
abandoned,  that  the  evidence  and  the  circumstances  surrounding  the 
parties  when  the  terviees  were  rendered  clearlj  justified  and  sus- 
tained the  finding  of  the  court  that  the  services  were  rendered 
gratuitouslj,  without  anj  intent  ea  the  plaintiff's  part  to  charge 
cempeaaation  therefor. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Loi 
Angeles  County.    N.  D.  Arnot,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  M.  Ackerman,  for  Appellant. 

Lucius  M.  Fall,  for  Respondent. 

ALLENy  P.  J. — The  action  was  one  to  recover  for  certain 
services  rendered  by  plainti£F  to  defendant.  Defendant  by 
his  answer  denies  the  performance  of  the  services,  their  value, 
or  that  any  services  were  performed  at  defendant's  request  or 
for  his  benefit.  Findings  and  judgment  went  for  defendant, 
and  plainti£F  appeals  under  the  alternative  method. 

Objection  is  made  by  respondent  to  a  consideration  of  the 
transcript  because  the  notice  required  by  section  953a,  Code 
of  Civil  Procedure,  was  not  given  in  time.  Whether  or  not 
the  notice  of  entry  of  the  judgment  was  in  fact  given  was  a 
question  of  fact  for  determination  by  the  judge  to  whom  the 
transcript  was  presented  for  certification.  It  is  true  that  the 
record  discloses  that  the  transcript  was  signed  by  a  judge 
other  than  the  trial  judge,  but  a  stipulation  appears  in  the 
record  to  the  effect  that  the  transcript  should  be  signed  by  the 
presiding  judge,  and  it  is  so  signed.  Being  signed  in  the 
manner  agreed  upon,  and  no  objection  being  made  at  the  time 
to  the  delay  in  the  notice  of  the  entry  of  judgment,  it  must  be 
presumed  in  support  of  the  record  that  the  question  of  fact 
was  determined  adversely  to  respondent,  and  that  the  presid- 
ing judge  properly  authenticated  the  transcript  as  he  was 
authorized  to  do  by  the  stipulation.  It  was  the  duty  of  re- 
spondent, if  he  desired  to  object  to  the  authentication  of  the 
transcript  and  have  reviewed  the  action  of  the  court  below  in 
relation  to  the  certification,  to  have  presented  the  matter  to 
this  court  upon  a  bill  of  exceptions,  under  which  only  can 
questions  of  fact  be  reviewed.  It  is  not  within  our  province 
to  consider  affidavits  attached  to  the  record  and  not  embodied 
in  a  bill  of  exceptions. 

Considering  the  appeal,  then,  upon  its  merits,  we  find  evi- 
dence  in  the  transcript  tending  to  show  that  defendant,  the 
owner  of  certain  premises,  proposed  to  plaintiff  to  engage  with 
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him  in  business  as  occupants  of  such  premises,  defendant  to 
fit  up  the  premises  in  a  proper  manner  and  when  ready  for 
business  defendant  to  be  allowed  a  rent  for  the  room  and  fix- 
tures. The  stock  was  to  be  bought  on  joint  account,  and  the 
profits,  after  payment  of  expenses,  to  be  divided.  This  plain- 
ti£F  agreed  to,  on  the  condition,  however,  that  he  was  to  be 
permitted  to  purchase  all  furniture  and  fittings,  for  the  rea- 
son that  he  could  buy  cheaper  than  another  by  reason  of  al- 
ready being  in  the  business.  The  parties  had  various  con- 
sultations over  the  purchases  during  the  progress  of  fitting  up 
the  room,  a  part  of  which  furniture  consisted  of  an  expensive 
soda  fountain  purchased  by  plaintiff  and  paid  for  by  defend- 
ant. After  the  room  was  fitted  for  business,  plaintiff  declined 
to  enter  into  the  joint  possession  of  the  premises,  upon  the 
plea  that  it  would  interfere  with  an  established  business  then 
being  conducted  by  him.  He,  however,  when  defendant  re- 
monstrated with  him  upon  his  failure  to  carry  out  his  orig- 
inal plan,  suggested  that  he  would  gladly  show  defendant,  or 
those  in  his  employ,  how  to  conduct  the  business,  and  would 
give  him  the  directions  as  to  the  preparation  of  certain  articles 
designed  for  sale  in  the  business.  Plaintiff  did  give  some  in- 
structions in  the  preparation  of  certain  articles  for  the  market 
anc  made  occasional  visits  to  the  place,  but  it  is  obvious,  if 
the  trial  court  accepted  as  true  the  statements  of  defendant 
and  his  witnesses,  that  such  services  were  rendered  without 
any  intent  on  plaintiff's  part  to  charge  a  compensation  there- 
for; in  fact,  there  is  to  be  found  in  the  record  declarations  of 
plaintiff  to  that  effect.  The  circumstances  surrounding  the 
parties  when  the  various  services  were  rendered,  together  with 
the  evidence  in  the  record  in  connection  with  their  perform- 
ance, we  think,  clearly  justifies  the  court  in  finding  the  same 
to  have  been  gratuitous  upon  the  part  of  plaintiff,  and  that 
the  settlement  had  between  the  parties  was  intended  to  be 
and  was  a  full  and  final  adjustment  of  all  differences  between 
them. 

We  see  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 

Jamesi  J.^  and  Shaw,  J.,  concurred. 
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[Ciy.  No.  1138.    Second  Appellate  District.— SeptemUr  16,  1912.] 

JOHN  B.  CHASE,  Respondent,  v.  W.  H.  HOLMES,  P.  M. 
NOTMAN  et  al.,  Doing  Business  Under  the  Firm  Name 
and  Style  of  W.  H.  HOLMES  &  CO.,  Appellants. 

Action  fob  Claim  and  Dkuvxbt  fob  Possession  or  Notb — ^Pbiob  Set- 

TLEMENT    OF    LABGEB    NOTE  —  COMMISSIONS    PaID — ASSIGNMENT    OP 

Smalleb  Note  fob  Collection — Inabilitt  to  Collect. — ^Where  a 
note  of  $2,000  was  intrusted  to  defendants  as  a  collection  agency, 
on  an  agreed  commission  of  fifteen  per  cent  of  the  moneys  col- 
lected, and  upon  suit  thereupon  a  settlement  was  effected  by 
part  payment  thereof  in  cash  and  some  shares  of  stock,  and  a  new 
note  for  $600  and  a  settlement  of  fifteen  i>er  cent  of  the  cash  and 
fifteen  per  cent  of  the  stock  was  effected,  and  the  new  note  was 
assigned  to  defendants  for  collection  on  the  same  percentage  basis, 
but  they  were  unable  to  collect  any  part  of  it,  and  some  time  after 
its  maturity  plaintiff  demanded  possession  of  the  same,  which  was 
refused,  the  plaintiff  had  the  right,  nnder  the  circumstances,  to 
maintain  an  action  of  claim  and  delivery  for  the  possession  of  said 
new  note. 

Id. — AoENCT  FOB  Collection  of  New  Note  not  a.  Poweb  Couplcd 
With  an  Intebest — ^Poweb  of  Revocation  on  Nonoollection — 
Bight  of  Possession  Afteb  Revocation. — The  agency  of  the  de- 
fendants for  the  collection  of  the  new  note  on  a  percentage  basis, 
which  they  were  unable  to  collect  at  maturity  and  obtained  nothing 
thereon,  was  not  a  power  coupled  with  an  interest,  and  was  revocable 
upon  failure  to  collect,  under  section  2356  of  the  Civil  Code,  and 
the  plaintiff  having  revoked  the  agency,  he  was  entitled  to  the  pee- 
session  of  the  note. 

Id. — Appeal  fbom  Jxtdgment  and  Obdeb — Appeal  fbom  Judgment  too 
Late — Review  of  Obdeb — Suppobt  of  Findings. — ^Where  the  de- 
fendants gave  notice  of  an  appeal  from  the  judgment  more  than 
six  months  after  the  entry  of  the  judgment,  and  also  of  an  appeal 
from  an  order  denying  a  new  trial,  taken  within  proper  time,  the 
appeal  from  the  judgment  cannot  be  considered,  and  the  review 
must  be  confined  to  the  appeal  from  the  order  denying  a  new  triaL 
But  it  is  held  that  the  evidence  supports  the  findings  of  the  eourt, 
and  that  the  order  denying  the  new  trial  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Monroe,  Judge. 
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—  -   — 

The  facts  are  stated  in  the  opinion  of  the  court 
Charles  W.  Hatton,  for  Appellants. 
Bay  L.  Ghesebro,  for  Respondent 

ALLEN,  P.  J. — The  action  was  one  in  claim  and  delivery. 
The  facts  as  found  by  the  court  are  these :  Plaintiff,  the  payee 
of  a  promissory  note  for  $2,000,  intrusted  same  with  defend- 
ants, a  collection  agency,  with  authority  to  collect,  upon  an 
agreement  to  pay  fifteen  per  cent  on  all  moneys  collected 
thereon.  The  note  was  assigned  to  defendants  for  collection 
and  a  suit  instituted,  pending  which  a  settlement  was  effected 
through  which  the  payor  paid  in  money  to  plaintiff  $547.50, 
transferred  ten  shares  of  corporate  stock,  and  executed  a  new 
note  to  the  original  payee  for  $600.  Plaintiff  paid  to  defend- 
ants the  sum  of  $81,  as  commission  on  such  collection,  and 
transferred  the  certificate  of  stock  for  ten  shares,  under  an 
agreement  that  fifteen  per  cent  thereof,  or  one  and  one-half 
shares,  should  be  transferred  to  defendants,  and  the  remain- 
ing eight  and  one-half  shares  to  plaintiff.  The  court  finds 
that  this  payment  and  transfer  were  in  full  settlement  of  all 
accounts  due  defendants  for  effecting  such  settlement;  that 
on  the  date  of  such  settlement  plaintiff  delivered  said  $600 
note  to  defendants  upon  the  further  agreement  that  they 
should  retain  fifteen  per  cent  of  any  sum  collected  thereon. 
Defendants  were  unable  to  collect  said  note,  or  any  part 
thereof,  and  shortly  after  its  maturity  plaintiff  demanded  pos- 
session thereof,  which  was  refused;  hence  this  action. 

The  notice  of  appeal  was  from  the  judgment  and  an  order 
denying  a  new  trial.  More  than  six  months  having  elapsed 
after  entry  of  the  judgment,  the  appeal  therefrom  cannot  be 
considered. 

The  only  matter  requiring  attention  relates  to  the  action  of 
the  court  in  denying  a  new  trial.  The  specifications  of  error 
are  as  to  the  insufficiency  of  the  evidence  to  support  the  find- 
ing with  reference  to  the  original  agreement  through  which 
fifteen  per  cent  of  the  moneys  received  should  constitute  de- 
fendants' compensation,  and  that  the  sum  of  $81  and  the 
transfer  of  one  and  one-half  shares  of  stock  were  received  by 
the  defendants  in  full  satisfaction  of  their  commission.    We 
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find  evidence  in  the  record  sfostaining  the  findings  of  the  trial 
court;  in  fact,  defendants'  evidence  goes  far  in  that  direc- 
tion, were  that  of  the  plaintiff  to  be  disregarded.  The  note  in 
controversy  was  delivered  to  defendants  and  a  receipt  given 
therefor  which  states  that  the  same  was  received  for  collection. 
Defendants  incurred  no  expense  other  than  that  defrayed  by 
plaintiff;  and  under  the  agreement,  evidenced  by  this  receipt, 
had  no  interest  or  claim  other  than  the  right  to  retain  a  per 
cent  upon  moneys  collected.  Defendants  collected  nothing 
and  were  not  agents  with  power  coupled  with  interest,  and 
the  agency  existing  was  one  revocable  under  section  2356, 
Civil  Code.  Plaintiff  having  revoked  this  agency,  he  was  en- 
titled to  possession  of  the  note. 

We  see  no  error  in  the  record  warranting  a  reversal  of  the 
order  denying  a  new  trial,  and  the  same  is  afSrmed« 

James,  J.,  and  Shaw,  J.,  concurred. 


[Crini.  Ko.  M^    Seeond  Appellate  District.— September  17,  19111 

THE  PEOPLE,  Respondent,  v.  TEOPIL  KLEMPKB, 
Appellant. 

Cbiminal  Law— Bubolabt — ^Evidknci — Incriminating  Statements  m 
English  Language — ^Rebutting  Opinion  Evidence  Disallowed— 
Discretion. — ^Where  a  defendant  charged  with  burglary  was  a  Rus- 
sian, who  was  shown  to  have  made  incriminating  statements  in  the 
English  language,  it  is  held  not  an  abuse  of  discretion  to  disallow 
the  opinion  evidence  of  another  Russian  witness  that  the  defendant 
could  not  speak  the  English  language,  where  he  is  shown  to  have 
but  little  acquaintance  with  the  defendant,  and  little  means  of 
observation  as  to  his  inability  to  speak  in  that  language. 

Id. — CoicPETBNOT  OP  Opinion  Evidence  as  to  Language — Qualifica- 
tion OP  Witness — Question  poe  Twal  Court. — Though  the  opin- 
ion evidence  of  a  witness  as  to  the  ability  of  another  to  speak  a 
particular  language  may  be  competent  on  the  score  of  means  of 
knowledge,  yet  it  is  for  the  trial  court,  in  the  exercise  of  a  sound 
discretion,  to  determine  the  qualification  of  such  witness  to  be  heard. 

1^.— Testimony  op  Pouoi  Oppicer  in  Criminal  Cases — Proper  Ex- 
clusion.— It  was  proper  to  sustain  an  ebjection  to  a  question  aske4 
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of  ft  peace  oiBeer  as  to  the  number  of  times  he  had  been  called 
upon  to  testifj  in  criminal  cases.  His  testimony  in  this  ease  could 
not  be  affected  bj  the  fact  that  he  had  in  other  eases  been  ealled 
upon  to  testify  as  a  witness. 

lO. — ^iNSUinCIENT    IlCPSAORMXKT    OP    WITNI88 — GSNS&U.    QUISTION.— 

The  court  properly  sostained  an  objection  to  a  general  question  to  a 
witness  as  to  his  knowledge  of  defendant's  honesty  and  integrity, 
without  purporting  to  show  his  reputation  in  the  community  in 
which  he  lived. 

I». — Pbopeb  Exclusion  op  Evidsngi  to  Show  Want  op  Motivb  op 
Crime. — The  court  did  not  err  in  excluding  evidence  going  to  show  a 
want  of  motive  for  the  crime  charged,  since  the  commission  of 
the  crime  by  the  defendant  was  clearly  established  by  positive  evi- 
dence, and  the  motive  of  the  crime  therefore  became  unimportant. 

Id. — Absence  op  Prejudicial  Error  or  Miscarriage  op  Jusnoi. — It  is 
held  that  there  was  no  prejudicial  error  in  the  giving  or  refusal  of 
instructions,  or  in  the  statements  or  acts  of  the  district  attorney 
or  of  the  trial  court;  that  the  record  discloses  a  verdict  and  judg- 
ment proper  under  the  evidence,  and  no  miscarriage  of  justice  can 
be  said  to  have  resulted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County.    S.  P.  Unangst,  Judge. 

The  f  aots  are  sftated  in  the  opinion  of  the  court 

P.  C.  Eibbe,  for  Appellant 

U.  S.  Webb,  Attorney  Qeneral,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

ALLEN,  P.  J. — Appellant  was  convicted  of  burglary  in  the 
second  degree.  From  the  judgment  pronounced  he  appeals. 
There  can  be  no  serious  question  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  Positive  testimony  appears 
in  the  record  to  the  effect  that  defendant  was  seen  emerging 
from  a  car  used  as  a  habitation  by  certain  employees  of  a 
railroad  company;  that  entrance  thereto  had  been  effected 
through  force;  that  defendant  after  leaving  said  car  had  in 
his  possession  property  belonging  to  the  men  living  therein. 
His  arrest  immediately  followed  while  he  still  retained  pot- 
session  of  the  property. 

19  (M.  Apt .— 4S 


Digitized  by 


Google 


674  People  v.  Elempkb.  [19  Cal.  App. 

Appellant  seeks  a  reversal  of  the  judgment  on  account  of 
certain  rulings  of  the  trial  court  which  he  claims  were  erro- 
neous and  prejudicial.  The  defendant  was  shown  to  be  a 
native  of  Russia  and  to  have  been  in  this  country  only 
eighteen  months.  Evidence  was  admitted  tending  to  show 
that  defendant,  through  the  use  of  the  English  language,  made 
certain  incriminatory  statements  with  reference  to  the  prop- 
erty in  his  possession  shortly  after  his  arrest.  A  witness, 
shown  to  have  had  but  a  limited  acquaintance  and  means  of 
observation  with  reference  thereto,  was  asked  if  defendant 
could  speak  the  English  language,  counsel  announcing  that  by 
such  evidence  he  expected  to  prove  that  defendant  could  not 
speak  the  English  language.  An  objection  was  interposed  to 
this  question,  which  was  sustained  by  the  court,  and  this  rul- 
ing is  claimed  to  have  been  erroneous.  It  is  certain  that  the 
witness  could  not  of  his  own  knowledge  state,  as  a  matter  of 
fact,  that  defendant  could  not  speak  or  understand  a  given 
language;  his  answer  could  only  be  in  the  nature  of  an 
opinion.  It  may  be  that  one,  after  an  extended  acquaintance, 
with  opportunities  for  observation  and  proper  tests,  would  be 
a  competent  witness  to  give  an  opinion  as  to  the  inability  of 
another  to  speak  or  understand  a  given  language,  but  it  is  for 
the  trial  court  in  the  exercise  of  a  sound  discretion  to  deter- 
mine the  qualification  of  such  witness  so  to  be  heard.  In  the 
case  under  consideration  the  court  determined  that  such  wit- 
ness was  not  so  qualified,  and  we  cannot  say  that  any  abuse 
of  this  discretionary  power  is  made  to  appear.  The  court 
upon  another  occasion  sustained  an  objection  to  a  question 
asked  of  a  witness  as  to  the  number  of  times  as  a  peace  officer 
he  had  been  called  upon  to  testify  in  criminal  cases.  This  evi- 
dence could  have  no  effect  other  than  that  of  affecting  the 
credibility  of  the  witness;  and  we  are  unable  to  see  how  the 
testimony  of  a  peace  officer  could  be  affected  by  proof  of  the 
fact  that  he  had  in  other  cases  been  called  upon  to  testify  as 
a  witness.  We  see  no  error  in  the  action  of  the  court  sustain- 
ing an  objection  to  a  question  propounded  to  a  witness  as  to 
his  knowledge  of  defendant's  honesty  and  integrity.  The 
question  was  too  general,  and  did  not  purport  to  show  his 
reputation  in  the  community  in  which  he  lived.  {People  v. 
Murphy,  146  Cal.  506,  [80  Pac.  709].)  Numerous  exceptions 
and  specifications  of  error  relate  to  the  exclusion  of  evidence 
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going  to  show  want  of  motive.  The  commission  of  a  crime  by 
defendant  was  clearly  established  by  positive  evidence,  and 
the  motive  therefore  became  unimportant.  {People  v.  Besold, 
154  Cal.  369,  [97  Pac.  871].)  Numerous  exceptions  are  spe- 
cified as  to  the  action  of  the  trial  court  in  the  matter  of  in- 
structions to  the  jury.  An  examination  of  the  record  dis- 
closes no  prejudicial  error  in  relation  thereto.  Certain  of 
these  instructions  refused,  which  were  specific  in  their  charac- 
ter, were  covered  by  the  general  instructions,  while  a  portion 
thereof  purported  to  instruct  as  to  matters  not  in  evidence. 
The  court,  in  our  opinion,  fairly  and  fully  instructed  the  jury 
as  to  the  law  of  the  case  presented  by  the  evidence.  We  see 
no  prejudicial  error  based  upon  the  statements  or  acts  of  the 
district  attorney,  nor  of  the  trial  court.  Nothing  therein,  in 
our  opinion,  was  of  such  character  as  to  warrant  a  reversal  on 
account  thereof.  The  record  discloses  a  verdict  and  judgment 
proper  under  the  evidence,  and  no  miscarriage  of  justice  can 
be  said  to  have  resulted. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  182.    Third  Appellate  Dittrict.— September  17,  1912.] 

THE  PEOPLE,  Respondent,  v.  WALLACE  A.  PRESTON, 

Appellant. 

Criminal  Law — ^Baps — Inteecouese  With  Young  Girl — Suppobt  of 
Verdict — Coreoboration  of  Prosecutrix — Circumstances. — Upon 
a  proBecution  for  rape  by  sexual  intercourse  with  a  young  girl  twelve 
years  of  age,  it  is  held  that  the  verdict  is  supported  by  the  testi- 
mony of  the  prosecutrix,  whose  eyidence  is  not  required  in  such 
ease  to  be  corroborated.  Yet  it  is  held  that  there  is  corrob- 
orative evidence  of  circumstances  appearing  in  the  record  which  tend 
strongly  to  indicate  that  the  parties  sustained  improper  relations 
with  each  other,  and  that  the  whole  evidence  places  the  verdict  be- 
yond the  power  of  the  appellate  court  to  disturb,  notwithstanding 
discrepanciei  tai  Iht  tvideaee,  wkieh  waa  matttfr  for  tfa«  Juiy  to 
determinft. 
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Id. — Omission  op  Prosecution  to  Show  Yaoina  Bxaminip— Objec- 
tion NOT  AvAiLABLi  UPON  APPEAL. — The  mere  omiseion  of  the  proi- 
eeution  to  show  that  the  yagina  had  been  examined  to  prove  that 
sexual  intercourse  had  been  accomplished  by  a  male  is  not  aTmil- 
able  to  the  defendant  npon  appeal,  who  might,  upon  motion,  havi 
secured  such  examination  in  the  interest  of  justice,  if  he  believed 
it  would  show  his  innocence. 

Id. — Reluctance  op  Pbosecutriz  as  Witness — Explanation  a  Ques- 
tion FOB  JuBT — Inadmissible  Evidence. — The  explanation  of  the 
reluctance  of  the  prosecutrix  as  a  witness,  as  to  whether  it  was 
due  to  her  sense  of  shame  and  innate  modesty,  especiaUj  to  state 
in  the  presence  of  grown  persons  the  full  facts  of  her  criminal 
intimacy  with  the  defendant,  who  was  a  married  person,  much  her 
senior  in  years,  or  was  due  to  a  sense  of  the  falsity  of  her  testi- 
mony, was  a  question  for  the  jury  to  determine.  The  court  prop- 
erly excluded  evidence  for  the  defendant  bearing  upon  the  character 
and  moral  environment  of  the  prosecutrix  during  her  whole  life,  MB 
having  been  reared  under  bad  or  immoral  influences  and  surround- 
ings, to  indicate  that  she  had  been  coached  to  tell  a  fabrieated  story. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Siski- 
you County,  and  from  an  order  denying  a  new  triaL  Jas.  F. 
Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mark  L.  Burns,  and  Taylor  &  Tebbe,  for  Appellant 

U.  S.  Webb,  Attorney  General,  J.  Charles  Jones,  Deputy 
Attorney  General,  and  Prank  Hooper,  District  Attorney  of 
Siskiyou  County,  for  Respondent. 

HART,  J. — The  defendant  prosecutes  this  appeal  from  the 
judgment  of  conviction  rendered  against  him  and  from  the 
order  denying  him  a  new  trial  on  an  information  charging 
him  with  the  crime  of  statutory  rape.  The  crime  is  alleged  to 
have  been  perpetrated  in  the  county  of  Siskiyou,  in  the  month 
of  November,  1910. 

The  principal  point  urged  by  the  defendant  is  that  the  evi- 
dence is  insufficient  to  support  the  verdict.  There  is,  how- 
ever, another  point,  which  was  particularly  pressed  at  the  oral 
argument  and  which  involves  an  attack  on  the  rulings  of  the 
court  disallowing  certain  testimony  proposed  by  the  defend- 
ant. 
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The  child,  Mabel  McNames,  upon  whom  the  crime  of  which 
the  defendant  was  convicted  is  alleged  to  have  been  com- 
mitted, is  the  daughter  of  a  Mrs.  Stephenson  by  William  Mc- 
Names,  her  former  husband,  and  was,  when  the  alleged  acts 
of  criminal  intimacy  between  her  and  the  defendant  took 
place,  but  a  little  over  twelve  years  of  age. 

The  defendant  was  of  about  the  age  of  forty-five  years  at 
the  times  that  his  illicit  relations  with  Mabel  are  claimed  to 
have  been  maintained,  and  was  a  married  man,  having  a  wife 
and  a  young  daughter.  He  was  the  owner  of  some  land  situ- 
ated in  the  '* Sleepy  Creek"  section  of  Siskiyou  county,  and 
not  far  distant  from  the  place  of  one  Cal.  McNames,  at  whose 
home  the  Stephensons  resided.  It  appears  that  the  defend- 
ant, during  the  haying  season  of  the  year  1910,  went  to  the 
McNames  ranch  for  the  purpose  of  assisting  the  Stephensons 
in  harvesting  and  gathering  their  hay,  with  the  understand- 
ing that,  in  consideration  of  and  return  for  the  services  thus 
given,  Stephenson  would  later  assist  him  (Preston)  in  con- 
structing a  levee  on  or  near  the  latter 's  ranch.  It  was  only 
a  short  time  after  the  defendant  conmienced  working  for 
Stephenson  when,  according  to  the  story  told  by  Mabel,  he 
began  paying  inordinate  attention  to  the  child,  and  finally 
succeeded  in  securing  sexual  relations  with  her. 

Preston,  it  appears,  while  engaged  in  working  for  the 
Stephensons,  occupied  a  sleeping-room  in  their  house.  The 
girl  slept  in  the  kitchen.  During  that  time,  so  Mabel  testi- 
fied, he  visited  her  room  every  night,  after  the  rest  of  the 
family  had  gone  to  sleep,  and  would  get  into  her  bed.  After 
he  ceased  working  for  the  Stephensons,  he  would  often  go  to 
their  house  late  at  night,  remove  his  shoes  and,  leaving  them 
outside  the  door,  go  to  the  room  of  the  child  and  get  in  her 
bed,  it  appearing  that  the  outside  doors  to  the  house  were 
always  left  unlocked.  On  one  occasion,  she  said,  she  went 
with  him  in  a  buggy  to  his  house,  situated  a  short  distance 
from  where  her  family  resided,  and  there  (his  own  family  then 
being  in  Dorris)  he  had  illicit  connection  with  her.  The  fact 
that  she  went  to  his  house  on  the  occasion  referred  to  was  cor^ 
roborated  by  the  child's  mother.  Mabel  declared  that  the  de- 
fendant had  had  such  relations  with  her  as  much  as  nineteen 
different  times  and  perhaps  more  than  that  number  of  time^ 

Now,  the  only  testimony  in  the  record  tending  to  establish 
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the  guilt  of  the  accused,  aside  from  a  couple  of  circumstances 
one  of  which,  if  coming  about  under  ordinary  conditions, 
might  well  be  viewed  as  possessing  no  special  significance  of 
an  evil  nature,  and  to  which  we  shall  later  refer,  was  that 
given  by  the  prosecutrix  herself.  The  theory  of  the  defense 
at  the  trial,  and  which  was  presented  in  the  oral  argument  to 
this  court  with  much  force  and  unfeigned  earnestness,  was 
that  the  story  of  the  prosecutrix  was  purely  a  fabrication,  and 
that  it  was  inspired  and  concocted  by  the  mother  of  the  child 
from  motives  of  blackmail.  The  defense  introduced  some  tes- 
timony tending  to  sustain  that  theory,  and  upon  such  testi- 
mony, together  with  the  fact  that  numerous  inconsistent  state- 
ments by  the  prosecutrix  concerning  the  alleged  commission 
of  the  crime  were  disclosed  on  her  cross-examination,  it  is  vig- 
orously insisted  that  this  court  is  justified  in  finding  that  the 
charge  was  not  satisfactorily  proved  or  not  suiBciently  shown 
to  measure  up  to  the  required  proof  in  criminal  cases. 

The  entire  record  of  the  testimony  taken  at  the  trial  has 
been  certified  to  this  court  under  the  new  method  of  bringing 
up  records  in  criminal  cases,  and  it  comprehends  six  volumes, 
of  the  requisite  form  and  size,  of  typewritten  matter.  This 
testimony  we  have  carefully  examined  and  scrutinized,  and, 
while  greatly  impressed  at  the  time  with  the  oral  argument 
of  counsel  for  the  defendant,  and,  although  keenly  mindful 
of  the  proposition,  to  which  counsel  addressed  himself  with 
singular  force,  that  a  story  such  as  was  told  by  the  prosecu- 
trix in  this  case  is  one  that  is  ordinarily  too  readily  accepted 
as  verity  by  the  general  public,  and  that  the  members  of  a 
jury  in  such  a  case  are  consequently  likely  to  be  influenced 
more  or  less  by  the  general  feeling  with  which  the  atmosphere 
of  the  community  seems  thus  to  be  impregnated  as  to  the 
story,  and  will  therefore  require  a  less  degree  of  proof  to  sat- 
isfy their  minds  as  to  the  truth  of  the  story  than  the  law  pre- 
scribes, yet,  after  reviewing  the  testimony  in  the  manner 
suggested,  we  find  ourselves  in  a  position  in  which  we  feel 
unable  to  declare  that  the  verdict  was  not  justified.  At  the 
same  time,  it  must  be  admitted  that  the  criticisms  of  the  tes- 
timony of  the  prosecutrix  are  not  altogether  without  merit. 

She  was  a  reluctant  witness.  It  was  with  great  diflSculty 
that  she  was  induced  to  return  any  sort  of  answers  to  ques- 
tions propounded  to  her  by  the  district  attorney.    But,  even- 
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tually,  after  several  hours  were  consumed,  by  persistent  and, 
indeed,  rather  importunate  questioning  by  the  district  attor- 
ney, the  court  and  even  one  of  the  attorneys  for  the  accused, 
in  securing  a  statement  from  her  of  what,  if  anything,  the 
defendant  did  to  her,  she  replied  that  he  did  "nasty  things" 
to  her,  and,  finally,  that  "he  put  his  thing  into  mine,*'  and 
these  constituted  the  only  answers  involving  accusations 
against  the  defendant  she  made  to  questions  in  their  form  not 
directly  leading  or  suggestive.  These  answers  and  the  re- 
luctance with  which  she  returned  them  constitute  in  part  the 
basis  of  the  claim  and  the  argument  by  the  defense  that  her 
story  was  fabricated  and  that  it  was  put  into  her  mouth,  not 
by  any  improper  conduct  of  the  defendant  toward  her,  but 
by  her  mother,  with  and  from  whom,  without  cause,  it  orig- 
inated and  emanated.  But  the  child  repeatedly  gave  as  an 
excuse  for  not  replying  to  the  questions  by  the  district  at- 
torney that  she  was  ashamed  to  tell  what  had  occurred,  and 
several  times  asked  how  or  in  what  form  she  should  express 
it,  and  it  was,  of  course,  a  matter  for  the  jury  to  determine 
whether  her  apparent  unwillingness  to  testify  was  due  to  the 
fact,  if  it  was  a  fact,  that  the  testimony  thus  called  for  was 
false  or  to  the  fact  of  her  immature  age  and  innate  modesty. 
The  latter  inference  was  certainly  as  reasonable  from  the 
manner  in  which  she  acted  on  the  stand  as  any  that  could  be 
deduced  therefrom,  and  we  might  even  say  that  it  was  the 
most  reasonable  that  could  thus  be  drawn,  for  the  natural 
repugnance  in  a  female  child  of  her  age  to  acknowledging, 
before  and  in  the  presence  of  a  number  of  grown  persons, 
criminal  intimacy  with  a  man  much  her  senior  in  years  is  a 
matter  of  common  notoriety. 

The  further  contention  is  advanced,  however,  that  nowhere 
did  the  prosecutrix  in  direct  terms  testify  that  the  defendant 
had  sexual  relations  with  her;  that  the  words,  "he  put  his 
thing  into  mine,"  do  not  necessarily  mean  that  she  intended 
to  say  that  the  accused  inserted  his  private  parts  into  her 
private  parts,  and,  therefore,  it  is  argued,  they  afford  no 
more  ground  for  the  inference  that  he  had  sexual  intercourse 
with  her  than  as  a  basis  for  the  inference  that  he  put  some- 
thing of  his  into  another  part  of  her  body — as,  for  instance, 
into  her  hand.  But  the  record  shows  that  after  she  had  an- 
swered as  above  indicated  the  questions  put  to  her,  the  district 
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attorney,  referring  to  a  particular  occasion  on  which  she  had 
testified  that  the  accused  had  done  'Hhe  same  thing  to  her," 
asked  her:  "Is  that  the  last  time  he  had  sexual  intercourse 
with  youT'  to  which  she  replied  aflBrmatively.  She  had  pre- 
viously declared  that  she  knew  the  signification  of  the  words, 
"sexual  intercourse,*'  as  well  as  of  the  words  "organ"  and 
"private  parts."  No  attempt  was  made  on  cross-examination 
to  show  that  she  did  not  know  the  true  import  of  the  words, 
"sexual  intercourse,"  and  it  must  be  assumed  that,  when 
she  declared  that  she  did,  she  knew  precisely  the  true  signifi- 
cance of  her  answer  to  that  effect.  If,  therefore,  there  be  any 
force  in  the  argument  that  the  words,  "he  put  his  thing  into 
mine,"  do  not  necessarily  mean  that  the  prosecutrix  thus  in- 
tended to  express  the  fact  that  the  accused  had  sexual  rela- 
tions with  her,  her  answer  to  the  question  to  the  prosecuting 
attorney  whether  a  certain  occasion  was  the  last  time  the 
defendant  had  "sexual  intercourse"  with  her  was  a  sufiBcient 
explanation  of  what  she  meant  by  the  use  of  the  words,  "he 
put  his  thing  into  mine."  The  jury  were,  in  other  words, 
justified,  from  her  whole  testimony,  in  inferring  that  she 
meant  to  testify,  and  did  in  fact  testify,  that  the  defendant 
had  had  sexual  relations  with  her.  Moreover,  the  prosecutrix 
further  testified  that,  on  one  occasion  upon  which  he  acted 
"nasty"  with  her,  certain  of  her  clothes  became  stained  with 
blood  as  the  result  of  his  conduct,  and  that  she  destroyed  the 
clothes  by  burning  them  so  that  her  mother  would  not  detect 
the  blood  stains.  This  was  an  important  circumstance  which 
the  jury  were  authorized  to  consider,  and  very  likely  did  con- 
sider, in  determining  whether  she  meant  to  testify,  when  de- 
scribing the  defendant's  act  with  her,  viz.,  that  "he  put  his 
thing  into  mine,"  that  he  had  committed  the  act  of  fornication 
upon  her.  Obviously,  the  act  of  sexual  intercourse  may  be 
proved  by  circumstantial  as  well  as  by  direct  evidence. 

But  it  is  claimed  that,  assuming  that  her  description  of  the 
defendant's  conduct  toward  her  was  sufficient  to  indicate  that 
he  had  been  illicitly  intimate  with  the  girl,  still  her  testimony 
stands  in  the  record  uncorroborated,  and  it  is  insisted  that, 
considering  the  character  of  her  story,  the  conviction  should 
not  be  sustained  on  her  uncorroborated  testimony.  This  con- 
tention iA  not  strictly  correct,  as  an  examination  of  the  cir- 
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enmjstances  to  which  reference  is  above  made  will,  we  think, 
reveaL 

It  was  shown  that  the  defendant,  after  the  date  when,  ac- 
cording to  the  girl's  testimony,  he  began  having  relations  with 
her,  purchased  at  Treka  and  delivered  to  her  a  dress,  a  waist, 
a  belt  and  a  pair  of  corsets.  The  girl  testified  that  the  de- 
fendant stated  to  her  that  he  intended  securing  a  divorce  from 
his  wife  and  then  marrying  the  prosecutrix;  that  he  said  to 
her  one  day  that  he  intended  to  buy  her  a  dress  and  other 
articles  of  wearing  apparel,  and  admonished  her  to  tell  her 
mother,  on  receiving  them,  that  they  came  as  a  present  from 
her  own  father,  William  McNames.  The  prosecutrix  further 
testified  that,  the  defendant  having  suggested  that  he  would 
procure  for  her  a  ready-made  dress,  she  measured  herself  by 
means  of  strings  and  gave  the  strings,  indicating  the  length, 
etc.,  of  the  dress  to  the  defendant  prior  to  his  departure  for 
Treka.  On  his  return,  she  further  testified,  the  defendant 
delivered  to  her  a  package  containing  the  articles  mentioned, 
and  remarked  to  the  child,  in  the  presence  of  her  mother,  that 
he  had  received  the  package  from  the  postofiQce  and  con- 
jectured that  it  was  a  present  from  her  father.  The  prose- 
cutrix confirmed  this  by  declaring  to  her  mother  that  her 
father  had  sent  her  the  articles.  The  mother  corroborated 
the  girl's  testimony  on  these  matters.  The  defendant's  ex- 
planation of  this  circumstance  was  that  the  girl's  mother  had 
requested  him  to  purchase  the  articles  and  that  the  measure- 
ments of  the  child,  by  means  of  strings,  for  the  purpose  of 
obtaining  a  ready-made  dress,  were  made  by  the  mother  and 
the  strings  by  her  delivered  to  him.  Mrs.  Stephenson  contra- 
dicted the  defendant's  statement  in  that  respect.  He,  how- 
ever, further  testified,  in  this  connection,  that  he  first  went 
home  on  returning  from  Yreka  and  that  he  showed  the  pack- 
age to  his  wife  and  at  the  same  time  explained  to  her  how 
and  for  whom  he  came  to  purchase  the  articles.  But  it  is  a 
fact  of  no  little  importance  and  significance  in  this  connection 
that,  although  the  defendant's  wife  was  a  witness  in  his  be- 
half, she  was  asked  no  question  and  gave  no  testimony  con- 
cerning the  claim  by  the  defendant  that  be  called  her  atten- 
tion to  the  articles  or  package  and  explained  to  her  for  whom 
he  had  purchased  them. 
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The  jury  had  the  right,  of  course,  to  believe  the  prosecu- 
trix and  her  mother  with  respect  to  the  circumstances  under 
which  the  articles  were  purchased  and  delivered  to  the  former 
by  the  defendant.  And,  if  the  jury  believed  that  they  told 
the  truth  relative  to  that  transaction,  then  they  were  at  lib- 
erty to  consider  it,  in  connection  with  the  other  testimony  in 
the  case,  as  a  circumstance  disclosing  the  defendant's  attitude 
toward  the  prosecutrix  and,  perhaps,  his  motive  in  presenting 
her  with  articles  which  he  said  had  cost  him  the  sum  of  ten 
dollars. 

Another  circumstance  of  considerable  significance  is  to  be 
found  in  the  note  which  the  prosecutrix  testified  that  the  de- 
fendant secretly  handed  to  her  on  a  certain  evening,  in  Novem- 
ber, 1911,  in  which  he  requested  her  to  meet  him  secretly  the 
following  evening.  It  appears  that,  on  that  occasion,  the 
defendant,  one  Oibson  and  one  Shirley  paid  a  visit  to  the 
Stephensons.  All  the  parties  present,  including  Stephenson 
and  his  wife  and  Mabel,  were  sitting  in  the  front  room.  Oib- 
son was  engaged  in  playing  a  violin  and  the  others  were  lis- 
tening to  the  music  and  talking.  The  defendant  and  Mabel 
were  sitting  close  to  each  other  near  a  table,  standing  in 
the  center  of  the  room.  While  the  music  and  the  conversa- 
tions were  in  progress,  the  defendant  passed  the  note  to  Mabel 
in  such  manner  as  not  to  attract  the  attention  of  other  mem- 
bers of  the  company.  After  the  visitors,  including  Preston, 
departed,  Mabel  went  to  her  room  and  there  immediately  pro- 
ceeded to  read  the  note,  when  Cal.  McNames  stepped  into 
the  room,  and,  observing  her  perusing  the  writing,  declared 
to  her  that  she  had  received  the  note  from  Preston.  This  she 
at  first  strongly  denied,  but  a  few  moments  later  admitted  to 
McNames  that  Preston  had  placed  the  note  in  her  hands  that 
evening.  It  appears  that  McNames,  from  certain  actions  he 
had  previously  observed  on  the  part  of  Preston  toward  the 
girl,  had  become  suspicious  that  the  pair  were  sustaining  im- 
proper relations  with  each  other,  and  the  receipt  of  the  note 
by  the  girl  from  Preston  confirmed  his  suspicions.  He  there- 
upon concluded  to  reveal  his  suspicions  to  the  mother  of  the 
girl,  and  a  short  time  thereafter  told  the  mother  of  his  sus- 
picions and  of  the  receipt  of  the  note  by  her  daughter.  Mrs. 
Stephenson  called  the  daughter  to  her  presence  and  accused 
the  latter  of  receiving  a  note  from  Preston.    The  child  at  first 
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strenuously  denied  receiving  such  a  note,  but  finally  admitted 
that,  on  the  occasion  above  referred  to,  Preston  did  clandes- 
tinely band  her  the  note.  The  mother  compelled  the  prose- 
eutriz  to  produce  the  writing,  and  it  was  offered  and  received 
in  evidence.  It  reads  as  follows:  ''May  dear:  I  wanted  to 
get  to  see  you.  I  have  got  something  I  must  tell  you.  Can 
you  come  out  beyond  the  water  closet  too  morrow  night  at 
10  o'clock.  You  know  how  to  leave  the  door  so  you  can  get 
oat  still.  I  will  have  the  buggy  down  the  fence.  Don't  fail 
if  you  can  come  let  me  know.  Destroy  this  quick.''  The 
note  was  written  in  pencil  and  bore  no  signature,  but  the  dis- 
trict attorney  introduced  some  testimony,  in  the  nature  of 
expert  proof,  tending  to  show  that  the  writing  contained  in 
the  note  was  in  the  hand  of  the  defendant.  This  testimony- 
was  given  by  two  certain  bankers  of  Siskiyou  county,  one  of 
whom,  upon  comparing  the  writing  in  the  note  with  a  letter 
written  by  him  and  also  with  the  admitted  signature  of  the 
defendant  subscribed  to  other  written  instruments,  declared 
it  to  be  his  opinion  that  the  writing  in  the  note  was  that  of 
the  defendant.  This  testimony  was  offered  for  the  purpose, 
of  course,  of  supporting  the  statement  of  the  prosecutrix  that 
the  defendant  surreptitiously  delivered  the  writing  to  her  on 
the  occasion  of  his  visit  at  the  home  of  her  parents  with 
Shirley  and  Gibson.  Her  testimony  alone  would  have  been 
sufficient  to  justify  the  admission  of  the  note  in  evidence,  she 
having  testified  that  it  was  given  to  her  by  Preston  under  the 
circumstances  indicated,  but  the  district  attorney  very  prop- 
erly sought  to  prove,  not  only  that  the  defendant  handed  the 
note  to  the  girl  und«r  the  circumstances  as  shown,  but  that  he 
was  the  author  of  the  writing  contained  in  the  note.  This 
circumstance,  as  stated,  was  important  because  of  its  tendency 
to  disclose  that  a  secret  liaison  between  the  defendant  and  the 
girl  had  been  maintained,  and  thus,  in  view  of  the  great 
disparity  between  the  ages  of  the  two  and  the  fact  that  the 
defendant  was  a  married  man,  furnish  the  basis  for  a  strong 
inference  in  support  of  the  verity  of  the  girl's  story. 

We  have  now  reviewed  the  principal  testimony  presented 
by  the  people  in  support  of  the  charge,  and  we  think  that  it 
must  be  clearly  manifest  therefrom  that  the  verdict  is  thus 
placed  beyond  the  power  of  a  court  of  review  to  disturb.  It 
is  true,  as  stated,  that  the  brother  and  the  great  uncle  of  the 
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prosecutrix  gave  what  appears  to  be  very  damaging  testimony 
against  the  theory  and  claims  of  the  prosecution.  They  gave 
testimony  which,  if  believed,  or  if  believable,  when  consider- 
ing their  manner  of  giving  it,  would  tend  very  strongly  to 
show  that  the  charge  was  trumped  up  against  the  accused  for 
purposes  of  blackmail.  The  one  testified  that  the  mother, 
when  she  first  heard  of  the  defendant's  alleged  treatment  of 
her  child,  threatened  to  make  him  pay  her  a  certain  sum  of 
money,  and  the  other  declared  that  the  mother  threatened  the 
child  to  do  her  great  physical  violence  if  she  failed  to  stick 
to  her  story  of  the  defendant's  criminal  intimacy  with  her. 
It  was  also  made  to  appear  that  the  mother  said  that  she 
would  sit  in  the  courtroom  during  the  progress  of  the  trial 
and  that  she  would  by  a  nod  of  her  head  indicate  to  the  child 
how  she  should  answer  questions  put  to  her  by  the  attorneys. 
All  this  testimony,  we  say,  appears  to  support  the  theory  that 
blackmail  was  at  the  bottom  of  the  prosecution,  or  that  the 
charge  was  the  result  of  a  fabrication,  yet  it  could  all  be 
true  and  the  accusation  that  the  defendant  had  been  illicitly 
intimate  with  the  girl  still  be  well  founded.  In  any  event, 
however,  the  jury  and  the  trial  court  heard  all  the  testimony, 
and  it  must  be  presumed  that  they  weighed  it  by  means  of  the 
tests  by  which  the  weight  of  evidence  and  the  credibility  of 
witnesses  may,  with  approximate  accuracy,  be  determined, 
and  it  must  be  assumed  that  they,  for  sufficient  legal  reasons, 
after  considering  the  testimony  of  those  witnesses,  regarded 
it  as  possessing  no  persuasive  evidentiary  force. 

There  is  no  force  here  in  the  argument  based  upon  the  sug- 
gestion that,  if  the  prosecutrix  had  in  reality  subjected  herself 
to  sexual  relations  with  the  defendant,  strong  corroborative 
proof  thereof  could  have  been  developed  by  an  examination 
of  the  vagina  of  the  girl  by  a  physician,  who  could  thus  have 
determined  and  said  whether  she  had  ever  had  criminal  inter- 
course with  a  male.  From  this  proposition  it  is  argued  that, 
the  people  having  failed  to  present  to  the  jury  the  highest 
and  most  reliable  proof  available  to  them  of  one  of  the  essen- 
tial elements  of  the  crime  charged,  it  was  not  only  the  duty 
of  the  jury,  but  it  is  that  of  this  court,  to  view  the  accusations 
of  the  girl  with  such  a  degree  of  suspicion  and  doubt  as  would 
and  will  result  in  entirely  overthrowing  her  testimony.  It 
would  have  been  well,  in  the  interest  of  justice,  for  the  people 
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to  have  furnisbed  the  proof  referred  to  and  thtu  have  estab- 
lished to  the  complete  satisfaction  of  all  whether  the  child  had 
been  criminally  known  by  someone,  but,  since  the  jary  were 
satisfied  by  the  character  of  the  proof  presented  in  support  of 
the  charg^e,  we  are  unable  to  perceive  where  the  failure  of 
the  people  to  offer  better  or  more  convincing  proof  upon  any 
of  the  elements  of  the  offense  can  now  be  of  any  avail  to  the 
defendant.  Besides,  if  the  defendant  had  genuine  anxiety  to 
bring  the  result  of  an  examination  of  the  girl  by  a  physician 
to  the  attention  of  the  jury,  we  can  perceive  no  just  reason 
why  the  court,  in  the  exerciae  of  its  inherent  power,  could 
not,  upon  the  motion  of  the  accused,  have  ordered  an  exam- 
ination (the  party  to  be  examined  not  being  the  defendant), 
and  we  doubt  not  that,  upon  application  by  the  defendant,  the 
court,  in  the  interest  of  justice,  and  under  the  circumstances, 
would  have  promptly  ordered  an  examination  before  or  even 
at  the  time  of  the  trial.  {Johnston  v.  Southern  Pac.  Co,,  150 
Cal.  536,  [89  Pac.  348],  and  cases  therein  cited;  Clark  v. 
Tulare  Dredging  Co.,  14  Cal.  App.  414,  438,  [112  Pac.  564] ; 
Wanek  v.  City  of  Winona,  78  Minn.  98,  [79  Am.  St.  Bep.  354, 
46  L.  R.  A.  448,  80  N.  W.  851].) 

There  is  nothing  inherently  improbable  in  the  testimony  of 
the  prosecutrix.  It  is  true  that  she  contradicted  herself  upon 
numerous  matters,  which  may,  however,  when  compared  to 
the  vital  parts  of  her  testimony,  well  be  regarded  as  of  minor 
importance.  But  whatever  the  nature  or  character  of  the  con- 
tradictions or  inconsistencies  she  mdght  have  been  guilty  of  in 
detailing  her  story,  it  was  after  all  for  the  jury  to  decide 
whether  such  contradictions  or  such  inconsistencies  were  of 
such  significance  as  to  have  the  effect  of  impeaching  her  state- 
ment as  to  the  fact  of  the  asserted  sexual  intercourse.  In 
such  a  case  as  this,  the  appellate  courts  are  not  authorized  to 
sabstitute  their  judgment  for  that  of  the  jury  and  the  trial 
court  as  to  the  weight  and  effect  of  the  evidence.  In  the  case 
of  the  People  v.  Moore,  155  Cal.  237,  [100  Pac.  688],  the 
defendant  having  been  convicted  of  an  assault  to  commit  rape 
alleged  to  have  taken  place  on  the  sidewalk  of  a  public  street, 
upon  which  and  near  the  scene  of  the  alleged  assault  a  number 
of  people  were  standing  and  to  which  reflected  the  electric 
lights  from  the  hotel  in  front  of  which  the  assault  occurred, 
it  was  vigorously  contended  that  the  detailed  circumstances 
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under  which  the  assault  was  alleged  to  have  been  committed 
were  too  incredible  to  support  the  theory  that  the  purpose  of 
the  assault  was  to  commit  rape  upon  the  person  of  the  female. 
The  supreme  court,  however,  while  in  effect  conceding  the 
circumstances  to  be  seemingly  incredible,  was  not  suflSciently 
impressed  with  that  contention  to  reverse  the  cause  for  that 
reason.  The  court  said:  "A  court  of  review,  having  juris- 
diction of  questions  of  law  alone,  cannot  disregard  findings 
of  fact  supported  by  direct  evidence  strongly  corroborated  by 
disinterested  and  unimpeached  witnesses — and  neither  can  it 
be  said  as  a  legal  conclusion  that  the  facts  so  found  are  in- 
sufiicient  to  warrant  the  inference  as  to  the  felonious  intent." 
There  is  no  rule  requiring  the  prosecutrix  in  a  prosecution 
for  rape  to  be  corroborated,  but,  as  we  have  shown,  the  prose- 
cutrix in  the  case  at  bar  was  to  some  extent  corroborated  by 
unimpeached  circumstances  of  more  or  less  potency  in  pro- 
bative force,  and,  as  in  the  Moore  case,  neither  can  it  be  said 
here,  as  a  matter  of  law,  that,  from  the  entire  testimony,  the 
jury  were  not  justified  in  finding  that  the  crime  as  charged 
in  the  information  was  satisfactorily  proved. 

The  defendant  complains  that  the  court  committed  preju- 
dicial error  by  refusing  to  allow  testimony  bearing  upon  the 
character  and  the  moral  environment  of  the  prosecutrix  dur- 
ing her  whole  life.  The  testimony  directed  to  the  proof  of 
these  facts  was  not,  as  obviously  it  could  not  be  in  the  case 
of  statutory  rape,  offered  as  a  defense  to  the  crime  charged 
against  the  defendant,  but  upon  the  theory  that,  if  it  could 
have  been  shown  that  the  prosecutrix  was  reared  under  bad 
or  immoral  infiuences  and  surroundings,  such  testimony  would 
have  tended  to  disclose  that  the  reluctancy  with  which  she 
gave  her  testimony  was  not  occasioned  by  modesty  or  delicacy 
or  shame  regarding  the  sexual  relation,  but  by  the  fact  that 
she  had  been  coached  by  someone  to  tell  a  fabricated  story. 

We  think  that  the  court's  rulings  upon  the  proffered  evi- 
dence were  correct.  No  issue  of  the  sort  to  which  the  rejected 
testimony  was  proposed  to  be  addressed  arose  in  the  case,  so 
far  as  the  evidence  was  concerned,  except  the  manner  itself  in 
which  the  prosecutrix  conducted  herself  as  a  witness.  And  it 
seems  to  us  that,  had  the  proof  been  allowed,  it  would  not  have 
had  any  stronger  tendency  than  did  the  girl's  manner  of  testi- 
fying to  a  discovery  of  the  specific  motive  or  reason  adualiii^ 


Digitized  by 


Google 


Sept.  1912.]  People  v.  Preston.  687 

her  to  hesitate  in  describing  the  revolting  details  of  the  alleged 
conduct  of  the  defendant  with  her,  for  it  would  still  remain 
a  question,  and  one  which  the  jury  would  be  required  to  de- 
cide, whether  the  cause  of  the  witness'  manner  of  testifying 
arose  out  of  shame  or  modesty,  or  from  the  falsity  of  her 
story,  or  from  a  desire  to  shield  the  defendant  as  far  as  she 
could  under  the  circumstances,  or  from  any  other  reason  or 
motive.  Nor  do  we  think  that  it  can  b^  justly  laid  down  as 
an  abstract  truth  that,  because  a  female  may  have  a  bad 
character,  she  is  necessarily  to  be  expected  to  act  or  speak 
immodestly  on  all  occasions.  Indeed,  it  is  not  uncommon  to 
find  females  notoriously  devoid  of  strictness  in  matters  of 
morality  who  are  on  most  occasions  quite  circumspect  in  ex- 
pressing themselves,  and  who  would,  equally  with  persons  of 
the  most  exemplary  moral  conceptions  and  character,  with 
reluctance  narrate  in  a  public  courtroom  the  details  of  im- 
moral relations  they  may  have  sustained  with  the  opposite  sex. 
But,  without  speculating  further  as  to  the  effect  of  such  testi- 
mony, it  may  be  observed  that  the  manner  in  which  a  witness 
testifies  is  generally  a  matter  for  argument  to  be  addressed 
to  those  who  must  decide  the  facts.  Each  side  is  at  liberty  to 
present  to  the  court  and  jury  its  own  interpretation  of  the  way 
in  which  the  witness  has  told  his  story,  and  at  last  it  is  for 
the  jury  to  draw  their  own  conclusions  as  to  the  significance, 
in  the  one  direction  or  the  other,  of  the  witness'  manner  or 
the  influence  it  should  be  allowed  to  exercise  in  confirming  the 
truth  or  falsity  of  his  testimony. 

We  have  discovered  no  just  legal  reason  for  remanding  the 
cause,  and  the  judgment  and  order  are,  therefore,  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  15,  1912. 


Digitized  by 


Google 


688  Peoplb  v.  Blaib.  [19Cal.  App. 


[Crim.  No.  184.    Third  AppeH&te  Di8triet.--43epteml>er  17,  1912.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  T.  BLAIE, 

Appellant. 

CuifiNAL  Law — Embkzzlbmzni^— Test  or  Gbimi— Fraudulent  Appbo- 
PKiATiON  or  MoKET — Deicand^Test  UNCHANGED. — The  test  of  the 
crime  of  embezzlement  is  whether  the  evidence  shows  clcarlj  a  fraud- 
ulent appropriation  by  the  defendant  of  the  money  involved;  and 
proof  of  a  demand  is  not  required  when  the  evidence  otherwise  shows 
the  fact  of  such  fraudulent  appropriation.  It  is  only  in  the  absence 
of  other  sufficient  proof  of  a  fraudulent  appropriation  that  a  demand 
may  be  necessary  to  fix  the  fact  of  the  fraudulent  appropriation; 
but  the  test  of  the  crime  is  not  thereby  altered,  but  always  is,  does 
the  whole  evidence  establish  the  crime  charged,  that  is,  a  fraudulent 
appropriation  as  charged  in  the  indictment. 

Id. — Intbustment  or  Monet  to  Purchase  Fabm — ^Wanton  Violation 
or  Trust — Embezzlement — Support  or  Verdict. — Where  it  ap- 
pears that  the  money  was  intrusted  by  an  aged  widow  to  a  servant 
who  had  been  in  her  employ,  with  which  to  buy  her  a  farm  within 
certain  states  named,  and  the  evidence  shows  a  wanton  violation  of 
the  trust,  and  an  intention  to  conceal  and  embezzle  the  money,  it  is 
held  sufficient  to  support  a  verdict  convicting  him  of  that  crime. 

Id. — ^Disposition  or  Besidub  or  Money  After  Abbest  fob  Concxax/- 
MENT — Evidence. — Evidence  was  admissible  to  show  the  disposition 
of  the  residue  of  the  money  in  the  hands  of  the  defendant  after  the 
arrest  in  order  to  conceal  it,  not  for  the  purpose  of  showing 
an  independent  embezzlement  after  the  arrest,  but  as  relating 
back  and  showing  his  intention  to  embezzle  all  of  the  monqr  if  ba 
did  emrbezzle  it  before  the  arrest. 

Id. — ^Requested  Instbugtion — Ebbob  as  to  Nbgessitt  or  Demand  to 
Constitute  Embezzlement — Modification  Qualifyino  Without 
Cubing  Ebbob. — ^A  requested  instruction  which  assumes  that  if  the 
money  was  intrusted  to  the  defendant  to  purchase  a  farm,  and 
neither  the  time  nor  place  was  fixed  for  the  purchase,  and  that  be- 
fore his  arrest  no  demand  had  been  made  for  the  return  of  the 
money  or  the  purchase  of  the  farm,  he  could  not  be  found  guilty 
of  embezzlement,  erroneously  ignores  the  settled  doctrine  as  to  what 
is  the  "test"  of  embezzlement,  and  would  have  been  properly  refused. 
A  modification  of  the  same,  which  inserts  the  qualifying  phrase, 
"and  that  an  unreasonable  time  had  not  elapsed  after  defendant  re- 
ceived the  money,  up  to  the  time  of  the  arrest,"  qualifies  but  does 
not  cure  the  error. 

Id. — Pbopeb  Instruction  as  to  Embezzlement  by  Agent. — ^The  eonrt 
properly  instructed  the  jury  that  "one  who  acts  as  the  agent  of  an- 
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other  and  in  eneh  capacity  is  intrusted  with  and  receives  into  his 
care  any  mon^  for  the  use  of  another  person,  and  fraudulently  ap- 
propriates the  same  to  his  own  use,  or  to  any  use  or  purpose  not  in 
the  due  and  lawful  execution  of  his  trust,  is  guilty  of  embezzlement, 
and  in  this  case  if  you  find  from  the  evidence  to  a  moral  certainty, 
and  beyond  a  reasonable  doubt,  that  the  defendant  did  unlawfully, 
fraudulently  and  feloniously  convert,  embezzle  and  appropriate  the 
money  mentioned  in  the  information,  or  any  part  thereof,  to  his 
own  use,  and  contrary  to  his  trust  as  such  agent,  then  your  verdict 
must  be  guilty." 

Ii>. — Effect  of  Conflict  Between  Modified  Instruction  and  Cobreot. 

INSTEUOTION — ErROB    TO    DEFENDANT'S    ADVANTAGE. — The    effect    of 

the  modified  instruction  was  to  weaken  the  force  of  the  correct  in- 
struction  to  defendant's  advantage,  of  which  he  cannot  complain. 
It  is  held  that,  considering  the  entire  record,  it  cannot  be  said  that 
any  error  which  crept  into  the  modified  instruction  has  resulted  in 
a  miscarriage  of  justice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County,  and  from  an  order  denying  a  new  trial.  Heniy  C. 
Gesfopd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  Crass,  and  L.  E.  Johnston,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  J.  Chas.  Jones,  Deputy 
Attorney  General,  for  Respondent. 

CHIPMAN,  P.  J. — Defendant  was  tried  and  convicted  on 
an  information  charging  him  with  the  crime  of  embezzlement, 
committed  at  the  county  of  Napa  about  June  19,  1911.  He 
appeals  from  the  judgment  of  conviction  and  from  the  order 
denying  his  motion  for  a  new  triaL 

It  is  contended:  First,  that  the  evidence  fails  to  show  that 
defendant  was  guilty  of  embezzlement;  and,  second,  that  the 
court  erred  in  refusing  to  give  the  only  instruction  requested 
by  defendant  and  in  giving  it  as  modified  by  the  court. 

1.  Upon  the  first  point  defendant  contends  that  the  com- 
plaining witness,  Mrs.  Booker,  '^  intrusted  the  sum  of  $3,500 
to  defendant  with  which  to  buy  a  farm  or  ranch.  No  time 
was  specified  within  which  the  purchase  was  to  be  made;  no 
place  was  specified  as  to  where  the  ranch  or  farm  was  to  be 
purchased.    The  amount  defendant  was  to  pay  for  the  ranch 

19  Oal.  App.- 
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was  not  mentioned,  and  no  demand  was  ever  made  upon  de- 
fendant that  he  return  the  money  or  carry  out  the  trust.*' 
The  evidence  was  that  no  demand  had  been  made  upon  de- 
fendant for  a  return  of  the  money;  that  defendant  received 
the  money  about  June  19,  1911,  deposited  it  in  a  bank  in 
Napa  and,  about  that  date,  drew  it  out  and  departed  from 
Napa  with  it  and  was  not  afterward  seen  by  Mrs.  Booker  until 
after  his  arrest,  in  January,  1912.  It  does  not  appear  that 
Mrs.  Booker  had  any  opportunity  to  make  a  demand  upon  de- 
fendant otherwise  than  by  letter,  and,  as  he  told  her  in  a 
letter  written  by  him  July  20, 1911,  from  some  place  in  Arkan- 
sas, that  he  was  about  ''to  start  to  Sacramento,"  and  that  he 
wanted  her  "to  leave  off  writing  until"  she  heard  from  him, 
there  was  no  opportunity  after  that  date  even  by  letter. 

But  upon  this  point  we  think  defendant  is  in  error  in  his 
contention  that  a  demand  was  necessary  in  order  to  make  the 
conversion  of  the  money  embezzlement.  The  law  is  very  well 
stated  in  the  case  of  People  v.  Hatch,  163  Cal.  368,  [125  Pac. 
907],  wherein  the  opinion  refers  to  at  least  two  of  the  cases 
relied  upon  by  defendant.    We  quote: 

''It  is  claimed  that  no  demand  was  shown  to  have  been 
made  upon  defendant  for  the  money  involved  with  which  it 
was  his  duty  to  comply. 

"In  the  first  place,  the  guilt  or  innocence  of  defendant  does 
not  necessarily  depend  upon  the  question  whether  or  not  any 
demand  has  been  made  upon  him  for  the  money  involved. 
The  real  question  is,  Does  the  evidence  show  a  fraudulent  ap- 
propriation by  defendant  of  the  money  involved?  Neither 
People  V.  Page,  116  Cal.  387,  [48  Pac.  326],  nor  People  v. 
Boyce,  106  Cal.  173,  [37  Pac.  630,  39  Pac.  524],  lays  down  the 
rule  that  a  demand  is  necessary  as  a  matter  of  law  to  consti- 
tute an  embezzlement. 

"In  each  of  these  cases  the  court  discussed  the  evidence,  and 
held  that  it  was  insufficient  to  support  a  verdict  of  guilty,  and 
in  so  doing  adverted  to  the  fact  that  no  demand  had  been 
made,  and  in  each  case  also  adverted  to  the  fact  that  it  had 
not  been  shown  that  the  defendant  had  in  fact  or  at  all  ap- 
propriated the  money  involved  to  his  own  use,  or  that  he  did 
not  have  it  on  hand  at  all  times  to  meet  any  demand  if  one 
had  been  made.  'No  doubt  embezzlement  may  be  established 
Quder  certain  circumstances  without  proof  of  a  demand,  as 
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where  other  evidence  clearly  shows  an  appropriation  by  an 
employee  of  his  employer's  funds,  with  intent  to  do  so  fraudu- 
lently and  feloniously.'  (People  v.  Royce,  106  Cal.  173,  [37 
Pac.  630,  39  Pac.  524].)  In  some  cases,  in  the  absence  of 
other  sufficient  proof,  a  demand  may  be  necessary  to  fix  the 
fact  of  the  fraudulent  appropriation;  but  the  real  test  always 
is,  does  the  whole  evidence  establish  the  crime  charged,  that 
is,  a  fraudulent  appropriation  as  charged  in  the  indictment. 
{People  V.  Ward,  134  Cal.  301,  [66  Pac.  372].)'' 

It  thus  appears  that  it  is  only  in  the  absence  of  other  sufB- 
cient  proof  that  a  demand  may  be  necessary  to  fix  the  fact 
of  the  fraudulent  appropriation,  the  true  test  being,  "Does 
the  whole  evidence  establish  the  crime  charged  T" 

The  complaining  witness,  Mrs.  Booker,  is  a  widow  of 
seventy-five  years  of  age,  and,  in  the  month  of  March  or  April, 
1911,  resided  at  St.  Helena;  she  hired  defendant  to  work  for 
her  at  that  time  and  later,  while  in  her  service,  she  intrusted 
$3,500  to  defendant  for  the  purpose  of  purchasing  a  farm, 
mentioning  Kansas,  Arkansas,  Missouri  and  Colorado  as  the 
states  in  which  he  was  to  make  the  purchase.  The  evidence 
would  justify  the  inference  that  Mrs.  Booker's  understand- 
ing was  that  defendant  would  purchase  a  ranch  for  her  and 
for  her  support  while  she  lived  and  to  go  to  defendant  at  her 
death.  Defendant  journeyed  through  these  states  and  wrote 
Mrs.  Booker  four  letters,  which  were  introduced  in  evidence. 
One  of  them  was  dated  Cord,  Arkansas,  June  28th,  in  which 
he  speaks  of  liking  Colorado  better  than  Arkansas.  The  next 
letter  was  dated  at  the  same  place,  July  8,  1911,  acknowledg- 
ing the  receipt  of  a  letter  from  Mrs.  Booker  and  informs  her 
that  he  may  come  to  Napa.  The  third  letter  was  dated 
"Cabool,  July  20,"  and  informs  Mrs.  Booker  that  he  will 
start  for  Sacramento  soon,  and  tells  her  to  **  leave  oflf  writ- 
ing" to  him  until  she  hears  from  him.  The  last  letter  is 
dated  Holden,  Missouri,  August  8th,  in  which  defendant 
wrote:  "Mrs.  Booker,  Dear  Ma:  I  will  be  in  Sacramento,  Cal., 
soon  then  I  will  ynrite  and  tell  you  what  to  do.  I  want  to  see 
you  enjoy  life.  I  will  locate  in  Ogden,  Utah,  on  Salt  Lake 
as  that  is  the  best  climate  I  have  been  in  since  I  left  you. 
Now  cheer  up  and  don't  think  the  time  long  for  I  have  had 
a  hard  time.  Good  bye.  As  ever.  Your  Will."  We  next 
hear  of  defendant  under  arrest,  in  January,  1912,  at  Camas,  a 
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small  town  near  Vancouver,  state  of  Washington,  and  of  his 
extradition  for  the  offense  here  charged.  Of  his  movements 
after  August,  1911,  nothing  appears  except  as  shown  by  his 
own  statements  to  the  arresting  ofScers  and  the  officers  sent 
from  this  state.  To  one  of  these  he  stated  that  he  came  to 
Napa  and  tried  to  find  Mrs.  Booker  and  from  there  he  went 
to  St.  Helena.  No  account  of  his  subsequent  whereabouts  or 
what  he  was  doing  appears.  He  did  not  find  Mrs.  Booker  and 
she  did  not  know  of  his  return,  and  whether  he  made  any 
effort  to  find  her  is  not  shown.  Defendant  introduced  no  evi- 
dence. To  the  officer  who  brought  him  back  from  Vancouver 
he  stated :  That  when  arrested  he  had  $2,050,  in  a  belt  around 
his  body,  of  the  money  intrusted  to  him  by  Mrs.  Booker;  that 
he  went  to  a  bank  with  the  sheriff  who  arrested  him  and  de- 
posited the  money;  that  he  "put  one  over  on  Cressep,  the 
sheriff  of  Clark  county,  in  reference  to  the  possession  of  the 
money,"  which  he  further  explained  was  done  by  giving  a 
lawyer  at  Vancouver  checks  for  all  of  this  money.  Concern- 
ing the  intrusting  of  the  money  to  him  by  Mrs.  Booker  he 
said:  "She  called  him  in  the  house  and  gave  him  fifty  dollars, 
two  twenty  dollar  bills  and  a  ten  dollar  bill,  then  subsequently, 
she  gave  him  $3,500  and  he  was  to  buy  a  ranch  some  place  in 
the  east,  he  was  to  buy  a  ranch  and  they  were  going  to  be 
married  when  he  got  the  ranch.  When  he  said  that  I  said, 
*  What  did  you  do  with  the  rest  of  the  money!  You  only  had 
$2,000;  that  was  $1,500  shyT  WeU,  he  said  if  he  could  get 
to  talk  with  Mrs.  Booker  fifteen  minutes  he  could  settle  the 
matter  all  right.  He  said  he  had  property  that  he  bought  for 
a  thousand  dollars  some  place,  when  he  could  see  Mrs.  Booker 
he  could  explain  it.  That  was  in  substance  the  conversation 
we  had  with  reference  to  the  money." 

Objection  was  made  to  testimony  relating  to  what  defendant 
did  with  the  money  after  his  arrest.  The  court,  correctly,  we 
think,  admitted  the  evidence,  not  to  show  embezzlement  of  the 
money  subsequent  to  his  arrest,  but  as  '^  relating  back  and 
showing  his  intention  if  he  did  embezzle  it  before." 

We  think  there  was  sufficient  evidence  to  justify  the  jury  in 
concluding  that  the  crime  of  embezzlement  was  committed  by 
defendant.  If  he  returned  to  Napa  at  all,  of  which  we  know 
only  from  what  he  said  to  the  extradition  officer,  it  is  incon- 
sistent with  any  theory  of  innocence  that  he  should  make  no 
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effort  to  find  his  benefactress  while  at  her  place  of  residence 
or  to  communicate  with  her  in  any  way,  but  on  the  contrary, 
should  betake  himself  to  another  state  where  she  would  be  the 
least  likely  to  know  anything  about  him.  He  severed  all  con- 
nection with  her  in  August,  1911,  and  wrote  her  to  cease  writ- 
ing to  him,  and  falsely  led  her  to  expect  he  would  meet  her  in 
Sacramento  in  a  short  time.  The  case  exhibits  a  wanton  vio- 
lation of  the  trust  reposed  in  him  by  this  old  woman,  whose 
examination  as  a  witness  shows  her  to  have  been  a  person 
easily  victimized  through  her  own  credulity. 

2.  The  defendant  requested  the  following  instruction,  which 
was  given  with  modifications  indicated  in  italics: 

"I  instruct  you,  gentlemen  of  the  jury,  that  if  you  shall 
find  from  the  evidence  that  on  or  about  the  nineteenth  day  of 
June,  1911,  the  complaining  witness,  Mrs.  Caroline  Booker,  in« 
structed  (intrusted  T)  the  defendant  William  T.  Blair  with 
the  sum  of  $3,500,  lawful  money  of  the  United  States  of 
America,  upon  the  express  trust  or  agreement  that  said  Blair 
was  to  use  said  moneys  for  the  purpose,  and  none  other,  of 
purchasing  a  farm  or  ranch  for  said  Mrs.  Booker,  but  that  no 
time  was  fixed  as  to  when  said  purchase  was  to  be  made  or 
place  designated  where  said  ranch  or  farm  was  to  be  pur- 
chased, i^  was  incumbent  upon  defendant  to  perform  said  con- 
tract within  a  reasonable  time  after  receiving  said  m^ney,  and 
you  are  the  judges  under  M  of  the  circumstances  shown  in 
this  case  what  would  have  been  a  reasonable  time  unthin  which 
to  purchase  such  farm.  And  if  you  shall  further  find  that 
neither  Mrs.  Booker,  nor  anyone  in  her  behalf,  ever  demanded 
of  defendant  before  the  date  of  his  arrest  that  he  return  said 
sum  of  money  to  her  or  that  he  forthwith  purchase  said  ranch 
or  farm,  and  that  an  unreasonable  time  had  not  elapsed  after 
defendant  received  the  money  up  to  the  time  of  his  arrest, 
then  I  instruct  you  that  the  failure  of  defendant  to  purchase 
such  ranch  or  farm,  if  you  shall  find  from  the  evidence  that 
defendant  did  fail  to  make  such  purchase,  or  his  failure  to 
repay  or  return  to  Mrs.  Booker  said  money  prior  to  the  date 
of  his  arrest,  is  not  sufficient  to  charge  him  with  embezzlement, 
and  your  verdict  must  be  not  guilty." 

As  requested,  the  instruction  assumed  that  if  the  money  was 
intrusted  to  defendant  to  purchase  a  farm,  and  neither  the 
time  nor  the  place  was  fixed  for  the  purchase,  there  could  be 
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no  embezzlement  unless  before  his  arrest  there  had  been  a  de- 
mand made  upon  him  for  the  return  of  the  money  or  the  pur- 
chase of  the  farm.  This  assumption  ignores  the  doctrine 
clearly  laid  down  in  the  Hatch  case,  supra,  that  "the  real  test 
always  is,  does  the  whole  evidence  establish  the  crime  charged, 
that  is,  a  fraudulent  appropriation  as  charged  in  the  indict- 
ment." The  court  would  have  been  justified  in  refusing  the 
instruction. 

The  court  correctly  instructed  the  jury  as  follows:  "I  in- 
struct you  that  one  who  acts  as  the  agent  of  another  and  in 
such  capacity  is  intrusted  with  and  received  into  his  care  any 
money  for  the  use  of  another  person  and  fraudulently  appro- 
priates the  same  to  his  own  use  or  to  any  use  or  purpose  not 
in  the  due  and  lawful  execution  of  his  trust,  is  guilty  of  em- 
bezzlement ;  and  in  this  case  if  you  find  from  the  evidence  to 
a  moral  certainty  and  beyond  a  reasonable  doubt  that  the  de- 
fendant did  unlawfully,  fraudulently  and  feloniously  convert, 
embezzle  and  appropriate  the  money  mentioned  in  the  infor- 
mation, or  any  part  thereof,  to  his  own  use  and  contrary  to  his 
trust  as  such  agent,  then  your  verdict  must  be  guilty." 

If  the  modified  instruction  had  any  effect,  its  tendency  was 
to  weaken  the  force  of  the  correct  instruction  given  by  the 
court  and  to  defendant's  advantage.  Defendant's  criticism 
is  that  the  instruction  made  the  guilt  or  innocence  of  defend- 
ant to  turn  upon  the  question  whether  he  had  performed  his 
trust  within  a  time  found  by  the  jury  to  have  been  "reason- 
able" or  ''unreasonable,"  and  that  the  question  of  time  was  a 
false  quantity.  Conceding  this,  still  it  gave  defendant  an 
added  chance  for  escape  of  which  he  cannot  complain.  How- 
ever, after  a  consideration  of  the  entire  record,  including  the 
evidence,  we  cannot  say  that  the  error  which  crept  into  the 
instruction  complained  of,  if  it  be  error,  has  resulted  in  a  mis- 
carriage of  justice.  (Amendment  to  the  Constitution,  see. 
41/2,  art.  VI.) 

The  judgment  and  order  are  affirmed. 

Burnett,  J.,  and  Hart,  J.,  eoncurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eoart, 
after  judgment  in  the  district  court  of  appeal,  was  denied  bj 
the  supreme  court  on  November  15,  1912. 
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[GIt.  No.  98S.    Third  Appellate  Distriet.^Septeinber  17,  1912.] 

ROBERT  M.  MILLS,  Respondent,  v.  THOMAS  J.  JACK- 
SON  and  EMMA  H.  JACKSON,  AppeUants.  i 

BxpLKTiN — ^Amendment  of  Complaint  Befobi  Trial — Exclusion  or 
Pbopebtt  not  OwNiD — ^Discretion  op  Court — Purposes  and  Ef- 
fects OF  Amendment. — Where  the  plaintiff  in  an  action  of  replevin 
diseoTen  before  trial  that  ho  io  not  entitled  to  all  of  the  articles  of 
personal  property  sued  for,  it  is  a  proper  exercise  of  the  discretion 
of  the  court  to  permit  an  amendment  to  the  complaint  excluding  there- 
from the  portion  of  the  property  to  which  ho  is  not  entitled.  The 
purposes  and  effects  of  such  amendment  would  bo  to  promote  tho 
determination  of  the  cause  upon  its  merits,  and  to  invoke  the  judg- 
ment of  the  court  or  jury  upon  the  real  issue  between  the  parties. 

Id. — Action  Against  Husband  and  Wife — Evidenob  Showing  Equi- 
table Estoppel  of  Wife — ^Amendment  to  Conform  to  Proofs. — 
Whoro  the  complaint  in  replevin  against  a  husband  and  wife  was 
framed  on  the  theory  that  tho  property  claimed  was  derived  from 
both  of  them,  but  tho  evidence  showed  that  tho  wife  was  not  an 
actual  vendor  of  the  property,  and  that  she  persistently  represented 
to  the  purchaser  that  she  had  no  interest  in  the  property,  and  that 
it  belonged  solely  to  her  husband,  and  that  sho  was  equitably  es- 
topped to  deny  his  ownership,  it  was  within  the  discretion  of  the 
court  to  permit  an  amendment  of  the  complaint  to  state  the  facts 
constituting  such  equitable  estoppel,  which  may  be  pleaded  in  such 
manner  as  to  raise  a  conclusive  presumption  against  her,  under  sub- 
division 3  of  section  1962  of  the  Code  of  Civil  Procedure. 

Id. — Indefinite  Specifications  of  Articles  in  Memorandum — Parol 
Evidence — Negotiations — Identity  of  Property  Sold. — Where  tho 
written  memorandum  is  incomplete  as  to  the  property  sold,  parol 
evidence  is  admissible  to  show  the  negotiations  between  the  parties, 
and  to  identify  the  property  described  in  the  complaint  with  that 
intended  to  bo  sold,  and  actually  sold.  • - 

Is. — Payment  of  Purchase  Money — Statute  of  Frauds  not  Involved. 
Since  a  part  of  tho  purchase  money  was  paid  at  the  time  of  the  sale, 
and  afterward  tho  balance,  the  statute  of  frauds  as  embodied  in 
section  1624  of  the  Civil  Code  is  inapplicable. 

Id. — Proper  Action  of  Court — Verdict  and  Judgment  Justified— Ab- 
sence OF  Prejudicial  Error. — It  is  held  that  the  court  properly 
denied  a  motion  for  a  nonsuit;  that  the  verdict  and  final  judgment 
are  legally  justified,  and  that  no  prejudicial  error  appears  in  tho 
record. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Siski- 
you County,  and  from  an  order  denying  a  new  triaL  James 
F.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  F.  Farraher,  for  Appellants. 

J.  M.  O'Neill,  and  L.  F.  Cobum,  for  Respondent. 

BURNETT,  J.— The  action  was  in  replevin.  It  grew  out 
of  the  purchase  by  plaintiff  of  certain  real  and  personal  prop- 
erty for  the  sum  of  $35,000.  At  the  time  of  the  agreement 
for  the  sale  a  memorandum  was  drawn  up  by  Mr.  Mills  and 
signed  by  Mr.  Jackson,  as  follows: 

''March  8th,  1911,  received  of  Robt.  M.  Mills  $500,  being 
part  of  the  purchase  price,  for  the  ranch,  known  as  the 
Arbaugh  Ranch  and  the  Arenburgh  Ranch  and  also  the  ranch 
known  as  the  French  Ranch  in  McCloud  or  Squaw  Valley 
ranch,  containing  in  all  965  acres  with  all  appurtenances,  also 
all  personal  property  on  said  ranches,  live  stock,  hay  and 
grain,  farm  and  dairy  implements,  furniture,  and  &c. 

'' Except  14  head  horses,  2  doz.  chickens,  and  piano  and 
parlor  table  and  hall  piece,  one  saddle  and  bridle. 

**  Consideration  for  the  three  above  named  ranches  thirty- 
five  thousand  dollars  to  be  cash  payment." 

The  balance  of  the  consideration  was  afterward  paid  by 
plaintiff  but  a  dispute  arose  as  to  the  articles  of  personal  prop- 
erty covered  by  the  agreement,  and  hence  this  suit.  Before 
trial  plaintiff  was  permitted  to  amend  his  complaint  by  ex- 
cluding some  of  the  personal  property  claimed  therein  and, 
after  the  evidence  was  in  but  before  submission  of  the  case, 
another  amendment  was  allowed  setting  up  an  equitable  es- 
toppel against  defendant  Emma  H.  Jackson.  The  jury  try- 
ing the  case  found  the  following  verdict:  "We,  the  jury 
impaneled  to  try  the  case  wherein  Robert  M.  Mills  is  plaintiff 
and  Thomas  J.  Jackson  and  Emma  H.  Jackson  are  defend- 
ants, do  find  for  the  plaintiff  and  fix  the  value  of  the  property 
mentioned  in  the  complaint  at  the  sum  of  $833,  eight  hundred 
and  thirty-three  dollars." 

We  deem  unnecessary  elaborate  treatment  of  the  points 
made  by  appellant^  as  the  principles  involved  are  elementary 
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and  familiar.  Neither  do  we  feel  called  upon  to  set  out  the 
evidence,  as  it  is  known  to  the  parties  and  can  be  of  no  par- 
ticular importance  to  anyone  else. 

That  it  was  within  the  discretion  of  the  court  to  permit  the 
plaintiff  to  file  the  said  amendments  to  his  complaint  we  en- 
tertain no  doubt.  The  purpose  was  to  promote  the  deter- 
mination of  the  cause  upon  its  merits  with  as  little  expense 
and  trouble  as  possible,  and  the  proceeding  was  clearly  within 
the  letter  and  the  spirit  of  our  reformed  procedure.  No  rea- 
son is  apparent  why  a  party  who  brings  an  action  and  subse- 
quently discovers  that  he  is  entitled  to  only  a  portion  of  that 
for  which  he  sues  should  not  be  permitted  by  amendment  to 
his  complaint  to  invoke  the  judgment  of  the  court  or  jury 
upon  the  real  issue  between  the  parties.  It  seems  difficult  to 
understand  why  he  should  be  compelled  to  try  the  title  to 
something  to  which  he  has  found  out  before  trial  that  he  had 
no  title  and  when  he  has  concluded  not  to  assert  title  to  it. 
Of  course,  if  defendants  had  been  taken  by  surprise  or  put  to 
additional  expense,  no  doubt  the  court,  upon  a  proper  show- 
ing, might  and  would  have  imposed  terms  upon  plaintiff,  but 
no  such  case  is  presented.  It  is  equally  clear  that,  upon  prin- 
ciple and  authority,  the  court  was  justified  in  allowing  an 
amendment  to  conform  to  the  proof.  The  complaint  was 
framed  upon  the  theory  that  the  property  was  sold  to  plain- 
tiff by  the  defendants.  There  was  evidence  at  the  trial  that 
defendant  Emma  H.  Jackson  was  not  an  actual  vendor,  but 
that  she  represented  to  the  purchaser  that  she  had  no  interest 
in  the  property  but  that  it  belonged  solely  to  her  husband, 
defendant,  Thomas  J.  Jackson.  It  was  to  meet  this  theory 
that  the  amendment  was  allowed.  The  equitable  estoppel 
thereby  pleaded  was  undoubtedly  germane  to  the  issue  of 
ownership,  which  was  before  the  jury  for  determination. 
Upon  this  branch  of  the  case  it  is  deemed  sufficient  to  cite  the 
following  authorities:  Sections  469  and  470,  Code  of  Civil 
Procedure;  Hedstrom  v.  Union  Trust  Co.,  7  Cal.  App.  278,  [94 
Pac.  386] ;  Jackson  v.  Jackson,  94  Cal.  462,  [29  Pac.  967] ; 
Firebaugh  v.  Burbank,  121  Cal.  186,  193,  [53  Pac.  560]. 

Appellants'  claim  that  the  equitable  estoppel  was  not  suffi- 
ciently pleaded  is  unwarranted.  Plaintiff,  following  substan- 
tially the  language  of  subdivision  3  of  section  1962,  Code  of 
Civil  Procedure,  averred  '*that  at  the  time  of  making  such 
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purchase  by  the  plaintiff  as  aforesaid,  and  prior  thereto,  dur- 
ing the  negotiations  that  led  up  to  said  purchase,  she  deliber- 
ately led  the  plaintiff  to  believe  that  the  said  Thomas  Jackson 
was  the  owner  of  said  personal  property.  That  she  frequently 
told  this  plaintiff  during  such  negotiations  and  at  the  time 
that  said  purchase  was  completed  that  she  did  not  own  any  of 
said  property,  but  that  the  said  defendant  Thomas  J.  Jackson 
did  own  the  same  and  the  whole  thereof,  and  that  the  plain- 
tiff did  believe  said  statements  of  said  defendant  and  did  act 
upon  them,  and  upon  such  belief,  and  acting  upon  such  belief 
and  statements,  he  did  purchase  such  property  as  aforesaid." 
We  find  thus  presented  clearly  all  the  elements  of  equitable 
estoppel,  or  an  instance  of  what  the  code  classifies  as  conclu- 
sive presumptions.  (Code  Civ.  Proc,  sec.  1962.)  It  appears 
that  by  her  acts  and  declarations  she  deliberately  and  inten- 
tionally led  plaintiff  to  believe  that  her  husband  was  the  owner 
of  said  property  and  to  act  upon  said  belief  in  its  purchase. 
It  would  follow  that  she  is  estopped  from  denying  said  owner- 
ship. 

The  court  did  not  err  in  allowing  parol  evidence  of  the  nego- 
tiations between  the  parties.  The  effect  of  this  was  not  to 
vary  the  terms  of  any  written  contract.  It  is  apparent  that 
the  written  memorandum  received  in  evidence  is  quite  incom- 
plete as  to  the  personal  property.  There  was  no  attempt 
therein  to  enumerate  or  specify  the  articles  definitely,  and 
hence  parol  evidence  was  proper  and  necessary  for  their  iden- 
tification— in  other  words,  for  the  purpose  of  showing  that  the 
personal  property  described  in  the  complaint  was  identical 
with  that  intended  to  be  and  actually  sold.  {Habenicht  v. 
Lassik,  77  Cal.  139,  [19  Pac.  260].)  Since  Emma  H.  Jackson 
also  participated  in  these  negotiations,  the  evidence  was  ad- 
missible against  her,  since  it  is  admitted  that  she  did  not  sign 
said  written  instrument.  This  would  be  so,  upon  either 
theory,  that  she  was  a  part  owner,  or  that  by  her  acts  and  dec- 
larations she  was  estopped  from  denying  the  ownership  of  her 
husband.  Since  a  part  of  the  purchase  money  was  paid  at 
the  time  of  the  sale  and  afterward  the  balance,  she  is  in  no 
position  to  urge,  in  opposition  to  this  view,  the  statute  of 
frauds  as  prescribed  in  section  1624  of  the  Civil  Code. 

The  original  complaint,  as  we  have  seen,  alleged  that  plain- 
tiff purchased  the  property  *'£rom  the  defendants.''    The 
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complaint  was  in  this  form  when  a  motion  for  nonsuit  was 
made  by  appellant,  Emma  H.  Jackson.  While  the  more 
plausible  view  of  the  case  is  that  presented  in  the  complaint 
as  finally  amended,  there  is  found  in  the  record  substantial 
support  for  the  action  of  the  court  in  denying  said  motion. 
So  it  may  be  said  as  to  the  verdict  of  the  jury  and  the  final 
judgment  that  they  are  legally  justified.  Appellants  criti- 
cise with  considerable  asperity  the  testimony  of  plaintiff,  and 
it  must  be  admitted  that  the  transcript  discloses  some  appar- 
ent inconsistencies  and  contradictions  therein,  but  this  was  a 
matter  solely  for  the  consideration  of  the  jury  and  trial  court. 
After  a  reading  of  all  the  testimony  it  is  sufiicient  for  us  to 
say  that  it  affords  legal  support  for  the  finding  against  ap- 
pellants. The  evidence  as  to  the  value  of  the  personal  prop- 
erty is  indeed  meager,  but  this  feature  of  the  case  is  unim- 
portant in  view  of  the  fact  that  plaintiff,  at  the  time  of  the 
trial,  had  the  property  in  his  possession,  the  evidence  showing 
that  he  had  taken  it  by  auxiliary  process  as  provided  in  sec- 
tion 509  et  seq.  of  the  Code  of  Civil  Procedure. 

There  is  some  general  criticism  of  the  action  of  the  court 
in  the  matter  of  instructions.  We  think,  however,  that  the 
law  was  fully  and  fairly  disclosed  therein,  and  we  can  see  no 
ground  for  appellants'  complaint. 

It  is  claimed  that  the  jury  should  have  found  in  favor  of 
appellants  for  the  return  of  the  property  included  in  the  orig- 
inal but  omitted  from  the  amended  complaint.  No  such  ver- 
dict, however,  was  demanded  in  the  amended  answer,  and 
therefore  no  issue  was  presented  as  to  these  articles.  The 
reason  why  no  such  demand  was  made  is  probably  because 
said  property  had  been  returned  by  plaintiff.  It  is  stated  by 
respondent  in  his  brief,  and  not  denied  by  appellants,  that 
said  property  had  been  restored  to  defendants  before  the  trial 
of  the  action.  This  being  true,  and  the  plaintiff  having  aban- 
doned all  claim  to  them,  they  were,  of  course,  eliminated  from 
further  consideration.  The  situation  in  Howell  v.  Foster,  65 
Cal.  169,  [3  Pac.  647],  was  quite  different,  as  is  apparent  from 
a  reading  of  that  case. 

No  other  point  is  deemed  of  sufficient  importance  to  merit 
specific  attention. 
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We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment and  order  are  affirmed* 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  16,  1912. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing 
in  the  supreme  court. 


[GIt.  No.  036.    First  Appellate  Distriet.— ^September  10,  1912.] 

CHARLES  S.  Mac1\IULLAN,  Appellant,  v.  MICHAEL  J. 
EELLYy  Treasurer  of  the  County  of  Alameda,  Respond- 
ent. 

Taxation  —  Excess  or  Personal  Taxes  Collected  —  Mandamus  fo 
Tbbasubeb  —  Demubbeb  Sustained  —  Several  Grounds  Ingludinq 
Statute  or  LiiaTATioNS. — ^Upon  a  petition  for  a  writ  of  mandate  to 
a  county  treasurer  to  compel  the  payment  of  an  excess  of  personal 
property  taxes  collected  about  eight  years  before  the  filing  of  the 
petition,  where  a  general  demurrer  to  the  petition  for  the  writ  was 
sustained  on  other  grounds,  as  well  as  upon  the  assigned  ground,  that 
the  proceeding  is  barred  by  the  statute,  without  leave  to  amend,  if 
it  appears  that  the  proceeding  is  not  so  barred,  yet  if  the  demurrer 
is  sustainable  on  any  other  ground  assigned,  the  judgment  must  ba 
affirmed;  but  if  otherwise,  it  must  be  reversed. 

Id. — ^FuND  07  Excessive  Personal  Property  Taxes  —  Express  Oon- 
TiNuiNG  Trust — ^Running  of  Statute  of  Limitations — Knowl- 
edge of  Bbpudiation  Essential. — The  fund  of  excessive  taxes  on 
personal  property  accumulated  in  a  county  treasury  under  the  sec- 
tions of  the  Political  Code  relating  to  the  collection  and  payment  of 
such  unsecured  taxes  constitutes  an  express  continuing  trust,  against 
which  the  statute  of  limitations  does  not  begin  to  run  until  such 
trust,  with  the  knowledge  or  on  demand  of  the  taxpayer,  has  been 
repudiated. 

Id.—Intent  of  Legislature  to  Create  Defined  Trust.— The  legislative 
intent  to  create  a  trust,  as  defined  in  section  852  of  the  Civil  Code, 
and  to  express  the  subject  matter,  purpose  and  beneficiary  of  the 
Irust,  as  therein  required,  is  dearly  indicated  by  the  terms  of  seetioa 
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8824  of  the  Political  Code,  empowering  assessors  to  collect  personsl 
propertj  taxes  on  the  basis  of  the  last  year's  levy,  and  the  other 
provisions  of  the  Political  Code  relating  to  the  collection  of  personal 
property  taxes,  which  clearly  create  an  express  trust  as  to  any  ex- 
cess, which  eontinues  until  the  individual  amounts  which  go  to  make 
up  the  accumulated  trust  fund  of  excess  taxes  are  called  for  by  the 
taxpayers  or  their  assigns. 
Id.— General  Bulb  as  to  Express  Tbusi^— Bunning  of  Statute.— It 
is  a  general  rule,  applicable  to  all  cases  of  express  trust,  that  the 
statute  of  limitations  does  not  begin  to  run  in  favor  of  a  defendant 
chargeable  as  a  trustee  during  the  life  of  the  trust;  but  that  it 
must  be  unequivocally  repudiated,  and  such  repudiation  brought  to 
the  knowledge  of  the  beneficiary,  before  the  statute  of  limitations 
ean  be  set  in  motion  against  him. 

Id. — CONSTRUOTION  OF  CODB — DUTT  OF  BUCCESSIVX  COUNTT  TrXASUBEBS 

TO  Account  fob  Excessive  Taxes. — Section  3824  of  the  Political 
Code  clearly  contemplates  that  each  successive  county  treasurer  shall 
account  for  any  fund  of  excess  of  taxes  which  may  be  accumulated 
in  the  county  treasury,  and  reported  as  a  continuing  fund,  which  is 
subject  solely  to  the  demands  of  the  owners  thereof.  Each  treas- 
urer is  but  a  bailee,  holding  the  money  subject  to  the  demands  of 
the  rightful  owners. 

Id — Proceeding  in  Mandamus — ^Laches — Limitations. — ^The  question 
of  laches,  as  applied  to  a  proceeding  in  mandamtu,  as  contradistin- 
guished from  the  lapse  of  the  period  required  for  the  running  of 
the  statute  of  limitations,  is  confined  to  cases  where  the  beneficiary 
has  either  by  his  actions  waived  the  trust,  or  has  by  Lis  neglect 
placed  the  trustee  or  other  persons  dealing  with  the  trustee  in  a  posi- 
tion so  unfavorable  and  unreasonable  as  to  render  an  enforcement 
of  the  trust  unjust  or  inequitable.  It  is  held  that  under  the  facts 
here  appearing,  no  question  of  mere  laches  applies,  and  the  proper 
question  is  as  to  the  statute  of  limitations. 

Id. — Petition  fob  Mandamus  to  Treasubert-Alleoation  of  Entbt  of 
Taxes  bt  Auditob  not  Bequibed. — In  a  mandamus  proceeding 
against  the  county  treasurer  to  compel  the  payment  of  excessive 
taxes  in  his  hands,  it  is  not  required  to  allege  the  fact  that  the  au- 
ditor had  actually  entered  in  the  "assessment-books"  the  alleged  ex- 
cessive taxes  as  required  by  section  3828  of  the  Political  Code.  The 
requirements  of  sections  3827  and  3828  of  the  Political  Code  were 
not  intended  for  the  information  and  guidance  of  the  county  treas- 
urer in  refunding  excessive  taxes,  but  are  prescribed  primarily  as 
a  matter  of  bookkeeping,  and  secondarily  for  the  information  and 
protection  of  the  taxpayer. 

lo. — ^Wabbants  fob  Distribution  of  County  Moneys  Inappucablb  to 
Excessive  Taxes. — The  provisions  of  the  Political  Code  prohibit- 
ing county  treasurers  from  distributing  moneys   from   the  county 
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treasurj  except  upon  couatj  warrants  iasned  hj  the  auditor  onl/ 
applies  to  moneys  owned  hj  the  eounty.  But  the  county  has  no 
title  to  excessive  taxes  held  in  the  treasury,  which  belong  only  to 
the  taxpayers  from  whom  they  were  received,  or  their  assigns,  and 
BO  auditor's  warrant  is  requisite  to  a  refunding  of  the  same. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Brewton  A.  Hayne,  for  Appellant 

Wm.  H.  Donohue,  District  Attorney  of  Alameda  County, 
and  W.  H.  L.  Hynes,  Assistant  District  Attorney,  for  Re- 
spondent. 

LENNON,  P.  J. — In  this  proceeding  the  petitioner  sought 
by  mandamus  to  compel  the  respondent,  in  his  oflScial  capacity 
as  treasurer  of  the  county  of  Alameda,  to  pay  to  the  petitioner 
upon  assigned  claims  several  amounts  of  money  totaling  the 
sum  of  $42.09,  which  it  was  alleged  had  been  by  petitioner's 
assignors  paid  to  the  then  assessor  of  Alameda  county  as  taxes 
on  unsecured  personal  property  for  the  fiscal  year  1902-3. 
The  petition  alleges  that  the  several  suras  sued  for  and  paid 
as  taxes  for  that  year  were  collected  by  the  assessor  in  accord- 
ance with  the  provisions  of  chapter  8  of  the  Political  Code, 
upon  the  basis  of  the  rate  of  taxation  fixed  for  the  preceding 
year,  and  that  in  each  instance  the  several  sums  so  paid  were 
in  excess  of  the  amounts  which  subsequently  actually  became 
due  for  such  taxes,  based  upon  the  rate  of  taxation  which  was 
finally  fixed  by  the  proper  authorities  for  that  year.  The 
petition  further  alleges  that  the  several  sums  sued  for  were  by 
the  assessor  paid  into  the  county  treasury  of  Alameda  county, 
where  they  now  remain  in  charge  of,  and  in  the  possession  of, 
the  respondent  as  treasurer  of  said  county. 

The  petition  for  a  writ  of  mandate  was  not  filed  in  the  su- 
perior court  of  Alameda  county  until  February  7,  1910;  and 
it  afiSrmatively  appears  from  the  allegations  thereof  that  no 
demand  for  the  return  of  the  money  paid  as  taxes  in  excess 
of  the  amount  required  by  the  rate  of  taxation  for  the  fiscal 
year  1902-3  was  made  upon  the  treasurer  of  Alameda  county 
mtil  January  19,  1910. 
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Respondent  interposed  a  demurrer  to  the  petition  for  a  writ 
of  mandate  which,  among  other  grounds  thereof,  specified  (1) 
that  the  petition  did  not  state  facts  sufficient  to  entitle  the 
petitioner  to  the  relief  prayed  for;  (2)  that  the  petition  was 
uncertain  in  this,  that  it  was  not  alleged  therein  that  the  au- 
ditor of  Alameda  county,  as  required  by  the  provisions  of  sec- 
tion 3828  of  the  Political  Code,  had  entered  on  his  books  the 
alleged  excess  of  taxes  sued  for  and  which  it  was  alleged  had 
been  paid  into  the  county  treasury ;  that  it  was  not  alleged  in 
the  petition  that  the  books  of  the  county  auditor  showed  that 
any  excess  tax  was  due  to  the  petitioner;  and  (3)  that  the  pro- 
ceeding was  barred  by  the  provisions  of  section  338  (subdi- 
vision 1)  and  section  343  of  the  Code  of  Civil  Procedure. 

The  demurrer  was  sustained  with  leave  to  amend.  Peti- 
tioner declined  to  amend,  and  judgment  was  rendered  and 
entered  accordingly  for  the  respondent,  from  which  the  peti- 
tioner has  appealed  upon  the  judgment-roll. 

Upon  the  first  hearing  of  this  case  in  this  court  the  ques- 
tion as  to  whether  or  not  the  proceeding  was  barred  by  the 
statute  of  limitations  was  the  only  one  considered  and  deter- 
mined. The  demurrer,  however,  as  has  been  noted,  was  based 
upon  several  grounds  other  than  the  statute  of  limitations. 
The  order  of  the  lower  court  sustaining  the  demurrer  was  gen- 
eral in  its  terms;  and  even  if  it  be  assumed,  as  counsel  for 
the  petitioner  assert,  that  the  trial  court  erroneously  based 
its  ruling  solely  upon  the  ground  that  the  proceeding  was 
barred  by  the  statute  of  limitations,  the  judgment  must  never- 
theless be  affirmed  if  it  can  be  ascertained,  as  is  contended  by 
respondent,  that  the  demurrer  was  well  taken  upon  any  of 
the  grounds  assigned  therefor.  {People  v.  Central  Pac.  Co., 
76  Cal.  29,  [18  Pac.  90] ;  Sechrist  v.  Rialto  Irr.  Dist,  129  Cal. 
640,  [62  Pac.  261].) 

We  were  in  error,  therefore,  in  assuming  that  the  correct- 
ness of  the  trial  court's  ruling  upon  the  question  of  the  statute 
of  limitations  was  the  only  point  to  be  considered  and  decided 
upon  this  appeal.  Aside  from  these  considerations,  we  were 
prompted  to  grant  a  rehearing  because  of  the  earnest  insist- 
ence of  counsel  for  the  respondent  that  if  further  argument 
of  the  case  could  be  had,  it  would  be  shown  beyond  the  per- 
adventure  of  a  doubt  not  only  that  we  were  in  error  in  holding 
that  the  transaction  pleaded  by  petitioner  constituted  an  ex- 
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press  continuing  trust,  but  that  the  petition  was  essentially 
defective  in  not  alleging  that  the  auditor  of  Alameda  county 
had  performed  his  duty  in  the  premises. 

Upon  the  subject  of  an  express  trust  no  argument  was  ad- 
vanced and  no  authorities  were  presented  at  the  rehearing  of 
the  case  which  were  in  any  wise  different  from  the  argument 
and  authorities  originally  urged  and  cited.  The  reargument 
of  the  case  has  confirmed  rather  than  shaken  us  in  our  first 
conclusion  that  the  fund  of  excess  taxes  which  may  be  accu- 
mulated in  a  county  treasury  by  virtue  of  the  provisions  of 
the  several  sections  of  the  Political  Code  relating  to  the  collec- 
tion and  payment  of  unsecured  personal  property  taxes,  con- 
stitutes an  express  continuing  trust,  against  which  the  statute 
of  limitations  does  not  commence  to  run  until  the  trust,  with 
the  knowledge  or  upon  the  demand  of  the  taxpayer,  has  been 
repudiated.  In  so  far,  therefore,  as  the  statute  of  limitations 
is  concerned,  we  hold  to  the  opinion  first  expressed,  which,  in 
its  pertinent  parts,  is  as  follows : 

''It  is  the  duty  of  county  assessors  to  collect  taxes  on  all 
personal  property  at  the  time  the  assessment  is  made  or  at 
any  time  before  the  first  Monday  of  the  following  month  of 
August,  when,  in  the  opinion  of  the  assessor,  such  taxes  will 
not  be  sufficiently  secured  by  a  lien  upon  the  real  property  of 
the  taxpayer.  The  amount  of  personal  property  taxes  which 
must  be  so  collected  depends  upon  and  must  be  governed  by 
the  rate  of  taxation  on  personal  property  fixed  for  the  pre- 
vious year  in  the  state  and  county  and  the  several  districts  in 
which  the  personal  property  is  taxable  (Pol.  Code,  sees.  3820, 
3821,  3823) ;  and  'When  the  rate  is  fixed  for  the  year  in  which 
such  collection  is  made  then,  if  a  sum  in  excess  of  the  rate  has 
been  collected,  such  excess  shall  not  be  apportioned  to  the 
state,  but  the  whole  thereof  shall  remain  in  the  county  treas- 
ury, and  must  be  repaid  by  the  county  treasurer  to  the  person 
from  whom  the  collection  was  made,  or  to  his  assignee,  on  de- 
mand therefor.'     (PoL  Code,  sec.  3824.) 

''It  is  the  duty  of  the  county  auditor  to  note  on  the  assess- 
ment-book, opposite  the  name  of  each  taxpayer,  the  amount 
collected  for  taxes,  and  when  the  rate  of  taxation  for  the  year 
has  been  fixed  he  must  enter  opposite  the  name  of  eaeh  tax- 
payer the  amount  of  the  excess  or  deficiency,  if  any,  in  the 
tax  as  collected  by  the  assessor.     (Pol.  Code,  sees.  3827,  3828.) 
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"It  is  the  contention  of  petitioner  that  the  fund  of  excess 
taxes  which  may  be  accumulated  in  the  county  treasury,  in 
accordance  with  the  sections  of  the  Political  Code  herein 
quoted  and  referred  to,  constitutes  a  continuing  trust  fund, 
against  which  the  statute  does  not  commence  to  run  until  there 
has  been  a  demand  by  the  owner  for  the  return  of  the  money, 
and  refusal  by  the  treasurer  to  pay  the  same. 

"We  are  of  the  opinion  that  this  contention  is  well  founded, 
and  that  the  lower  court  erred  in  sustaining  the  respondent's 
demurrer  upon  the  ground  that  the  cause  of  action  stated  in 
the  petition  was  barred  by  the  statute  of  limitations.  The 
purpose  and  effect  of  section  3824  of  the  Political  Code,  under 
which  county  assessors  are  empowered  to  collect  taxes  on  per- 
sonal property  in  advance  of  the  actual  fixing  of  the  rate  of 
taxation  for  the  fiscal  year  in  which  such  taxes  are  collectible, 
have  been  distinctly  defined  by  our  supreme  court  in  the  case 
of  Corbett  v.  Widber,  123  Cal.  154,  [55  Pac.  764].  It  was 
there  said,  in  effect,  that  the  moneys  paid  into  the  county 
treasury  in  excess  of  the  rate  fijially  fixed  did  not  belong  to 
the  county,  but  in  the  aggregate  constitute  a  trust  fund  of 
which  the  county  is  the  custodian,  and  the  treasurer  but  a 
bailee  who  holds  the  moneys  so  paid  subject  to  the  demands 
of  the  rightful  owners. 

"Subject  to  the  provisions  of  section  852  of  the  Civil  Code, 
an  express  trust  is  created  *as  to  the  trustor  and  beneficiary 
by  any  words  or  acts  of  the  trustor  indicating  with  reasonable 
certainty  (1)  an  intention  on  the  part  of  the  trustor  to  create 
a  trust;  and  (2)  the  subject,  purpose  and  beneficiary  of  the 
trust  .  •  .  and  as  to  the  trustee,  by  any  acts  or  words  of  his 
indicating  with  reasonable  certainty  (1)  his  acceptance  of  the 
trust,  or  his  acknowledgment,  made  upon  a  sufiScient  consid- 
eration, of  its  existence;  and  (2)  the  subject,  purpose  and 
beneficiary  of  the  trust.'     (Civ.  Code,  sees.  2221,  2222.) 

"The  legislative  intent  to  create  a  trust,  as  well  as  the  sub- 
ject matter,  purpose  and  beneficiary  of  the  trust,  are  clearly 
indicated  by  the  terms  of  the  several  sections  of  the  Political 
Code  relating  to  the  collection  of  personal  property  taxes;  and 
a  trust  created  thereby  is  undoubtedly  an  express  trust,  which 
continues  in  existence  until  the  individual  amounts  which  go 
to  make  up  the  accumulated  trust  fund  of  excess  taxes  are 
ealled  for  by  the  taxpayers  or  their  assigns.     {MiUer  is  Lux 
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▼.  Batz,  142  Cal.  447,  [76  Pac.  42] ;  McOuire  v.  Inhabitants  of 
Linneus,  74  Me.  344.) 

**It  is  a  rule  of  law  in  this  and  other  jurisdictions  that  the 
statute  of  limitations  does  not  begin  to  run  in  favor  of  a  de- 
fendant chargeable  as  the  trustee  of  an  express  trust  during 
the  life  of  the  trust.  In  order  to  set  the  statute  in  motion 
it  is  necessary  that  such  a  trustee,  by  some  act  or  declaration, 
positively  and  unequivocally  repudiate  the  trust,  and  that 
notice  of  such  repudiation  be  brought  home  to  the  beneficiary. 
This  rule  is  so  well  settled  and  so  generally  recognized  that 
no  argument  is  necessary  to  support  its  reiteration  here. 
There  is  no  conflict  of  authority  upon  the  subject,  and  of  the 
many  cases  which  have  arisen  in  this  jurisdiction  where  the 
rule  has  been  declared  and  applied  the  following  may  be  cited : 
Baker  v.  Joseph,  16  Cal.  173 ;  Ord  v.  De  la  Ouerra,  18  Cal. 
67 ;  Schroeder  v.  Jahm,  27  Cal.  274 ;  Miles  v.  Thome,  38  Cal. 
335,  [99  Am.  Dec.  384] ;  Hearst  v.  Pujol,  44  Cal.  230;  Janes 
v.  Throckmorton,  57  Cal.  368 ;  Zuck  v.  CtUp,  59  Cal.  142 ;  Mo 
Clure  V.  Colyear,  80  Cal.  378,  [22  Pac.  175] ;  Roach  v.  Caraffa, 
85  Cal.  436,  [25  Pac.  22] ;  Fox  v.  Tay,  89  Cal.  339,  [23  Am. 
St.  Rep.  474,  24  Pac.  855,  26  Pac.  897] ;  Luco  v.  De  Toro,  91 
Cal.  405,  [18  Pac.  866,  27  Pac.  1082]. 

**  Section  3824  of  the  Political  Code  clearly  contemplates 
that  each  successive  county  treasurer  shall  account  for  the 
fund  of  excess  taxes  which  may  be  accumulated  in  the  county 
treasury,  and  report  it  as  a  continuing  fund,  which  is  subject 
to  depletion  solely  by  the  demands  of  the  owners  thereof ;  and 
as  the  transaction  pleaded  by  the  petitioner  in  the  present  case 
constituted  an  express  trust,  which  was  not  repudiated  by 
respondent  until  demand  was  made  upon  him  by  petitioner 
for  performance  of  the  trust,  the  statute  of  limitations  com- 
menced to  run  only  from  the  date  of  the  demand.  {Miller  & 
Lux  V.  Batz,  142  Cal.  447,  [76  Pac.  42].) '' 

Our  opinion  in  the  first  instance  upon  the  trust  phase  of  the 
case  was  founded  largely  upon  a  consideration  of  the  two 
California  cases  of  Corbeti  v.  Widber,  123  Cal.  154,  [55  Pac. 
764],  and  Miller  &  Lux  v.  Batz,  142  Cal.  447,  [76  Pac.  42]. 
A  further  consideration  of  those  caaes  confirms  and  compels, 
we  think,  the  conclusion  that  the  plaintiff's  complaint  states 
a  cause  of  action  for  the  enforcement  of  an  express  continuing 
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trast,  against  which  the  statute  of  limitations  commences  to 
run  only  from  the  alleged  repudiation  thereof. 

The  case  of  Corbett  v.  Widher,  like  the  present  case,  was  a 
proceeding  in  mandamiis  to  compel  the  county  treasurer  to  re- 
fund a  certain  sum  of  money  collected  as  excess  taxes  upon 
unsecured  personal  property.  There,  as  here,  the  assessor 
was  directed  and  empowered  by  law  to  collect  unsecured  per- 
sonal property  taxes  in  advance  upon  the  basis  of  the  tax  rate 
previously  established  for  the  preceding  year.  Then,  as  now, 
it  was  the  law  that  in  the  event  that  the  taxes  so  collected  for 
the  current  year  should  exceed  the  amount  of  taxes  finally 
determined  to  be  due,  the  excess  "must  be  repaid  by  the 
county  treasurer  to  the  person  from  whom  the  collection  is 
made  or  to  his  assignee  on  demand  therefor"  (Pol.  Code,  sees. 
3820,  3824)  ;  and  the  supreme  court,  in  construing  the  trans- 
action and  the  statute  out  of  which  it  arose,  decided  that  **The 
excess  moneys  so  received  by  the  treasurer  are  no  part  of  the 
moneys  of  the  .  .  .  county ;  and  if  the  aggregate  of  them  be 
denominated  a  fund,  it  is  in  no  sense  a  public  fund  of  the 
.  .  .  county;  it  is  a  trust  fund  in  the  custody  of  the  city  and 
under  the  immediate  charge  of  its  treasurer.  The  treasurer 
is  but  a  bailee,  holding  the  moneys  subject  to  the  demands  of 
the  rightful  owners." 

Although  the  character  of  the  trust,  whether  express  or  im- 
plied, was  not  questioned  nor  definitely  declared  in  the  case 
of  Corbett  v.  Widber,  123  Cal.  154,  [55  Pac.  764],  the  reason- 
ing of  the  case  as  a  whole  lends  color  to  the  conclusion  that 
the  trust  created  by  the  several  code  sections  under  considera- 
tion constitutes  an  express,  continuing  trust.  However  that 
may  be,  all  doubt  as  to  the  nature  of  such  trust  is  removed, 
it  seems  to  us,  upon  a  reading  of  the  case  of  Miller  &  Lux  v. 
Batz,  142  Cal.  447,  [76  Pac.  42],  wherein  the  petitioner,  as 
the  assignee  of  an  original  purchaser  of  swamp  lands,  sought 
to  compel  a  county  treasurer  to  pro-rate  and  distribute  a  cer- 
tain sum  of  money  which  had  been  paid  into  the  county  treas- 
ury by  the  petitioner's  predecessors  and  assignors  on  account 
of  the  purchase  of  swamp  lands  under  the  provisions  of  a  stat- 
ute which  in  effect  required  the  county  treasurer  to  receive 
and  retain  all  moneys  arising  from  the  sale  of  swamp  and 
overflowed  lands,  and  divide  the  balance  thereof  remaining, 
after  deducting  all  amounts  chargeable  against  the  district  in 
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which  such  lands  were  sold,  pro  rata  among  the  original  pur- 
chasers or  their  assignors  ''on  demand."  In  that  case  the 
principal  questions  discussed  and  decided,  as  in  the  case  at 
bar,  involved  the  creation  of  a  trust,  either  express  or  implied, 
and  the  applicability  of  the  statute  of  limitations;  and  the 
supreme  court  there  decided  that  the  county  treasurer  held  the 
money  in  controversy  as  the  trustee  of  an  express  trust 
against  which  the  statute  of  limitations  did  not  begin  to  run 
until  the  demand  provided  by  statute  was  made,  or  until  the 
trust  was  otherwise  repudiated. 

The  case  of  McOuire  v.  Inhabitants  of  Linneus,  74  Me.  344, 
which  was  cited  and  relied  upon  in  part  to  support  the  rule 
announced  in  Miller  &  Lux  v.  -Bate,  142  Cal.  447,  [76  Pac. 
42] ,  is  strongly  in  point  here  and  deserves  more  than  a  mere 
mention. 

In  that  case  the  plaintiff  sought  to  recover  a  soldier's  share 
of  a  surplus  sum  created  by  statute  which,  in  certain  contin- 
gencies, was  to  be  shared  pro  rata  by  soldiers  who  had  with- 
out preriDus  bounty  served  upon  the  defendant's  quota. 
There  the  court  held  that  the  legislature  by  statute  ''created 
a  trust  in  the  surplus  money  received  by  the  towns,  and  the 
towns  by  force  of  the  statute  and  their  vote  of  appropriation 
were  constituted  trustees,  to  hold  the  money  for  the  soldiers 
until  called  for  by  them.  •  •  .  The  subject  matter  and  pur- 
poses of  the  trust,  as  well  as  the  persons  to  take  the  beneficial 
interest  therein,  are  clearly  ascertained.  Although  the  cesiuiB 
que  trust  are  not  specifically  named,  they  are  so  described  that 
they  can  be  ascertained,  and  the  list  furnished  by  the  town 
to  the  equalization  commissioners  must  contain  their  names. 
The  relation  of  trustee  and  cestui  que  trust  being  shown  to 
have  subsisted  between  these  two  parties,  the  possession  of  the 
money  by  the  town  was  not  adverse  to  that  of  its  cestuis  que 
trust  until  a  repudiation  of  the  trust  •  .  .  evidenced  by  an 
intention  to  hold  it  adversely.  .  .  .  The  only  evidence  of  such 
intention  is  the  refusal  to  perform  the  demand.  •  .  .  Assum- 
ing this  is  a  sufficient  disavowal  of  the  trust,  the  statute  would 
begin  to  run  from  that  date." 

The  case  of  Zuck  v.  Gulp,  59  Cal.  142,  is  in  principle  very 
much  akin  to  the  case  at  bar.  In  that  case  it  was  held  that 
where  money  had  been  deposited  to  be  kept  until  demanded 
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"the  transaction  constituted  an  express  trust,  and  the  statute 
of  limitations  does  not  commence  to  run  until  demand." 

We  are  unable  to  perceive  how  the  case  at  bar  in  its  essen- 
tial features  of  law  and  fact  can  be  exempted  from  the  rule 
declared  and  followed  in  the  cases  herein  cited ;  and  therefore 
the  reasoning  of  those  cases  should  and  must  control  the  de- 
cision here  in  so  far  as  the  questions  of  the  creation  and  char- 
acter of  the  trust  and  the  application  of  the  statute  of  limita- 
tions are  concerned. 

In  arriving  at  the  conclusion  stated  in  our  original  opinion 
and  reiterated  here,  we  were  not  unmindful  of  the  several 
cases  cited  by  the  respondent  in  support  of  his  contention  that 
if  plaintiff's  cause  of  action  was  not  barred  by  any  statute  of 
limitations,  it  should  at  least  in  a  proceeding  for  mandamus 
be  declared  stale,  because  of  petitioner's  laches  in  not  making 
a  demand  for  the  return  of  the  money  within  a  reasonable 
time  after  the  right  to  make  a  demand  had  accrued. 

The  rule  in  this  behalf,  as  we  understand  it  and  as  we  be- 
lieve it  to  be  declared  in  the  several  authorities  cited  and  re- 
lied upon  by  the  respondent,  is  summed  up  and  succinctly 
stated  in  section  87  of  Merrill  on  Mandamus  as  follows:  "The 
courts  require  those  who  would  avail  themselves  of  the  assist- 
ance of  this  writ  to  be  prompt  in  the  enforcement  of  their 
rights.  By  the  lapse  of  time  the  necessary  evidence  is  lost, 
and  third  parties  may  acquire  rights  growing  out  of  the  exist- 
ing state  of  affairs.  Where  the  parties  have  been  guilty  of 
unreasonable  delay  in  applying  for  the  writ,  the  courts  have 
not  hesitated  to  refuse  such  relief  unless  the  delay  was  ac- 
counted for  to  their  satisfaction.  In  determining  what  will 
constitute  unreasonable  delay,  regard  should  be  had  to  the  cir- 
cumstances that  justified  the  delay,  to  the  nature  of  the  case 
and  the  relief  demanded,  and  to  the  question  whether  the 
rights  of  the  defendant  or  of  other  persons  have  been  preju- 
diced by  such  delay." 

This  rule,  however,  cannot  be  applied  to  the  pleaded  facts 
of  the  present  case  without  straining  to  the  point  of  breaking 
the  reason  and  spirit  of  the  rule.  True,  it  does  not  appear 
from  the  petition  for  the  writ  in  the  present  case  that  there 
was  any  good  reason  why  the  plaintiff  or  his  assignors  should 
have  delayed  for  several  years  before  making  demand  for  that 
which  was  rightfully  due;  but  the  necessity  for  the  applica- 
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tion  of  the  rule  under  discussion  should  not  be  determined 
solely  upon  the  mere  presence  or  absence  of  a  single  require- 
ment of  the  rule.  On  the  contrary,  the  rule,  in  conformity 
with  the  spirit  and  purpose  of  its  creation,  should  be  applied 
in  its  entirety ;  and  the  necessity  of  its  application  should  be 
determined  from  a  consideration  of  the  nature  and  circum- 
stances of  the  particular  case  in  which  the  rule  is  invoked. 
(Perry  on  Trusts,  6th  ed.,  230;  Bryan  v.  Kales,  134  U.  S.  126, 
[33  L.  Ed.  829, 10  Sup.  Ct.  Rep.  435] ;  Piatt  v.  Piatt,  58  N.  T. 
646;  Anderson  v.  Northrop,  30  Pla.  612,  637,  [12  South. 
318].) 

In  applying  the  doctrine  of  laches,  not  only  the  lapse  of 
time,  but  the  conduct  of  the  parties  to  the  transaction  must  be 
considered.  Mere  lapse  of  time  and  delay  are  matters  of 
minor  importance  in  the  consideration  of  the  doctrine  of 
laches  as  applied  to  an  action  for  the  enforcement  of  an  ex- 
press trust,  save  in  those  cases  where  it  appears  that  the  cestui 
que  trust  has,  in  addition  to  the  lapse  of  time  and  delay,  in- 
dicated an  intention  to  waive  the  trust  or,  while  not  waiving 
the  trust,  has  by  his  neglect  placed  the  trustee  or  other  per- 
sons dealing  with  the  trustee  in  a  position  so  unfavorable  and 
unreasonable  as  to  render  an  enforcement  of  the  trust  unjust 
and  inequitable.  (2  Beach  on  Trusts,  etc.,  sec.  671,  p.  1541; 
Rochefoucauld  v.  Boustead  (1897),  L.  R.  1  Ch.  D.  196; 
Dusenbery  v.  Bidwell,  86  Kan.  666,  [121  Pac.  1098] ;  Piatt  ▼. 
Piatt,  58  N.  Y.  646.) 

Generally,  the  defense  of  laches  may  be  interposed  by  de- 
murrer where  the  complaint  in  any  given  case  shows  laches 
upon  the  part  of  the  plaintiff  sufficient  to  justify  a  refusal  of 
the  relief  sought,  and  in  the  absence  of  such  a  showing  the 
defense  may  be  made  by  answer  when  the  facts  of  the  case 
warrant  such  a  defense.  {Bryan  v.  Kales,  134  U.  S.  126,  [33 
L.  Ed.  829,  10  Sup.  Ct.  Rep.  433].) 

In  the  present  case,  however,  it  does  not  appear  upon  the 
face  of  the  petition,  nor  is  it  thus  far  claimed  by  the  respond- 
ent, that  the  situation  of  the  parties  with  reference  to  the  fund 
in  suit  has  been  materially  changed  by  the  delay  in  making 
demand  for  the  performance  of  the  trust,  or  that  such  delay 
has  resulted  in  the  loss  of  material  evidence  or  adversely 
affected  the  rights  of  innocent  third  parties.  If  the  money 
in  suit  was  paid  into  the  county  treasury,  as  alleged  in  the 
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petition,  presumably  it  is  still  there,  and  being  there,  it  must 
under  the  law  be  held  by  the  county  treasurer  for  the  tax- 
payers until  demand  therefor  has  been  made.  {Corbett  y. 
Widber,  123  Cal.  154,  [55  Pac.  764].)  Obviously,  the  peti- 
tioner and  his  assignors  were,  upon  the  facts  presented  by  the 
petition,  the  only  persons  who  could  possibly  be  injured  by 
not  making  the  statutory  demand  within  a  reasonable  time 
after  the  right  thereto  accrued. 

In  brief  and  in  conclusion  of  this  phase  of  the  case,  it  is 
our  opinion  that  the  statute  of  limitations  and  the  equitable 
doctrine  of  laches  operate  against  the  enforcement  of  an  ex- 
press trust  only  from  the  time  that  the  trustee  unequivocally 
assumes  a  position  of  hostility  to  the  trust;  and  that  a  claim 
of  laches,  founded  solely  upon  a  mere  lapse  of  time  which  in 
itself  is  not  declared  by  statute  to  be  a  bar,  and  which  is  un- 
accompanied by  other  considerations  which  would  render  the 
enforcement  of  the  trust  inequitable,  cannot  be  sustained. 
{Rochefoucauld  v.  Boustead  (1897),  L.  R.  1  Ch.  D.  196;  Dyer 
V.  Waters,  46  N.  J.  Eq.  484,  [19  Atl.  129] ;  Cooney  v.  Glynn, 
157  Cal.  583,  [108  Pac.  506];  Zuck  v.  Gulp,  59  Cal.  142; 
Schroeder  v.  Johns,  27  Cal.  274;  Roach  v.  Garaffa,  85  Cal. 
436,  [25  Pac.  22] ;  Anderson  v.  Northrop,  30  Fla.  612,  [12 
South.  318] ;  Perry  on  Trusts,  6th  ed.,  sec.  228 ;  Wood  on  Limi- 
tations, sec.  200,  p.  461.) 

We  do  not  think,  as  was  strenuously  contended  by  counsel 
for  the  respondent  upon  the  rehearing  of  the  case,  that  it  was 
essential  to  the  certainty  of  the  petition  or  necessary  to  peti- 
tioner's cause  of  action  to  allege  the  fact  that  the  auditor  of 
the  county  of  Alameda  had  actually  entered  in  the  ''assess- 
ment-books*' the  notations  required  by  sections  3827  and  3828 
of  the  Political  Code.  Nowhere  in  the  several  sections  of  the 
Political  Code  relating  to  the  collection  and  pa3rment  of  un- 
secured personal  property  taxes  is  there  to  be  found  any  pro- 
vision which  makes  the  auditor's  entry  in  the  ''assessment- 
book"  a  prerequisite  to  the  repayment  of  any  excess  tax  which 
may  be  found  to  be  due  to  a  taxpayer.  Although  the  code 
provides  that  the  "assessment-book"  shall  from  time  to  time 
and  for  various  purposes  be  placed  in  the  custody  of  different 
county  officers  (Pol.  Code,  sees.  3654,  3682,  3732,  3759),  it 
nowhere  provides  that  the  county  treasurer  shall  at  any  time 
have  the  custody  of  the  assessment-book,  or  that  he  shall  be 
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required  to  make  reference  thereto  for  the  transaction  of  the 
business  of  his  office.  On  the  contrary,  the  county  treasurer, 
independently  of  anything  that  may  be  contained  in  the  as- 
sessment-book, is  required  by  section  4101  of  the  Political 
Code  to  receive  all  moneys  by  law  directed  to  be  paid  to  him; 
to  apply  and  pay  the  same  as  required  by  law,  and  to  so  keep 
his  books  that  the  amount  received  by  him  and  paid  out  on 
account  of  separate  funds  shall  be  exhibited  in  separate  and 
distinct  accounts.  By  the  provisions  of  section  4102  of  the 
Political  Code  the  county  treasurer  is  not  permitted  to  receive 
any  money  into  the  county  treasury  unless  accompanied  by 
the  certificate  of  the  auditor  provided  for  by  section  4093  of 
the  same  code.  Upon  the  information  thus  certified  to  him 
the  treasurer  accounts  separately  for  and  segregates  into  their 
proper  funds  all  moneys  which  by  law  have  been  paid  into 
the  county  treasury.  {Meyer  v.  Widher,  126  Cal.  252,  [58 
Pac.  532].)  It  would  thus  appear  that  the  requirements  of 
sections  3827  and  3828  of  the  Political  Code  were  not  intended 
for  the  information  and  guidance  of  the  county  treasurer  in 
receiving  and  refunding  excess  taxes,  but  were  prescribed  pri- 
marily as  a  matter  of  bookkeeping,  and  secondarily  for  the 
information  and  protection  of  the  taxpayer. 

There  is  no  merit  in  the  further  contention  that  the  petition 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
because  it  was  not  alleged  therein  that  the  petitioner's  demand 
for  the  return  of  the  money  in  question  had  been  previously 
approved  by  the  auditor.  It  is  true  that  subdivisions  7  and  8 
of  section  4101  of  the  Political  Code  prohibit  county  treas- 
urers from  distributing  moneys  in  the  county  treasury  except 
upon  county  warrants  issued  by  the  auditor.  This  prohibi- 
tion, however,  by  the  very  terms  of  the  section,  is  expressly 
limited  to  county  moneys ;  and  as  the  particular  fund  in  suit 
here  constitutes  no  part  of  the  public  moneys,  it  cannot  be 
held  that  the  auditor's  warrant  is  a  prerequisite  to  a  refund- 
ing of  the  same.  {Corbeti  v.  Widber,  123  CaL  154,  [55  Pac. 
764] ;  Trower  v.  City  and  County  of  San  Francisco,  157  Cal. 
762,  [109  Pac.  617].) 

This  opinion,  as  we  read  and  understand  the  briefs  of  coun- 
sel, disposes  of  every  point  made  in  support  of  the  demurrer. 

For  the  reasons  stated  we  are  still  of  the  opinion  that  the 
lower  court  erred  in  its  ruling  sustaining  respondent's  de- 
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murrer  to  the  petition  for  a  writ  of  mandate,  and  it  is  there- 
fore ordered  that  the  judgment  be  reversed  and  the  cause  re- 
manded, with  instructions  to  the  trial  court  to  overrule  the 
demurrer  and  require  the  defendant  to  answer. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 


[(Sv.  No.  1038.    First  AppeHate  District.— September  19,  1912.] 

C.  A.  ODELL,  Appellant,  v.  CHARLES  J.  RIHN  et  al., 

Respondents. 

Election  ov  Justiob  ov  Psacs  iob  Citt  ov  Bichmond — Proclamation 
FOB  Single  Justice — Undebstandino  of  Voters — Second  Justice 
Legally  Appointed  bt  Citt  Gounoil. — ^Where  the  oiBcial  proclama- 
tion for  the  election  on  November  8,  1910,  called  for  the  election 
of  a  single  justice  of  the  peace  for  the  fifteenth  township  of  Contra 
Costa  county,  comprising  the  city  of  Bichmond,  which,  though  en- 
titled to  two  justices  of  the  peaee,  has  power  under  its  charter  to 
appoint  one  of  them,  and  its  appointee,  having  a  jurisdiction  com- 
mensurate with  the  justice  of  the  peace  to  be  elected,  was  in  pos- 
session, under  his  appointment,  at  the  time  of  said  election,  and  the 
voters  generally  understood  that  not  more  than  one  justice  of  the 
peace  was  to  be  voted  for  at  said  election,  and  none  voted  for  more 
than  one  candidate,  in  accordance  with  the  proclamation,  a  defeated 
candidate  having  the  second  place  in  the  vote  cannot  maintain  that 
he  was  elected  as  a  second  justice  of  the  peace. 

Id. — Inapplicable  Rule  as  to  Filling  Vacancy  Undeb  Election  Pboc- 
LAMATiON. — The  rule  that,  under  an  election  proclamation  not  call- 
ing for  the  filling  of  a  vacancy,  a  vacancy  may  nevertheless  be  filled, 
has  no  application  where  there  ia  no  existing  vacancy  to  be  filled 
in  an  office  which  is  already  filled  according  to  law,  and  the  only 
office  to  be  filled  is  the  single  one  specified  in  the  election  procla- 
mation. 

Id. — Absence  of  Showing  of  More  Than  One  Office  to  be  Filled— 
Presumption. — In  the  absence  of  a  showing  that  an  election  was 
in  fact  held  for  the  purpose  of  filling  two  offices,  it  will  be  presumed 
that  the  electors  generally  acted  upon  the  information  conveyed  by 
the  official  proclamation,  that  there  was  but  one  justice  of  the  peace 
to  be  voted  for  and  elected,  and  that  the  voters  cast  their  ballots 
accordingly,  and  that  in  fact  there  was  no  election  for  any  office 
other  than  the  one  so  designatecL 
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I». — Construction  of  Political  Oode— Usi  of  Wobd  "BLEcnD" — ^Citt 
Charter  op  Kichmond — ^Leqislativb  Intent. — Section  4014  of  the 
Political  Code,  which  provides  that  in  townships  containing  cities 
in  which  city  justices  or  recorders  are  '^elected,"  there  shal2  be  but 
one  justice  of  the  peace,  does  not  necessarily  import  by  the  use  of 
that  word  an  election  by  popular  vote.  Statutes  are  to  be  construed 
together  to  ascertain  the  legislative  intent,  and  eonstruin^  that  sec- 
tion with  the  legislative  charter  of  the  city  of  Richmond,  the  legis- 
lative intent  is  satisfied  by  the  choice  of  one  city  justice  by  vote  of 
the  city  council,  and  as  importing  that  only  one  justice  of  the  peace 
shall  be  elected  by  popular  vote  in  the  township  eomprising  that 
city. 

Id. — Use  op  Terms  "Elected"  and  "Appointed.** — A  narrow  construc- 
tion should  not  be  put  upon  the  statute.  Although  the  words 
"elected"  and  "appointed"  ordinarily  are  not  synonymous,  and 
though  in  its  limited  sense  the  word  "elected"  is  usually  employed 
to  denote  the  selection  of  a  public  officer  by  the  qualified  voters  of 
a  community,  and  the  word  "appointed"  is  generally  understood  to 
mean  the  selection  of  a  public  officer  by  one  or  more  persons  em- 
powered by  \aw  to  make  the  appointment,  still  in  its  broadest  sense 
the  word  "elected"  means  merely  "selected,"  and  when  used  in  that 
sense  it  is  synonymous  with  "appointed,"  and  if  the  "selection"  is 
by  votes  of  the  several  members  of  a  city  council,  it  may  be  said 
in  the  broadest  sense  of  the  term  that  hfi  was  "elected." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County,  refusing  a  writ  of  mandate  to  the  board  of 
supervisors  of  that  county.    B.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  A.  Odell,  and  Howard  K.  James,  for  Appellant 

A.  B.  McKenzie,  District  Attorney  of  Contra  Costa  County, 
for  Respondents. 

LENNON,  P.  J.— Section  4014  of  the  Political  Code  of  this 
state  declares  that  **The  oflficers  of  a  township  are  two  justices 
of  the  peace.  .  .  .  In  townships  containing  cities  in  which  city 
justices  or  recorders  are  elected  there  shall  be  but  one  justice 
of  the  peace,  and  in  townships  having  a  population  of  less  than 
6,000  there  shall  be  but  one  justice  of  the  peace.  ..." 

The  appellant  here,  who  was  the  petitioner  in  the  proceed- 
ing below,  seeks  by  mandamus  to  compel  the  respondents,  as 
the  board  of  supervisors  of  Contra  Costa  county,  to  declare 
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him  one  of  the  duly  elected  justices  of  the  peace  of  the  fif- 
teenth judicial  township  in  and  for  said  county.  Judgment 
was  rendered  and  entered  for  defendants,  and  the  appeal  is 
from  the  judgment  upon  the  judgment-roll  alone. 

The  proceeding  was  heard  and  determined  upon  an  agreed 
statement  of  facts,  which  was  subsequently  substantially 
adopted  by  the  trial  court  as  its  findings  of  fact.  The  facts 
of  the  case  as  agreed  by  the  parties  and  as  found  by  the  court 
were  substantially  these:  The  respondents  are  and  have  been 
ever  since  the  eighth  day  of  November,  1910,  the  duly  elected, 
qualified  and  acting  members  of  the  board  of  supervisors  of 
the  county  of  Contra  Costa.  The  petitioner  is  and  has  been 
for  more  than  one  year  prior  to  the  eighth  day  of  November, 
1910,  a  resident  and  qualified  elector  of  the  fifteenth  judicial 
township  of  the  county  of  Contra  Costa.  Said  township  con- 
sists entirely  of  the  city  of  Richmond.  Prior  to  the  general 
election  held  on  the  eighth  day  of  November,  1910,  the  said 
township  had  but  one  justice  of  the  peace.  At  that  election 
petitioner  herein  and  three  other  persons  were  candidates  in 
that  township  for  the  ofiice  of  justice  of  the  peace.  The  name 
of  the  petitioner  and  the  names  of  the  other  candidates  for 
the  office  were  printed  upon  the  official  ballots  used  at  the  elec- 
tion under  separate  party  designations  and  under  the  head- 
ing **Por  Justice  of  the  Peace  of  the  Fifteenth  Judicial  Town- 
ship." No  persons  other  than  the  candidates  just  mentioned 
were  voted  for  at  said  election,  and  no  voter  voted  for  more 
than  one  person  for  justice  of  the  peace  of  said  township. 
After  the  election  was  had  the  respondents,  as  the  board  of 
supervisors,  made  and  canvassed  the  returns  thereof,  and  de- 
clared among  other  things  that  for  the  office  of  justice  of  the 
peace  of  said  township  John  Both,  the  Democratic  candidate, 
had  received  four  hundred  and  ninety-seven  votes ;  that  C.  A 
Odelly  the  petitioner  herein,  as  the  Republican  candidate  had 
received  three  hundred  and  fifteen  votes ;  that  J.  B.  Willis,  an 
independent  candidate,  had  received  two  hundred  and  forty 
votes,  and  that  B.  F.  Smith,  the  Socialist  candidate,  had  re- 
ceived one  hundred  and  eighty-five  votes;  whereupon  the  re- 
spondents, as  the  board  of  supervisors,  declared  said  John 
Roth  to  be  the  only  person  who  was  elected  to  the  office  of 
jvetiee  of  the  peace  for  said  township. 
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At  the  time  of  the  election  the  said  township  had  and  ever 
since  has  had  a  population  of  more  than  five  thousand.  The 
city  of  Richmond,  however,  is  governed  by  a  charter,  which 
provides  for  the  appointment  of  a  city  justice  by  the  city 
council.  It  is  conceded  here  that  prior  to  the  general  election 
of  November  8, 1910,  the  fifteenth  judicial  township  of  Contra 
Costa  county  had  but  one  justice  of  the  peace,  and  that  the 
ofiicial  proclamation  of  that  election  called  for  the  election  of 
only  one  justice  for  said  township.  It  is  further  conceded 
that  prior  to  the  issuance  of  the  proclamation  for  the  general 
election  of  November  8,  1910,  the  city  council  of  the  city  of 
Bichmond  had  appointed  a  city  police  justice,  who  was  then 
and  ever  since  has  been  occupying  the  ofSce  and  performing 
the  duties  thereof,  and  that  his  jurisdiction  as  said  city  police 
justice  is  concurrent  and  co-ordinate  in  all  matters  and  things 
with  the  jurisdiction  conferred  by  law  upon  the  justice's  court 
of  the  fifteenth  judicial  township  of  Contra  Costa  county. 

It  is  the  contention  of  petitioner  that  said  township  is,  by 
the  provisions  of  section  4014  of  the  Political  Code,  entitled 
to  two  justices  of  the  peace ;  and  that  inasmuch  as  petitioner 
had  received  the  second  highest  number  of  votes  cast  for  the 
office  of  justice  of  the  peace  at  said  election  the  supervisors 
should  have  declared  him  elected  as  one  of  the  two  justices  of 
the  peace  to  which  he  claims  the  township  was  entitled,  re- 
gardless of  the  conceded  fact  that  the  election  proclamation 
called  for  the  election  of  but  one  justice  of  the  peace,  and 
regardless  of  the  further  conceded  fact  that  the  city  of  Rich- 
mond then  had  a  duly  appointed,  acting  and  qualified  city 
police  justice.  In  other  words,  it  is  the  contention  of  the 
petitioner  that  the  fifteenth  judicial  township  of  Contra  Costa 
county  was  as  a  matter  of  law  entitled  to  two  justices  of  the 
peace  because  the  township  had  a  population  of  more  than 
five  thousand,  and  the  city  of  Richmond  did  not  have  an 
^^ elected"  city  police  justice.  From  this  it  is  argued  that  it 
was  the  right  and  the  duty  of  the  voters  of  the  township  to 
choose  and  elect  two  justices  of  the  peace,  notwithstanding  the 
fact  that  the  proper  oflScers,  in  proclaiming  and  giving  notice 
of  the  election,  called  for  the  election  of  but  one  justice  of  the 
peace ;  and  that  inasmuch  as  the  petitioner  here  received  the 
second  highest  number  of  votes  cast  at  the  election  for  the 
office  of  justice  of  the  peace  he  was  the  choice  of  the  voters  for 
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the  second  justiceship,  and  consequently  is  entitled  to  be  de- 
elared  elected  to  the  office. 

This  contention  is  based  upon  the  assumption  that  the  per- 
sons who  voted  for  the  petitioner  did  so  with  the  knowledge 
and  in  the  belief  that  the  election  was  being  held  for  the  pur- 
pose, in  part,  of  electing  two  justices  of  the  peace.  This  as- 
sumption, however,  is  not  supported  by  either  the  petitioner's 
pleadings  or  proof.  Nowhere  in  the  petition  for  mandate  is 
there  to  be  found  an  allegation  that  a  single  voter  at  the  elec- 
tion knew  or  believed  that  an  election  was  being  held  for  the 
purpose  of  electing  more  than  one  justice  of  the  peace.  The 
record  before  us  is  barren  either  of  averment  or  evidence  that 
in  any  single  instance  any  voter  cast  his  vote  for  more  than 
one  candidate  for  the  office  of  justice  of  the  peace.  On  the 
contrary,  the  trial  court  found  as  a  fact  that  **  There  was  no 
evidence  produced  that  at  said  election  any  voter  voted  for 
more  than  one  justice  of  the  peace  of  said  township.'' 

Even  if  it  be  conceded  that  the  fifteenth  judicial  township 
of  Contra  Costa  county  was  entitled,  under  the  provisions  of 
section  4014  of  the  Political  Code  to  two  justices  of  the  peace, 
nevertheless  it  cannot  be  successfully  maintained  that  an  elec- 
tion was  held  on  November  8, 1910,  for  the  purpose  of  electing 
two  justices  of  the  peace  in  that  township.  It  may  be  true 
generally,  as  counsel  for  the  petitioner  assert,  that  in  the  event 
that  an  election  for  any  particular  office  provided  for  by  law 
should  have  been  called  and  proclaimed  by  the  proper  officers, 
and  such  election  has  in  fact  been  held  after  actual  notice 
thereof  and  knowledge  of  its  purpose  have  been  conveyed  to 
the  electors  generally,  that  notice  thereof  by  official  proclama- 
tion, if  the  election  was  otherwise  regular,  is  not  per  se  an  in- 
dispensable prerequisite  to  the  validity  of  the  election,  or  to 
the  right  of  the  electors  to  vote  thereat  for  any  particular 
office  which  may  be  vacant  and  which  should  be  filled  by  the 
people  at  that  election.  In  short,  it  may  be  conceded  to  be 
the  general  rule  of  law  that  when  an  election  has  been  held 
in  all  other  respects  as  prescribed  by  law,  and  the  voters  gen- 
erally have  knowingly  had  a  full  opportunity  to  express  their 
will,  such  election  will  not  be  declared  invalid  merely  because 
the  prescribed  statutory  notice  has  not  been  given.  (Carson 
V.  McPheiridge,  15  Ind.  327;  Poster  v.  Scarff,  15  Ohio  St 
632;  Sancheg  v.  Fordyce,  141  Cal.  428,  [75  Pac.  56] ;  State  v. 
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OrvU,  20  Wis.  248.)  Where,  however,  as  here,  it  is  conceded 
that  the  official  proclamation  called  only  for  the  election  of 
one  justice  of  the  peace,  and  no  showing  is  made  that  the  great 
body  of  the  electors  had  actual  notice  and  knowledge  of  the 
fact  that  two  candidates  for  the  office  of  justice  of  the  peace 
might  and  should  be  voted  for  and  elected,  and  that  one  or 
more  of  the  electors  voted  for  two  condidates  for  the  office  of 
justice  of  the  peace,  it  cannot  be  logically  said  that  an  election 
was  held  by  the  people  to  fill  more  than  the  one  office  called 
for  in  the  official  proclamation  of  the  election. 

In  other  words,  where,  as  in  the  present  case,  there  was  no 
notice  by  official  proclamation  or  in  fact  that  an  election  was 
to  be  held  for  the  purpose  of  filling  two  offices,  it  must  be  held 
that  in  fact  there  was  no  election  for  any  office  other  than  the 
particular  office  designated  in  the  official  proclamation.  In 
the  absence  of  such  a  showing  it  will  be  presumed  that  the 
electors  generally  acted  upon  the  information  conveyed  to 
them  by  the  official  proclamation  that  there  was  but  one  jus- 
tice of  the  peace  to  be  voted  for  and  elected,  and  that  tht 
voters  cast  their  ballots  accordingly.  This  being  to,  it  must 
follow  that  the  petitioner  was  defeated  at  the  general  election 
of  November  8,  1910,  rather  than  elected  to  the  office  to  which 
he  aspired,  and  that  he  was  properly  refused  a  certificate  of 
election  by  the  respondents.  (Foster  v.  Scarff,  15  Ohio  St. 
532;  Rogers  v.  Board  etc.,  11  Mich,  111;  Wood  v.  Bartling,  16 
Kan.  109;  Cooley's  Constitutional  Limitations,  7th  ed.,  92; 
Jones  V.  Oridley,  20  Kan.  584;  State  v.  Ooetze,  22  Wis.  348.) 

Apart  from  these  considerations,  we  are  satisfied  that  the 
fifteenth  judicial  town^ip  of  Contra  Costa  county  was  not  at 
the  time  of  the  election  in  1910  entitled,  under  the  provisions 
of  section  4014  of  the  Political  Code,  to  more  than  one  justice 
of  the  peace.  That  section,  as  has  been  noted,  requires  that 
there  shall  be  two  justices  of  the  peace  in  every  township  save 
and  except  in  townships  having  a  population  of  less  than  five 
thousand,  and  in  those  containing  cities  in  which  city  justices 
or  recorders  are  elected.  As  has  already  been  stated,  it  is 
conceded  that  the  judicial  township  in  question  consists  en- 
tirely of  the  city  of  Richmond  which,  although  it  has  a  popu- 
lation of  more  than  five  thousand,  is  provided  by  charter  with 
a  city  justice  of  the  peace,  who  is  appointed  by  the  city  coun- 
cil.   His  jurisdiction  and  duties  are  concurrent  and  co-ordi- 
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nate  with  those  conferred  generally  upon  justices  of  the  peace 
throughout  the  state.  It  is  petitioner's  contention  that  the 
term  ** elected"  as  employed  in  section  4014,  Political  Code, 
should  be  construed  to  mean  elected  by  the  popular  vote  of 
the  people.  In  this  contention  we  cannot  concur.  Statutes 
must  be  read  and  considered  in  conjunction  with  the  legisla- 
tive intent,  and  then  be  liberally  construed  with  the  object  in 
view  of  effecting  such  intent.  In  restricting  the  number  of 
justices  of  the  peace  to  one  in  townships  which  include  cities 
in  which  city  justices  or  recorders  are  elected,  it  was  evidently 
the  legislative  intent  not  to  burden  the  people  of  the  state 
with  the  expense  of  maintaining  more  judicial  officers  than 
were  actually  necessary  to  the  needs  of  the  people.  The  nar- 
row construction  of  the  statute  here  contended  for  by  peti- 
tioner obviously  would  result  in  defeating  the  legislative  pur- 
pose and  intent  in  that  behalf,  and  is  therefore  to  be  avoided 
if  possible.  The  words  ** elected'*  and  ** appointed"  ordi- 
narily are  not  synonymous.  In  its  limited  sense  the  word 
"elected"  is  usually  employed  to  denote  the  selection  of  a 
public  officer  by  the  qualified  voters  of  a  community.  On  the 
other  hand  the  word  ** appointed"  is  generally  understood  to 
mean  the  selection  of  a  public  officer  by  one  person  who  is 
empowered  by  law  to  make  the  appointment.  In  its  broadest 
sense,  however,  the  word  ** elected"  means  merely  selected. 
When  used  in  that  sense  the  word  ''elected"  is  synonymous 
with  the  word  ''appointed";  and  where,  as  in  the  case  at  bar, 
a  public  officer  has  been  selected  by  the  votes  of  several  mem- 
bers of  a  city  council,  it  may  be  truly  said  in  the  broadest 
sense  of  the  term  that  he  was  elected.  (McPherson  v.  Blacker, 
146  U.  S.  1,  [36  L.  Ed.  869,  13  Sup.  Ct.  Rep.  3] ;  Pierce  v. 
Ouggenheinier,  44  App.  Div.  399,  [60  N.  Y.  Supp.  703] ;  State 
▼.  Compson,  34  Or.  25,  [54  Pac.  349] ;  People  v.  Langdon,  8 
Gal.  1,  16;  Reid  v.  Oorsuch,  67  N.  J.  L.  396,  [51  Atl.  457] ; 
State  ▼.  Williams,  60  Kan.  837,  [58  Pac.  476] ;  Carson  v.  Ear- 
rison,  113  Ind.  434,  [3  Am.  St.  Rep.  663,  16  N.  E.  384].) 

Having  in  mind  the  spirit  and  purpose  of  the  code  section 
under  discussion,  it  seems  to  us  that  the  word  "elected,"  as 
used  therein,  was  not  intended  to  apply  solely  to  the  election 
of  a  city  justice  by  the  votes  of  the  people  at  large;  but  in- 
cluded as  well  the  selection  of  a  city  justice  of  the  peace  by 
the  city  council  or  other  legislative  body  in  whom  the  power 
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of  election  is  conferred  by  law.  In  other  words,  it  is  oar 
opinion  that  the  appointment  of  a  city  justice  of  the  peace  by 
the  votes  of  the  city  council  of  Richmond  was  tantamount  to 
the  election  of  such  justice  of  the  peace  in  the  sense  contem- 
plated by  the  legislature,  and  that  therefore  the  fifteenth  judi- 
cial township  of  Contra  Costa  county  was  entitled  to  have  but 
one  justice  of  the  peace  at  the  time  of  the  election  in  1910. 
The  judgment  appealed  from  is  afSrmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 


[CIt.  No.  1009.    First  Appellate  DiBtriftt.— September  19,  1918.1 

WILLIAM  A.  BLANCK,  Respondent,  v.  CCMMON- 
WEALTH  AMUSEMENT  CORPORATION,  AppeUant. 

HENRY  COWELL  LIMB  AND  CEMENT  COMPANY,  a  Cor- 
poration, Respondent,  v.  COMMONWEALTH  AMUSE- 
MENT CORPORATION,  Appellant. 

AMERICAN  SUPPLY  COMPANY,  a  Corporation,  Respond- 
ent, V.  J.  B.  MacCORMAC,  Appellant. 

F.  A.  STEWART,  Respondent,  v.  COMMONWEALTH 
AMUSEMENT  CORPORATION,  Appellant 

W.  P.  FULLER  &  COMPANY,  a  Corporation,  Respondent,  v. 
COMMONWEALTH  AMUSEMENT  CORPORATION, 

Appellant. 

MiOHANics'  Liens  —  Fobbolosubx  Against  Oobpoeation  —  Denial  or 

AUTHOETTT — AOTS  OF  DiMCTOBS— RECEPTION  OF  BENEFITS— ESTOP- 
PEL.— In  an  action  to  foreclose  mechanics'  liens  against  a  corpora- 
tion, where  it  denied  that  any  of  the  eontracts  were  made  by  its 
authority,  bnt  the  evidence  shows  that  its  directors  had  foil  knowl- 
edge of  the  contracts,  and  subsequently  ratified  the  same,  and  re- 
quested an  extension  of  time  in  which  to  pay  the  same,  and  there 
was  no  repudiation  of  the  contracts  by  the  corporation  or  its  direct- 
ors, it  is  held  that  the  corporation,  having  knowingly  received  and 
obtained  the  benoiita  of  the  contiaets  thus  ontored  into  by  its  di* 
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rectors,  eannot  be  heard  to  repudiate  the  eon  tracts,  or  be  permitted 
to  escape  the  obligations  thereof. 

Id. — Contracts  With  Materialmen  not  Required  to  be  Recorded. — 
The  requirement  of  section  1183  of  the  Code  of  Civil  Procedure  that 
all  contracts  over  $1,000  shall  be  recorded  does  not  apply  to  con- 
tracts made  with  materialmen,  and  the  failure  to  record  the  contracts 
of  materialmen  does  not  render  them  void. 

Id. — Mistakes  or  Errors  in  Liens — Inclusion  or  Materials  not 
Used— Support  of  Finding  Against  Fraud. — Under  the  provisions 
•f  section  1203a  of  the  Code  of  Civil  Procedure,  as  it  existed  when 
the  liens  were  filed,  and  this  case  was  decided,  no  mistake  or  error 
in  the  statement  of  a  claim  of  lien  will  invalidate  it,  unless  the  court 
finds  that  such  mistake  or  error  was  made  with  intent  to  defraud; 
and  where  there  were  mistakes  or  errors  in  certain  claims  of  lien  for 
materials,  by  including  materials  not  actually  used  in  the  building, 
but  the  court  found,  upon  sufficient  evidenee,  that  such  mistakes  and 
errors  were  unintentional  and  free  from  fraud,  the  liens  were  valid. 

lb. — ^Detachable  and  Portable  Materials  Placed  in  Structure  not 
Ajtectino  Liens. — The  fact  that  certain  materials  used  in  the 
construction  of  the  building  were  detachable  and  portable,  such  as 
an  electric  sign  set  in  front  of  the  building,  and  telephone  equip- 
ments used  for  intercomnumication  between  the  various  parts  of  the 
building,  and  a  gas  furnace  and  gas  connections,  and  belaying  pins, 
which  were  turned  pieces  of  hardwood,  which  were  part  of  the  mill- 
work  of  the  building,  eannot  affect  the  validity  of  the  elaim  of  lien 
therefor. 

Id. — Date  of  Completion  or  Buni>iNG— Conflicting  Evidence— Ques- 
tion OF  Fact — Conclusiveness  of  Finding.— Where  the  evidence 
as  to  the  date  of  the  completion  of  the  building  was  conflicting,  the 
question  is  one  of  fact  to  be  determined  by  the  trial  oourt,  and  its 
finding  thereupon  is  conclusive,  and  the  defendant  appealing  to  this 
court  must  abide  by  such  finding. 

Id. — Claims  of  Lien  for  the  Value  of  Materials  Used  in  Buiu>ing — 
Admissions  of  Answer. — ^Where  claims  of  lien  for  the  value  of 
materials  or  supplies  furnished  and  used  in  the  construction  of  the 
building  were  not  specifically  denied,  but  were  admitted  by  the  an- 
swer, the  allegations  of  the  complaint  in  relation  thereto  must  be 
taken  as  true,  and  it  cannot  be  urged  that  they  are  unsupported  by 
the  evidence. 

Id. — Immaterial  Variance  Between  Claims  of  Lien  and  Proof. — 
Where  the  several  liens  are  founded  upon  the  statement  of  an  agreed 
price  for  the  materials  furnished,  while  the  evidenee  shows  that  in 
some  instances  no  price  was  agreed  upon,  but  further  shows  that 
the  alleged  price  of  the  materials  furnished  was  in  every  Instance 
the  reasonable  value  thereof,  it  establishes  that  the  statement  of  the 
several  claims  of  lien  was  substantially  correet|  and  the  variance,  if 
19  Oal.  Aiyp.— 40 
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anjy  between  the  claims  of  lies  and  the  proof  mnat  be  held  to  bt 
immateriaL 
Id. — Judgment — Salb  ov  Pbopbrtt  to  Satistt  Liens — Judgment  iob 
Deticienot  Against  Owneb  —  Judgment  not  Peesonal.— Where, 
by  the  terms  of  the  judgment,  it  directs  that  the  defendant's  in* 
terest  in  the  property  be  sold  to  satisfy  the  established  liens  against 
it,  in  the  manner  prescribed  by  law,  and  that,  ''in  case  the  proceeds 
of  such  sale  do  not  suffice  to  pay  to  each  of  said  plaintiffs  the  full 
amount  for  which  he  has  judgment  hereunder,  then  a  judgment  for 
deficiency  shall  be  docketed  in  favor  of  each  of  said  plaintiffs  and 
against  the  defendant/'  the  judgment  for  foreclosure  and  sale  was 
not  a  personal  jud^^ent  against  the  owner,  in  yiolation  of  the  pro- 
▼isions  of  section  1194  of  the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  grant- 
ing a  new  triaL    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edgar  C.  Levey,  George  M.  Lipman,  and  Daniel  C.  Dea^, 

for  Appellant 

James  P.  Sweeney,  and  Olney,  Pringle  &  Mannon,  for  Will- 
iam A.  Blanck,  Respondent. 

Olney,  Pringle  &  Mannon,  for  Henry  Cowell  Lime  and  Ce- 
ment Company,  Respondent 

Robert  H.  Countryman,  for  American  Supply  Company, 
Respondent. 

R.  V.  Whiting,  for  E.  E.  Stewart,  Respondent 

Adams  &  Adams,  for  W.  P.  Puller  &  Company,  Respondent 

LENNON,  P.  J. — These  actions  were  instituted  by  the 
plaintiffs  therein  for  the  foreclosure  of  fifteen  mechanics'  liens 
claimed  by  the  several  plaintiffs  for  materials  furnished  in 
the  construction  of  a  theater  building,  erected  by  the  defend- 
ant upon  a  certain  lot  of  land  in  the  city  and  county  of  San 
Francisco.  The  five  actions  were  consolidated  in  the  court  be- 
low, and  judgment  rendered  therein  in  favor  of  the  plaintifib. 
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The  appeal  is  from  the  judgment  and  from  the  order  denying 
the  defendant  a  new  trial. 

The  building  in  question  was  erected  by  the  defendant  upon 
leased  ground  in  aceordance  with  the  terms  of  a  written  con- 
tract entered  into  between  the  defendant  and  one  Henry  C. 
Farley.  The  contract  for  the  erection  of  the  building  was 
never  recorded. 

The  defendant  contends  at  the  outset  that  the  several  and 
various  contracts  under  which  materials  were  supplied  in  the 
erection  of  the  building  were  not  binding  upon  the  defendant, 
and  should  not  have  been  admitted  in  evidence,  because  it  was 
not  shown  that,  although  made  in  the  name  of  the  defendant, 
they  were  subscribed  by  the  president  and  secretary  of  the 
defendant  and  executed  under  its  corporate  seal.  Although 
the  record  fails  to  show  that  any  of  the  agreemjcnts  offered  and 
received  in  evidence  as  the  contracts  of  the  defendant  were 
executed  by  the  parties  signing  the  same  under  any  express 
authority  of  the  defendant,  nevertheless  the  record  does  dis- 
close a  subsequent  ratification  of  the  several  contracts  suffi- 
cient in  each  instance  to  hold  the  defendant  liable  for  the  sums 
due  thereunder.  The  evidence  shows,  for  instance,  that  all 
of  the  contracts  were  entered  into  upon  behalf  of  the  defend- 
ant at  different  times  during  the  construction  of  the  building 
by  individual  directors  and  officers  of  the  defendant;  that 
the  defendant  paid  for  the  first  lot  of  materials  which  was 
delivered  and  used;  that  some  of  the  material  delivered  for 
use  in  the  building  was  rejected  and  returned  by  the  agent 
of  the  defendant,  for  which  credit  was  sought  and  given  to 
the  defendant ;  that  two  of  the  directors  of  the  defendant  had 
personal  knowledge  of  the  erection  of  the  building  and  ob- 
served and  inspected  it  several  times  during  the  course  of  its 
construction;  that  the  construction  of  the  building  was  in 
charge  of  an  agent  of  the  defendant,  to  whom  the  materials 
were  delivered,  and  who  must  have  known  what  materials 
were  received  at  the  building  and  actually  used  in  its  con* 
struction ;  and  finally  that  the  directors  and  officers  of  the  dc' 
fendant  subsequently  acknowledged  the  several  items  claimed 
to  be  due,  and  asked  for  time  in  which  to  pay  the  same. 

The  record  on  the  other  hand  does  not  show  that  the  defend- 
ant at  any  time  repudiated  any  of  the  contracts,  or  denied 
receiving  the  benefits  thereof. 
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Having  knowingly  received  and  retained  the  benefit  of  eon- 
tracts  entered  into  by  its  directors  and  officers,  even  though 
the  contracts  were  without  the  specific  authority  of  the  defend- 
ant, it  will  not  now  be  heard  to  repudiate  those  contracts  or 
be  permitted  to  escape  the  obligations  thereof.  {Scott  v.  Sip- 
perior  Sunset  OH  Co.,  144  Cal.  140,  [77  Pac.  817] ;  Underhil 
V.  Santa  Barbara,  93  Cal.  300,  [28  Pac.  1049] ;  Carpy  v.  Dou}- 
dell,  115  Cal.  677,  [47  Pac.  695] ;  Cummings  v.  Keamey,  141 
Cal.  156,  [74  Pac  759].) 

The  requirement  of  section  1183  of  the  Code  of  Civil  Pro- 
cedure that  all  contracts  over  $1,000  shall  be  recorded  does 
not  apply  to  the  contracts  of  th«  San  Francisco  Cornice  Com- 
pany, Duthie-Clark  Company  and  Henry  Cowell  Lime  and 
Cement  Company.  These  were  in  each  instance  the  contracts 
of  materialmen ;  and  it  is  well  settled  that  the  failure  to  re- 
cord the  contracts  of  materialmen  does  not  render  them  void. 
(Hinckley  v.  Fields  Biscuit  Co.,  91  Cal.  136,  [27  Pac.  594] ; 
Roebling  Co.  y.  Humboldt  Co.,  112  Cal.  288,  [44  Pac.  568]  ; 
Bennett  v.  Davis,  113  Cal.  337,  [54  Am.  St.  Rep.  354,  45  Pac 
684] ;  Bryson  v.  McCone,  121  Cal.  153,  [53  Pac  637].) 

In  response  to  defendant's  contention  that  the  claims  of 
lien  filed  by  the  Bradley-Martin  Company,  the  Bruce  Lumber 
Company  and  the  San  Francisco  Cornice  Company  were  void, 
because  of  the  alleged  willful  and  fraudulent  inclusion  therein 
of  materials  not  actually  used  in  the  building  under  construc- 
tion, it  will  suffice  to  say  that  the  trial  court  specifically  found 
that  in  each  instance  the  mistakes  and  errors  of  the  several 
claims  of  lien  were  unintentional  and  free  from  fraud.  This 
finding  is  fully  supported  by  the  evidence,  and  under  the  pro- 
visions of  section  1203a  of  the  Code  of  Civil  Procedure  as  it 
existed  when  the  liens  were  filed  and  this  case  decided,  no 
mistake  or  error  in  the  statement  of  a  claim  of  lien  will  in- 
validate it  unless  the  court  finds  that  such  mistake  or  error 
was  made  with  the  intent  to  defraud. 

A  lien  was  allowed  to  the  Bradley-Martin  Company  for  an 
electric  sign,  which  consisted  of  a  swinging  bracket  set  into  the 
front  of  the  building.  A  lien  was  allowed  to  the  Electric 
Railway  and  Manufacturers'  Supply  Company  for  supplying 
and  installing  telephone  instruments  and  telephone  equip- 
ment. These  telephones  were  used  for  intercommunication 
between  the  various  portions  of  the  building.    The  Gas  Fur« 
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jiaoe  Company  was  allowed  a  lien  for  a  gas  famaoe  and  gas 
eonnectiona  installed  in  the  building  for  heating  purposes. 
The  Bruce  Lumber  C!ompany  was  allowed  a  lien  for  belaying 
pins  supplied  to  and  used  in  the  building.  It  is  the  daim  of 
the  defendant  that  the  materials  supplied  by  the  several  firms 
just  mentioned  were  personalty  which  were  not  necessary  to 
the  construction  of  the  building,  and  therefore  could  not  be 
made  the  subject  of  a  lien. 

This  contention  is  founded  upon  the  fact  that  aU  of  the  ma- 
terials mentioned  were  detachable  and  portable.  There  is  no 
merit  in  this  contention.  Obviously,  all  of  the  materials  men- 
tioned, save  the  belaying  pins,  were  apparently  necessary  to 
the  convenient  use  and  occupation  of  the  premises  and  were 
well  within  the  architectural  scheme  of  the  building  to  which 
they  were  attached.  This  being  so,  they  entitled  the  material- 
man to  a  lien  just  as  much  as  would  the  plumbing,  bathroom 
fixtures  and  otJier  necessary  fixtures  of  an  ordinary  dwelling. 

We  do  not  know,  and  the  record  does  not  show,  why  ''be- 
laying pins''  should  be  necessary  in  the  construction  of  a 
theater  building.  It  does  appear,  however,  that  the  belaying 
pins  used  in  the  construction  of  this  particular  building  were 
''turned  pieces  of  hardwood.''  From  this  meager  bit  of  in- 
formation we  should  judge  that  the  belaying  pins  were  a  por- 
tion of  the  millwork  used  in  the  building,  and,  aside  from  the 
mere  assertion  of  counsel  for  the  defendant  to  the  contrary, 
we  are  unable  to  discover  either  in  the  record  or  the  briefs  of 
counsel  any  good  reason  why  millwork,  even  though  it  assumed 
the  shape  of  belaying  pins,  is  not  the  subject  of  a  lien. 

The  evidence  as  to  the  date  of  the  completion  of  the  build- 
ing is  in  conflict.  This  was  a  question  of  fact  to  be  deter- 
mined by  the  trial  court.  The  finding  in  this  behalf  was 
against  the  contention  of  the  defendant,  and  in  the  presence 
of  a  conflict  in  the  evidence  the  defendant  in  this  court  must 
abide  by  the  finding. 

Our  attention  is  called  to  the  fact  that  the  claim  of  lien  of 
the  Electric  Railway  and  Manufacturers'  Supply  Company 
for  ekctric  supplies  is  not  supported  by  evidence  showing  the 
agreed  price  or  the  reasonable  value  thereof.  Plaintiff,  how- 
ever, alleges  that  the  electric  supplies  were  contracted  for  at 
the  agreed  price  of  $49.35,  which  it  was  also  alleged  was  the 
reasonable  value  of  the  same.    The  answer  of  the  defendant 
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with  reference  to  this  particular  item  was  in  the  form  of  a 
negative  preg^nant.  This  was  not  a  denial  of  the  allegation 
of  the  complaint.  It  was  in  effect  an  admission  that  the  elec- 
tric supplies  furnished  for  and  used  in  the  building  were  of 
the  value  stated  in  the  complaint,  and  therefore  the  answer 
of  the  defendant  raised  no  issue  upon  the  subject  of  value. 

The  allegations  of  the  complaint  with  reference  to  the  claim 
of  lien  of  the  Duthie-Clark  Company  for  installing  the  grid- 
iron and  fire-escape,  and  the  allegations  of  the  complaint  con- 
cerning the  claim  of  M.  C.  Baker  &  Sons  for  electrical  work, 
stand  undenied  by  the  defendant's  answer.  Consequently 
these  allegations  must  be  taken  to  be  true.  This  being  so,  it 
would  be  a  waste  of  time  and  words  to  further  discuss  def end- 
ant 's  contention  that  these  particular  claims  of  lien  are  not 
supported  by  the  evidence. 

If  there  be  a  variance  between  the  several  claims  of  lien,  as 
claimed  by  the  defendant,  and  the  proof  offered  in  support 
thereof,  the  variance  in  each  instance  is  nonsubstantial  and 
immaterial.  The  several  liens  are  founded  upon  the  state- 
ment of  an  agreed  price  for  th«  materials  furnished,  while  the 
evidence  shows  in  some  instances  that  no  price  was  agreed 
upon.  The  evidence  further  shows,  however,  that  the  alkged 
agreed  price  of  the  materials  furnished  in  every  instance  was 
the  reasonable  value  thereof,  and  therefore  the  statement  of 
the  terms  of  the  several  contracts  as  set  forth  in  the  several 
claims  of  lien  was  substantially  correct,  and  the  variance,  if 
any,  must  be  held  to  be  immaterial.  (Star  Mill  A  Lumber 
Co,  V.  Porter,  4  Cal.  App.  470,  [88  Pac.  497] ;  Lucas  v.  Rea, 
10  Cal.  App.  641,  [102  Pac.  822] ;  Lucas  v.  Gobbi,  10  Cal. 
App.  648,  [103  Pac.  157] ;  Acme  Lumber  Co.  v.  Wessling,  19 
Cal.  App.  406,  [126  Pac.  167].) 

Other  objections  of  minor  importance  and  similar  in  char- 
acter to  those  just  enumerated  are  urged  against  the  validity 
of  the  liens  of  th«  several  remaining  lien  claimants.  Upon 
an  examination  of  the  record  we  find  that  they  do  not  possess 
sufiScient  merit  to  warrant  a  discussion  of  them  further  than 
to  say  that  the  variances  complained  of  are  in  some  instances 
more  seeming  than  real,  and  that  the  real  variances,  if  any, 
are,  for  the  reasons  hereinbefore  stated,  nonsubstantial  and 
immateriaL 
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Defendant  complains  of  the  judgment  and  seeks  a  reversal 
thereof  upon  the  erroneous  assumption  that  the  trial  court 
rendered  and  entered  in  part  a  purely  personal  judgment 
against  the  defendant,  contrary  to  the  provisions  of  section 
1194  of  the  Code  of  Civil  Procedure  as  it  stood  when  the  ac- 
tion was  commenced  and  determined.  The  judgment  is  not 
susceptible  of  any  such  construction.  The  sum  and  substance 
of  the  judgment  is,  after  declaring  that  judgment  in  certain 
specified  sums  be  entered  in  favor  of  each  of  the  plaintifSs 
and  against  the  defendant,  that  the  several  liens  sued  upon  be 
foreclosed  against  the  interest  of  the  defendant  in  the  prop- 
erty involved.  The  judgment  directs  that  the  defendant's 
interest  in  the  property  be  sold  by  the  sheriff  in  the  manner 
prescribed  by  law;  and  that  "in  case  the  proceeds  of  such  sale 
do  not  suffice  to  pay  each  of  said  plaintiffs  the  full  amount 
for  which  he  has  judgment  hereunder,  then  a  judgment  for 
any  deficiency  shall  be  docketed  in  favor  of  each  of  said  plain- 
tiffs and  against  the  defendant  Commonwealth  Amusement 
Company." 

It  will  thus  be  seen  that  by  the  very  terms  of  the  judgment 
no  judgment  except  for  a  deficiency  could  be  docketed  against 
the  defendant,  and  that  the  judgment  itself  could  not  have 
been  enforced  as  a  purely  personal  judgment  against  the  de- 
fendant except  in  the  contingency  that  a  deficiency  might  be 
shown  by  the  return  of  the  sheriff.  So  construed,  the  judg- 
ment does  not  violate  the  provisions  of  section  1194  of  the 
Code  of  Civil  Procedure.  (Painter  v.  Painter,  98  Cal.  625, 
[33  Pac.  483] ;  Central  etc.  Co.  v.  Center,  107  Cal.  193,  [40 
Pac.  334] ;  Kreling  v.  Kreling,  116  Cal.  458,  [48  Pac.  383] ; 
Eines  v.  Miller,  126  Cal.  683,  [59  Pac.  142].) 

The  judgment  and  order  appealed  from  are  affirmed. 

Ball,  J.,  and  Kerrigan,  J.,  concurred. 
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[OIt.  No.  914.    Third  Appellato  Distrlet^September  19,  191S.] 

H.  H.  HENLEY,  Respondent,  v.  PACIFIC  FRUIT  COOL- 
ING  AND  VAPORIZING  COMPANY,  a  Corporation, 
and  GEORGE  D.  KELLOGG,  Appellants. 

Action  for  Sntviois  and  to  Entosci  Lien — Conflictino  EvnaNCB  as 
TO  Amount  Dt7>— Pbovinoi  of  Tbial  GoxTaT— Review  upon  Appkai.. 
In  an  action  for  tervicea  rendered  by  tlie  plaintiff,  as  "refri^rat- 
ing  and  eonatructing  engineer,**  in  the  erection  of  a  precooling  and 
refrigerating  plant  for  defendants  as  owners  of  the  premises  on 
whieh  it  was  to  be  erected,  and  to  enforce  a  lien  for  the  amount 
found  due,  where  there  is  no  dispute  as  to  plaintiff's  qualifications, 
but  the  evidence  is  conflicting  as  to  the  amount  due,  it  was  the  dutj 
of  the  trial  court  to  weigh  and  eonsider  the  evidence  for  both  of 
the  parties,  and  to  determine  the  just  conclusion  to  be  drawn  from 
it;  and  unless  the  record  clearly  shows  that  his  conclusion  is  unwar- 
ranted, it  is  the  dutj  of  the  appellate  court  to  accept  it  and  be  gov- 
erned by  it. 

Id. — Wbioht  of  Evidengs  not  Dxtsbminxd  bt  Numbeb  of  Witnesses — 
Support  of  Findings  as  Between  Two  Gonfuctino  Witnesses. — 
The  weight  of  the  evidence  is  not  dependent  upon  the  numiber  of  wit- 
nesses. Trial  courts  are  frequently  called  upon  to  solve  questions  of 
fact  where  the  witnesses  as  to  the  existence  of  the  fact  are  equally 
divided  numerically.  But  there  are  almost  always  some  circum- 
stances cropping  out  which  enable  the  court  to  determine  the  truth 
of  the  matter.  It  is  held  in  this  case  that  the  findings  of  fact,  as 
between  two  conflicting  witnesses,  are  sustained  by  the  evidence. 

Id. — Enforcement  of  Mechanic's  Lien. — ^It  is  held  that  a  mechanic's 
lien  for  the  amount  found  due,  in  the  sum  of  $495,  was  correctly 
adjudged  to  be  a  lien  on  the  premises  on  which  the  plant  was  erected, 
and  on  the  plant  itself  erected  thereon,  and  that  such  lien  is  prop- 
erly enforceable. 

Id. — Excess  in  Claim  of  Lien  not  Invaudatino  —  Finding  Against 
Fraud. — An  excess  in  the  claim  of  lien  would  not  invalidate  it  under 
the  original  section  1202  of  the  Code  of  Civil  Procedure,  unless 
it  was  found  to  be  "willful  and  intentional,"  and  under  section 
1203a  as  enacted  in  1907,  or  1203  as  enacted  in  1911,  it  is  pro- 
vided that  no  mistakes  or  errors  in  the  statement  of  demand  or 
the  amount  of  credits  or  offsets  shall  invalidate  the  Uen,  unless 
the  court  finds  that  such  mistake  or  error  was  made  with  intent  to 
defraud.  Where  the  court  expressed  its  conviction  that  the  plain- 
tiff did  not  willfully  attempt  to  assert  a  lien  that  he  did  not  be- 
lieve he  was  entitled  to,  and  no  fraud  is  shown  or  is  inferable  from 
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the  facts,  the  lien  cannot  be  defeated  merely  because  it  turns  out 
on  the  trial  that  the  claim  filed  was  for  too  much. 
!». — F&AUD  NOT  TO  BE  P&XSUM8D. — Fraud  is  never  to  be  presumed,  and 
4>efore  a  party  can  be  deprived  of  his  right  under  a  claim  of  f raud, 
it  must  be  clearly  made  out. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County,  and  from  an  order  denying  a  new  trial.  J.  E. 
Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  BoUin  Fitchy  for  Appellants. 

Meredith  &  Landis,  for  Respondent 

CHIPMAN,  P.  J. — This  is  an  action  to  recover  judgment 
against  the  company  above  named  for  services  rendered  by 
plaintiff  as  "refrigerating  and  constructing  engineer"  in  the 
erection  of  a  precooling  and  refrigerating  plant  on  certain 
described  premises,  situated  in  the  town  of  Newcastle,  Placer 
county,  of  which  plant  defendants  are  alleged  to  be  the 
owners;  also  that  plaintiff  be  declared  to  have  a  lien  thereon 
and  for  the  enforcement  thereof.  The  court  found  that  plain- 
tiff was  entitled  to  judgment  against  defendant  company  for 
the  sum  of  $528.50  and  costs,  of  which  the  sum  of  $495  was 
found  to  be  a  lien  upon  the  buildings  and  plant  of  defendants, 
described  in  the  complaint.  Judgment  passed  accordingly, 
from  which  and  from  the  order  denying  their  motion  for  a 
new  trial  defendants  appeal. 

Quoting  some  advice  given  by  the  supreme  court  to  trial 
oourts,  found  in  Oreen  v.  Soule,  145  Cal.  102,  [78  Pac.  337], 
as  io  the  duty  of  the  trial  court  to  grant  a  new  trial  where 
the  decision  is  against  the  weight  of  the  evidence,  it  is  urged 
that  ''the  decision  in  this  case  is  clearly  against  the  weight 
of  evidence  and  against  the  law."  It  was  said  in  the  case 
cited:  "The  trial  court  cannot  rest  upon  a  conflict  in  the  evi- 
dence, but  must  weigh  and  consider  the  evidence  for  both 
parties,  and  determine  for  itself  the  just  conclusion  to  be 
drawn  from  it."  We  must  assume  that  this  is  precisely  what 
the  learned  trial  judge  did  in  arriving  at  a  conclusion.  And, 
unless,  upon  an  examination  of  the  entire  record,  we  may  be 
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clearly  satisfied  that  such  conclusion  was  unwarranted,  it  is 
our  duty  to  accept  it  and  be  foverned  by  it. 

There  is  no  dispute  as  to  the  qualifications  of  plaintiff  to 
perform  the  kind  of  services  for  which  he  was  employed. 
With  the  exception  of  the  testimony  of  the  witness  Jones  as 
to  the  date  of  plaintiff's  arrival  at  the  hotel  in  Newcastle,  a 
fact  otherwise  shown,  there  were  but  two  witnesses  called — 
plaintiff,  on  his  own  behalf,  and  witness  Groom,  the  admitted 
agent  of  defendant  company,  in  its  behalf.  Appellants  seem 
to  overlook  the  fact  that  "the  weight  of  the  evidence"  is  not 
dependent  upon  the  number  of  witnesses.  Trial  courts  are 
frequently  called  upon  to  solve  questions  of  fact  where  the 
witnesses  to  its  existence  are  equally  divided  numerically. 
But  there  are  almost  always  some  circumstances  cropping  out 
which  enable  the  court  to  determine  the  truth  of  the  matter. 
It  appeared  from  the  testimony  of  plaintiff  that,  in  March 
or  April,  1907,  he  received  a  letter  "from  the  manager  of  the 
company,  P.  M.  Qroom,"  who  was  in  Los  Angeles,  stating  that 
he  was  organizing  a  company  and  wanted  plaintiff  to  "take 
the  position  of  refrigerating  engineer,'*  to  which  plaintiff  re- 
plied that  he  would  accept  the  position ;  that  Groom  answered 
him  that  he  would  give  him  $5  per  day  and  expenses;  that 
plaintiff  was  in  business  for  himself  in  San  Francisco,  and 
went  east,  waiting  orders  to  report;  that,  in  the  early  part 
of  November,  plaintiff  received  a  telegram  from  Groom  to 
report  at  his  office  in  Los  Angeles,  where  plaintiff  arrived 
November  10,  1907 ;  that  he  immediately  went  to  work  for  the 
company,  helping  to  interest  people  in  the  enterprise,  assist- 
ing in  preparing  plans,  blue-prints  and  drawings  and  making 
estimates;  that  the  company,  after  about  two  months,  left  Los 
Angeles  and  came  to  San  Francisco,  about  January  14,  1908, 
"to  commence  building  a  plant."  As  to  what  he  did  for  the 
company  at  San  Francisco  and  at  Newcastle  he  testified:  "I 
was  the  engineer — I  built  the  machine,  this  precooling  plant 
that  was  put  in  at  Newcastle.  I  was  in  the  employ  of  this 
company  all  the  time  I  was  in  San  Francisco  from  about  Janu- 
ary 14th  to  some  time  in  May.  While  in  their  employ  in  San 
Francisco,  I  superintended  the  building  of  a  plant.  I  never 
done  a  minute's  work  for  anybody  else.  Q.  Now  describe 
generally  to  the  court  the  character  of  this  plant  you  were 
engaged  in,  if  anyt    A.    It  was  a  fifty-ton  refrigerating 
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plant — ^two  machines,  duplicates — two  25-tons,  connecting 
with  a  belt  wheel,  the  motor,  and  condenser,  ammonia  con- 
denser, I  made  all  that  work,  did  the  superintending  and  con- 
struction and  building  of  these  compressors  and  shipped  them 
to  Newcastle,  and  in  a  general  way  occupied  about  the  plant 
as  their  engineer — that  is,  it  was  built  under  my  superrision. 
Q.  When  you  left  San  Francisco,  where  did  you  got  A. 
After  we  got  the  plant  built  came  to  Newcastle.  The  Pacific 
Fruit  Oooling  and  Vaporizing  Company  directed  me  to  go  to 
Newcastle  and  put  in  the  plant  and  said  'Bush — rush  it.' 
That  was  the  instructions  I  had.  Q.  When  did  you  come  to 
Newcastle  t  A.  Came  to  Newcastle  along  in  June,  1908,  I 
think,  as  near  as  I  recall  now."  (He  arrived  June  16th.) 
**Q.  When  you  came  to  Newcastle  what  did  you  dot  A. 
Went  to  work  putting  in  the  plant.  I  put  the  plant  in  the 
packing-house  of  Mr.  Kellogg — George  D.  Kellogg.  During 
all  the  time  I  was  in  Newcastle  I  was  in  the  employment  of 
that  company.  Q.  What  did  you  have  to  do  for  the  com- 
pany while  at  Newcastle  t  A.  Erecting  the  plant — ^this  re- 
frigerating plant.  Q.  The  Court:  You  mean  you  erected  it 
with  your  own  hands.  A.  Yes,  sir,  your  Honor,  please — I 
was  the  engineer  and  directed  the  work.  I  worked  not  only 
myself,  but  directed  other  men — I  worked,  physical  labor,  and 
had  other  men,  too,  working  under  my  direction."  He  testi- 
fied that  he  was  discharged  on  October  10, 1908,  and  his  notice 
of  lien  was  filed  on  November  7th. 

The  couirt  found  that  plaintiff  performed  forty  days'  work 
between  November  10,  1907,  and  January  31,  1908,  as  refrig- 
erating and  construction  engineer,  for  the  company,  at  the 
agreed  price  of  $5  per  d«ay,  aggregating  $200,  which  the  com- 
pany paid  on  or  about  January  31,  1908.  Defendants  attack 
this  finding  on  two  grounds:  First,  it  is  contended  that  the 
testimony  of  plaintiff  was  that  he  worked  every  day  except 
Sundays  and  holidays  during  this  period,  making  seventy-one 
days;  that  "it  was  either  seventy-one  days'  work  and  labor, 
or  no  days'  work  and  labor";  that  ** there  was  no  'middle  of 
the  road'  proposition."  Plaintiff  testified  to  the  character 
of  the  work  done  by  him  during  this  period,  for  some  of  which 
the  court  might  well  have  disallowed  pay,  and  no  doubt  did 
ao,  in  arriving  at  a  just  conclusion.  This  action  of  the  couiC 
was  favorable  to  defendants  and  cannot  be  made  the  subject 
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of  complaint.  The  court  could  not  hav€  disallowed  the  claim 
for  the  entire  time  without  wholly  rejecting  plaintiff's  testi- 
mony, which  it  did  not  do.  Second,  it  is  claimed  by  defend- 
ants that  this  $200  payment,  made  January  31st,  was  an  ad- 
vance payment  on  wages  yet  to  be  earned,  and  Mr.  Oroom  so 
testified.  Plaintiff  testified  to  the  contrary,  and  that  it  was 
money  owing  him  by  the  company  at  the  time.  We  think  the 
record  shows  that  the  court  had  sufficient  ground  for  accept- 
ing plaintiff's  testimony  on  this  point. 

The  court  next  found  that  plaintiff,  by  virtue  of  said  con- 
tract of  employment,  performed  one  hundred  and  fourteen 
days'  work,  at  $5  per  day,  between  February  1,  1908,  and 
June  16,  1908  (the  latter  date  being  the  day  when  plaintiff 
arrived  at  Newcastle  to  commence  work  in  installing  the  ma- 
chinery in  defendants'  building  and  the  erection  of  said 
plant),  for  which  defendant  company  had  paid  him  on  ac- 
count $538  and  no  more,  leaving  due  plaintiff  the  sum  of  $32 
at  that  time.  These  one  hundred  and  fourteen  days  repre- 
sent all  the  working  days  in  the  months  embraced  by  the 
period  mentioned.  Defendants  claim  that  the  $200  payment 
of  January  31st  should  be  added  to  the  $538,  making  $738  as 
paid.  But  plaintiff's  testimony  was  that  this  $200  payment 
was  for  wx)rk  previously  performed,  and  the  court  so  found. 

The  next  finding  is  that,  after  June  ISih,  and  to  October 
9th,  inclusive,  plaintiff  worked  ninety-nine  days,  making  $495, 
which  has  support  in  the  evidence,  although  it  is  conflicting, 
and  that  plaintiff  paid  $1.50  for  recording  his  lien.  These 
items,  to  wit,  $32,  $495  and  $1.50,  aggregated  $528.50,  for 
which  judgment  was  entered  against  defendant  company. 
The  services  of  plaintiff  were  rendered  at  San  Francisco,  in 
supervising  the  work  of  constructing  the  machinery,  and  it 
was  for  this  work  the  balance  of  $32  was  found  to  be  unpaid. 
The  court,  as  we  understand  the  findings  and  judgment,  dis- 
allowed a  lien  for  this  $32.  The  lien,  for  the  sum  of  $495, 
was  declared  upon  the  building  in  which  the  plant  was  erected 
and  on  the  plant  itself.  This,  we  think,  was  a  correct  deter- 
mination of  the  matter,  although  the  court  might  properly 
have  included  in  the  lien  the  filing  fee  of  $1.50. 

It  is  further  contended  by  defendants  that  the  claim  of  lien, 
in  the  light  of  evidence,  shows  on  its  face  a  violation  of  sec- 
tion 1187,  Code  of  Civil  Procedure,  which  declares  that  ''any 
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person  who  shall  willfully  include  in  his  claim,  filed  under 
section  1187,  work  or  materials  not  performed  upon  or  fur- 
nished for  the  property  described  in  the  claim,  shall  forfeit 
his  lien."  At  the  dose  of  plaintiff's  case  defendants  made  a 
motion  to  strike  plaintiff's  exhibit  "A,"  the  claim  of  lien, 
''from  the  records  in  the  case  and  as  evidence,  upon  the 
ground  that  the  lien  is  fatally  defective,  in  that  theire  is  a  fatal 
variance  between  the  contract  set  out  in  the  lien,  its  time  and 
terms  and  conditions,  and  the  proof  as  shown  by  plaintiff. 
The  Court:  My  conviction  is  that  the  plaintiff  has  not  will- 
fully attempted  to  assert  a  lien  for  something  he  did  not  be- 
lieve he  was  entitled  to— ^as  to  the  other  points  I  do  not  think 
they  constitute  a  fatal  variance."  The  motion  was  denied. 
The  alleged  variance  arises  out  of  averments  in  the  notice  of 
Uie  lien  which,  it  is  claimed,  were  not  supported  by  the  evi- 
dence, of  which  the  following  are  the  principal  ones  relied 
upon:  That  said  G-room,  as  agent  of  said  company  during  all 
the  times  mentioned,  was  agent  of  said  company,  and  as  such 
agent  employed  plaintiff  to  work  upon  said  refrigerating  and 
precooling  plant  about  April  10,  1907;  that  plaintiff  was  to 
work  and  labor  on  said  plant  at  the  rate  of  $5  per  day  ''and 
expenses  for  each  and  every  day,  commencing  on  November 
10,  1907,  on  which  latter  day  said  work  did  commence ;  that 
by  virtue  of  said  agreement  plaintiff  did  render  service";  and 
then  follows  a  statement  of  the  number  of  days'  labor  per- 
formed in  the  several  months,  from  November  10,  1907,  to 
October  9,  1908,  inclusive,  aggregating  two  hundred  and 
eighty-eight  days  and  amounting  to  $1,440  for  services  and 
$385.50  for  expenses,  which  $1,087.50  is  claimed  to  be  due  for 
"labor  and  services  rendered  and  performed  upon,  in  and 
about  said  hereinbefore  described  refrigerating  and  precool- 
ing plant  and  said  property  under  and  by  virtue  of  the  terms 
of  the  hereinbefore  set  forth  contract,"  after  deducting  all 
just  credits  and  offsets.  It  is  contended  that  plaintiff  must 
have  known  that  he  was  not  working  on  said  plant,  which  was 
erected  at  Newcastle  after  June  11,  1908,  when  he  was  em- 
ployed at  Los  Angeles  and  at  San  Francisco  prior  to  that 
date;  that  the  court  disallowed  all  claim  for  expenses,  which 
shows  that  plaintiff  must  have  known  he  was  not  entitled  to 
such  claim;  that  the  court  allowed  plaintiff's  claim  for  a  leas 
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number  of  days  than  as  claimed  and  found  that  plaintiff  was 
entitled  to  a  lien  only  for  services  after  June  15,  1908. 

Section  1203,  Code  of  Civil  Procedure,  provides:  ''No  mis- 
take or  errors  in  the  statement  or  demand,  or  of  the  amount 
of  credits  or  offsets  .  .  .  shall  invalidate  the  lien,  unless  the 
court  finds  that  such  mistake  or  error  in  the  statement  of  the 
demand,  credits  and  offsets,  or  of  the  balance  due,  was  made 
with  the  intend  to  defraud,  or  the  court  shall  find  that  an  in- 
nocent third  party,  without  notice,  direct  or  constructive,  has, 
since  the  claim  was  filed,  become  the  bona  fide  owner  of  the 
property  levied  upon,  and  that  the  notice  of  the  claim  was  so 
deficient  that  it  did  not  put  the  party  upon  further  inquiry 
in  any  manner/'  Section  1203,  as  enacted  in  1911  (Stats. 
1911,  p.  1319),  is  substantially  the  same  as  section  1203a,  en- 
acted in  1907  (Stats.  1907,  p.  858),  so  that  if  it  should  be  held 
that  section  1203  is  inapplicable  because  passed  after  the  mat- 
ters herein  involved  occurred,  section  1203a,  as  enacted  in 
1907,  was  in  force.  Speaking  of  section  1202,  before  the  en- 
actment of  section  1203a,  the  supreme  court  said,  in  Schalleri- 
Qanahl  L.  Co.  v.  Nedl,  91  CaL  362,  365,  [27  Pac.  743] :  ''This 
section  of  the  statute  ...  is  penal  in  its  character,  and  not 
only  must  be  strictly  construed,  but  the  evidence  under  which 
it  is  invoked  should  be  clear  and  convincing  that  the  viola- 
tion was  willful  and  intentional.''  When  the  motion  for  a 
nonsuit  was  made  there  was  no  evidence  before  the  court 
bearing  upon  the  question  of  fraud  except  the  notice  of  plain- 
tiff's claim  and  his  testimony.  Fraud  is  never  to  be  pre- 
sumed, and,  before  a  party  can  be  deprived  of  his  right  upon 
a  claim  of  fraud,  the  facts  must  be  clearly  made  out.  (Mc- 
Carthy V.  White,  21  Cal.  495,  [82  Am.  Dec.  754].)  The  court 
expressed  its  conviction  that  the  plaintiff  did  not  willfully 
attempt  to  assert  a  lien  for  something  he  did  not  believe  he 
was  entitled  to.  We  cannot  say  that  its  conclusion  was  un- 
warranted. No  fraud  having  been  shown  and  none  being 
clearly  inferable  from  the  facts,  the  lien  cannot  be  defeated 
merely  because  it  turns  out  on  the  trial  that  the  claim  as  filed 
was  for  too  much.  {Barber  v.  Reynolds,  4A  Cal.  519 ;  Harmon 
V.  San  Francisco  etc.  R.  R.  Co.,  86  Cal.  617,  [25  Pac.  124] ; 
Continental  etc.  Assn.  v.  Button,  144  Cal.  609,  [78  Pac  21].) 
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It  was  not  error  to  refuse  to  strike  plaintiff's  exhibit  ''A^*' 
the  notice  of  lien,  from  the  records. 
The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  18,  1912. 


[Ol7.  No.  985.    Third  AppeUate  District.— September  19,  1912.] 

CHARLES  A.  KING  and  JOSEPH  E.  GALLAGHER,  as 
Executors  of  the  Last  Will  of  MARTIN  P.  PRAGLEY, 
Deceased,  Respondents,  v.  SARAH  PRAGLEY  and 
OLLIE  V.  RAWSON,  Appellants. 

D»D— Reconveyance  by  Wife  to  Husband — Unoonditional  Delivery 
— Support  of  Findings. — ^Where  a  husband  had  conveyed  certain 
property  to  his  wife,  and  upon  a  readjustment  of  his  affairs  re- 
quested of  her  a  reconveyance  of  sach  property,  with  which  request 
she  complied,  and  executed  and  unconditionally  delivered  to  him  a 
deed  thereof,  findings  in  an  action  to  quiet  the  title  of  her  husband's 
estate,  as  against  a  subsequent  claim  made  by  her  for  such  property, 
that  the  title  to  the  property  was  in  the  husband,  are  held  to  be 
supported  by  the  evidence. 

Id. — ^Revocation  or  Possession  or  Deed  Atteb  Delivery  Immaterial 
TO  Title. — The  fact  that  the  wife,  after  the  unconditional  delivery 
of  the  deed  to  the  husband,  subsequently  reclaimed  the  possession  of 
the  deed,  and  placed  it  in  a  box,  which  she  retained  in  her  posses- 
sion, is  immaterial,  and  cannot  affect  the  title  so  vested  in  her  hus- 
band. No  subsequent  act  of  the  grantor  can  affect  the  title  vested 
in  the  grantee. 

APPEAL  from  a  jud-gment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jas.  H.  Creely,  and  M.  L.  Rawson,  for  Appellants. 

Qeo.  E.  De  Golia,  and  John  C.  Quinlan,  for  Respondents. 
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BURNETT,  J. — This  waa  an  action  to  quiet  title  and,  as 
stated  by  appellant,  the  only  question  raised  upon  the  trial 
was  whether  or  not  a  certain  deed  executed  on  the  second  day 
of  November,  1909,  by  Sarah  Fragley  to  her  husband,  Martin 
Fragley,  operated  as  a  valid  transfer  and  whether  it  was  de- 
livered or  not.  The  trial  court  found  that  said  deed  was  pre- 
pared by  an  attorney  employed  by  the  grantee,  **and  on  No- 
vember 2,  1909,  at  the  said  home  of  Fragley  and  his  wife,  and 
in  the  presence  of  John  C.  Quinlan,  Charles  A.  King,  one  of 
the  executors  named  in  the  will,  and  Hamilton  Bauer,  a  notary 
public  and  attorney  at  law,  said  Sarah  executed  said  deed, 
acknowledged  the  same  before  said  notary  public,  and  then 
and  there  freely  and  voluntarily  physically  handed  to,  and 
delivered  to,  said  Martin  Fragley  her  said  deed,  so  executed 
and  acknowledged,  conveying  back  to  him  said  'San  Leandro 
property,*  saying  to  him  in  substance,  'Here,  papa,  is  the 
deed  you  want.'  .  •  .  That  it  was  intended  by  said  Sarah 
Fragley  when  she  delivered  to  her  said  husband,  Martin  F. 
Fragley,  on  November  2,  1909,  said  deed  of  November  2, 
1909,  conveying  back  to  said  Martin  said  'San  Leandro  prop- 
erty,' that  said  deed  was  to  be  an  absolute  conveyance  by  her 
to  her  said  husband  of  said  property  with  the  full  knowledge 
and  agreement  on  her  part  that  suoh  deed  was  to  convey  back 
to  her  husband  said  'San  Leandro  property,'  to  the  end  that 
said  will  was  to  remain  unchanged,  and  she  was  to  receive 
from  her  husband's  estate  upon  his  death  property  and  money 
to  the  value  of  about  $9,000,  and  no  more.  .  .  .  That  said  deed 
of  November  2,  1909,  was  on  said  day  delivered  by  said 
Sarah  to  her  said  husband  absolutely  and  unconditionally." 

The  only  question  for  us  to  determine  is  whether  those  find- 
ings are  supported  by  the  evidence,  and  of  this,  after  reading 
the  transcript,  we  can  entertain  no  kind  of  doubt 

Hamilton  A.  Bauer,  the  notary  public  who  took  the  acknowl- 
edgment of  the  grantor  of  said  deed,  testified:  "She  signed 
it  right  in  front  of  me,  in  my  presence.  I  never  saw  it  be- 
fore the  time  she  signed  that,  but  she  executed  that  right  in 
my  presence.  I  asked  her  if  she  acknowledged  that.  She 
said  yes.  I  put  my  certificate  on.  I  filled  in  the  written  part. 
I  put  the  seal  on,  too.  I  had  a  pocket  seal  which  I  put  on." 
Being  asked  whether  or  not  there  was  any  conversation  at 
that  time  and  place  between  Mr.  and  Mrs.  Fragley,  or  between 
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Mrs.  Fragley  and  any  of  the  parties,  that  this  deed  was  to  be 
operative  as  a  will  of  Sarah  Fragley,  he  replied:  "I  did  not 
hear  anything  of  that  sort.  As  I  recollect,  Mr.  Quinlan  told 
him  he  had  made  out  a  will  for  him."  He  was  asked  the  fol- 
lowing question:  **Q.  This  deed,  this  paper  ever  referred  to 
as  being  a  will,  or  to  act  or  operate  as  a  willt  A.  No,  sir,  I 
don't  think  there  was  anything  of  that  sort.  Q.  State 
whether  or  not  at  that  time  and  place  there  was  any  conversa- 
tion or  remark  concerning  this  deed,  so  that  it  would  have  no 
force  or  effect  if  Mrs.  Fragley  outlived  her  husband.  A.  I 
did  not  hear  anything  of  that  sort,  no,  sir.'' 

Mr.  Charles  A.  King,  a  witness  who  was  present  at  the 
time,  testified  as  follows:  *'I  think  I  was  invited  on  the  day 
before  the  execution  of  the  deed  by  Mr.  Quinlan,  who  was  Mr. 
Fragley 's  attorney,  to  be  at  Mr.  Fragley 's  home  at  11  o'clock 
on  the  morning  of  November  2d,  on  this  date  of  the  execu- 
tion of  the  deed.  I  was  present  at  that  time  and  that  deed 
was  signed  by  Mrs.  Fragley  and  acknowledged  by  Mr.  Bauer 
on  that  morning.  The  deed  was  handed  to  Mr.  Fragley  at 
the  request  of  Mr.  Quinlan,  who  asked  her  to  make  delivery 
to  Mr.  Fragley  of  that  deed.  She  did  so.  A  general  con- 
versation was  taking  place  and  Mrs.  Fragley  obtained  the  box, 
which  was  a  wooden  box  but  had  the  appearance  of  a  tin  box, 
in  which  he  kept  some  insurance  policies  and  other  private 
papers,  deeds,  notes  and  mortgages,  and  so  forth.  He  dropped 
the  deed  into  the  box  and  Mrs.  Fragley  removed  it,  I  think, 
to  their  bedroom,  in  which  it  was  generally  kept  in  the  closet 
there."  Being  asked  the  question:  *'At  the  time  that  Mrs. 
Fragley  handed  the  deed  to  her  husband,  did  she  say  any- 
thing to  him!"  he  answered:  ** There  might  have  been  some- 
thing said  about  'Here  is  the  paper.  Papa.'  She  generally 
called  him  'Papa.'  Or,  'Here  is  the  deed.'  She  did  that  at 
the  request  of  Mr.  Quinlan,  as  I  remember  distinctly.  He 
wanted  an  absolute  tender  of  the  deed  to  Mr.  Fragley.  Q. 
You  mean  by  'tender'  physical  delivery  1  A.  Yes,  sir ;  phys- 
ical delivery.  The  deed  having  been  drawn,  as  I  understood, 
for  that  purpose,  the  deed  having  been  drawn  and  executed 
for  that  purpose." 

John  C.  Quinlan,  a  witness  for  plaintiffs,  testified  as  fol- 
lows: "I  prepared  this  deed  at  the  request  of  both  Mr.  and 
Mn.  Fragley,  Sarah  Fragley  and  her  husband,  Martin  F. 

19  OwL  App.— 4T 
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Fragley.  The  request  was  made  probably  a  week  or  so  be- 
fore I  prepared  this  deed.  Mr.  Fragley  asked  Mrs.  Fragley 
whether  or  not  she  would  be  willing  to  deed  back  to  him  the 
Fair  Oaks  street  property  and  the  San  Leandro  property- 
She  said  yes,  she  would  be  willing  to  do  anything  that  he 
wanted  her  to  do.  As  far  as  she  was  concerned,  she  was  quite 
willing  to  take  what  was  given  her  in  the  will  which  had  been 
already  prepared  and  drawn  and  executed  by  Mr.  Fragley. 
In  the  presence  of  Mrs.  Fragley,  Mr.  Fragley  asked  her 
whether  or  not  she  would  not  deed  back  to  him  the  Fair  Oaks 
street  property  and  the  San  Leandro  property;  she  said:  'Yes, 
Papa,  I  will  do  whatever  you  want  to  do.  If  you  want  it 
done  that  way,  all  right.'  I  said  to  MrSw  Fragley  that  she  had 
been  given  certain  legacies  and  bequests  in  the  will.  I  had 
already  read  to  her  the  will.  She  says  that  was  all  right,  that 
was  all  she  wanted.  At  the  time  of  the  execution  of  the 
deed  I  was  present,  Mrs.  Fragley  was  present,  Mr.  King  was 
present  and  Mr.  Hamilton  Bauer  was  present;  Mr.  Fragley, 
also.  I  don't  think  there  was  anyone  else  present.  I  went 
into  the  house,  as  had  been  arranged  by  Mr.  and  Mrs.  Frag- 
ley the  evening  before.  I  went  into  the  house  with  the  notary, 
Mr.  Bauer,  on  the  morning  of  November  2d.  Mr.  Fragley 
was  sitting  in  the  front  windows  in  an  arm-chair.  He  had 
been  sick  for  some  time  before  that.  He  was  sick  at  that  time. 
He  was  sitting  up,  I  think,  with  a  blanket  thrown  around  him. 
I  introduced  Mr.  Bauer  to  him  as  the  notary.  I  believe  Mr. 
King  was  inside  at  the  time.  He  shook  hands  with  him.  I 
told  Mr.  Fragley  that  we  were  all  ready  to  have  the  papers 
signed  up,  referring  to  the  deeds.  Now,  Mrs.  Fragley  was 
present,  I  am  quite  sure,  during  that  conversation,  because 
she  opened  the  door  for  me,  I  believe,  when  I  was  going  in. 
She  was  in  the  parlor  with  me,  with  the  rest  of  us,  during  that 
conversation.  I  then  produced  the  deeds,  and  again,  I  told 
Mrs.  Fragley  she  was  getting  the  Fair  Oaks  street  property 
under  the  will  together  with  $3,000.  She  said  all  right,  and 
signed  this  deed.  As  soon  as  the  deed  was  signed  by  Mrs. 
Fragley,  it  was  handed  by  Mrs.  Fragley  over  to  Mr.  Fragley 
in  my  presence.  I  believe  I  requested  Mrs.  Fragley  to  deliver 
the  deed  to  her  husband.  In  fact,  I  am  sure  I  did.  Q.  What 
did  she  say,  if  anything,  when  she  handed  it  to  himf  A. 
She  said,  'Here  it  is.'    I  believe  that  is  the  way  she  handed 
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the  deed  over  to  her  husband.  'Here  it  is,  Papa.'  I  think 
that  is  the  way  she  said  it.  Q.  At  any  of  the  times  you 
have  spoken  of,  was  there  any  objection  of  any  kind  or 
nature  by  Mrs.  Fragley  against  the  executing  and  delivery  of 
that  deed?  A.  No,  sir.  There  was  absolutely  no  protest 
whatever  made  by  Mrs.  Fragley.  Everything  was  freely  and 
voluntarily  done,  without  any  duress,  fraud,  menace  or  un- 
due influence  by  any  person  whatsoever.  Q.  Did  you  at  any 
time  prior  to  the  execution  of  this  deed  explain  to  Mrs.  Frag- 
'ey  why  the  deed  was  drawn  and  should  be  executed?  A.  I 
believe  I  explained  to  Mrs.  Fragley.  I  know  I  explained  to 
Mr.  Fragley,  and  I  believe  I  explained  to  Mrs.  Fragley  that 
if  she  was  satisfied  with  the  Fair  Oaks  street  property  and 
the  $3,000  given  her  in  the  will,  that  unless  this  deed  was 
given  back  to  Mr.  Fragley,  that  she  could  come  in  if  she 
wanted  to  or  was  so  disposed,  and  secure  her  widow's  share 
in  addition  to  this  property.  Q.  In  order  to  make  an  ad- 
justment of  matters  after  the  will  had  been  prepared,  you  told 
her  the  reason  why  Mr.  Fragley  wanted  this  deed  by  which 
she  conveyed  back  to  him  the  San  Leandro  property?  A. 
Exactly,  in  order  to  see  that  the  provisions  in  the  will,  as  Mr. 
Fragley  wanted  it,  were  carried  out.  In  other  words,  he 
wanted  Mrs.  Fragley  to  get  the  Fair  Oaks  street  property  and 
$3,000.  He  did  not  want  her  to  get  any  more.  Q.  That  was 
explained  by  you  to  her  or  by  him  in  your  presence?  A. 
Yes.  Q.  At  the  time  the  deed  was  signed  and  acknowledged 
and  handed  to  Mr.  Fragley,  what  was  Mrs.  Fragley 's  mental 
and  physical  condition,  as  you  observed  it?  A.  Mrs.  Frag- 
ley's  mental  and  physical  condition  was  very  well,  as  far  as 
I  could  see.  I  had  been  at  Mr.  Fragley 's  house  on  several 
occasions  in  connection  with  his  affairs,  and  on  every  occasion 
I  met  Mrs.  Fragley  there,  she  was  up  and  around  and  attend- 
ing to  Mr.  Fragley,  who  was  ill.  Q.  State  whether  or  not 
Mrs.  Fragley  had  any  appearance  at  that  time  as  to  being  ill 
herself;  at  the  time  the  deed  was  executed,  did  she  have  any 
appearance  of  being  ill  at  that  time  or  not?  A.  No,  sir; 
Mrs.  Fragley  was  waiting  on  Mr.  Fragley.  Mr.  Fragley  was 
the  one  that  was  sick.  Q.  Now,  state  whether  or  not  in  any 
of  the  conversations  held  at  the  Fragley  household  on  No- 
vember 2,  1909,  between  Mr.  Fragley  or  Mrs.  Fragley  and 
yourself,  in  which  you  were  present,  anything  was  said  upon 


Digitized  by 


Google 


740  King  v.  Fbaglkt.  [19  CaL  App. 

the  subject  matter  that  this  deed,  Plaintiff's  Exhibit  'A,'  was 
intended  by  her  to  take  the  place  of  a  will  by  her  for  the 
purpose  of  doing  away  with  the  necessity  for  probate  pro- 
ceedings after  the  death  of  Mrs.  Fragley.  A.  There  wasn*t 
any  expression  of  that  idea  at  all.  Q.  State  whether  or  not 
at  any  time  on  that  day  of  November  2,  1909,  or  at  any  time 
before  that  time,  any  agreement  or  undertaking  was  had  be- 
tween Mrs.  Fragley  and  her  husband,  any  engagement  or  un- 
derstanding was  had  between  Mrs.  Fragley  and  her  husband, 
in  your  presence  or  with  your  knowledge,  that  the  deed,  Plain- 
tiff's Exhibit  'A,'  should  not  be  recorded,  nor  that  it  should 
not  take  effect  until  said  Sarah  Fragley  should  die  before  her 
said  husband.  A.  There  was  no  mention  made  of  the  fact 
that  Mrs.  Fragley  was  about  to  die.  There  was  no  mention 
made  of  the  fact  that  Mr.  Fragley  was  only  to  get  this  prop- 
erty in  case  of  Mrs.  Fragley 's  death.  As  I  stated  before, 
everything  that  was  being  done  so  far  as  I  had  to  do  with  it, 
was  in  contemplation  of  Mr.  Fragley 's  death,  and  not  in  con- 
templation of  Mrs.  Fragley 's  death.  Q.  State  at  any  of 
those  conversations  on  November  2d,  or  at  any  time  prior 
thereto,  whether  there  was  any  understanding  or  agreement 
on  the  part  of  any  of  the  parties  that  in  the  event  of  Mrs. 
Fragley  surviving  her  said  husband,  said  deed,  Plaintiff's  Ex- 
hibit *A,'  was  to  be  of  no  force  or  effect  or  to  be  canceled 
or  destroyed.  A.  There  was  no  understanding  whatever. 
That  matter  was  not  thought  of  at  all.  Q.  This  property 
went  into  the  estate,  to  equalize  matters  that  they  had  agreed 
upon  among  themselves f  A.  Tes,  sir."  These  questions,  it 
may  be  said,  were  aimed  at  the  theory  of  appellants. 

There  is  much  more  evidence  in  the  record  to  the  same  effect 
but  we  deem  it  unnecessary  to  quote  it.  Giving  full  credit, 
as  we  must,  to  the  foregoing  testimony,  the  conclusion  is  irre- 
sistible that  the  deed  was  executed  and  delivered  by  the  gran- 
tor to  the  grantee,  absolutely  and  unconditionally,  and  that 
immediately  upon  its  delivery  all  the  interest  of  the  grantor 
was  vested  in  the  grantee.  It  seems  unnecessary  to  cite  au- 
thorities as  to  the  legal  proposition  involved,  since  the  prin- 
ciple is  so  well  established. 

It  is  true  there  was  evidence  introduced  by  the  defendant — 
principally  the  testimony  of  the  grantor — that  the  delivery  of 
said  deed  was  conditional,  that  there  was  an  understanding 


Digitized  by 


Google 


Sept.  1912.]  EiNO  V.  Fraglst.  741 

between  the  grantor  and  the  grantee  that  the  deed  was  not 
to  take  effect  unless  the  grantor  died  before  the  death  of  the 
grantee,  but  this  only  created  a  conflict  in  the  evidence.  Be- 
sides, it  must  be  said  that  the  grantor  was  impeached  by  wit- 
nesses called  in  behalf  of  the  executors. 

Some  contention  is  made  by  appellants  that,  since  the  deed 
was  placed  in  a  box  to  which  the  grantor  had  access  and  which 
she  retained  in  her  possession,  such  reservation  and  posses- 
sion of  the  deed  was  fatal  to  a  valid  delivery;  but  it  is  per- 
fectly apparent  that  it  is  entirely  immaterial  what  became  of 
the  deed  after  it  was  actually  delivered  to  the  grantee.  The 
cases  cited  by  appellants,  Bury  v.  Young,  98  Cal.  446,  [35  Am. 
St.  Rep.  186,  33  Pac  338] ,  Kenny  v.  Farks,  125  Cal.  150,  [57 
Pac.  772],  and  Moore  v.  Trot,  156  Cal.  353,  [134  Am.  St.  Rep. 
131, 104  Pac.  578] ,  discuss  an  entirely  different  situation.  In 
view  of  the  well-established  rule,  it  would  be  a  singular  posi- 
tion to  take  that,  after  a  deed  has  been  executed  and  uncon- 
ditionally delivered  and  thereby  the  title  to  the  property 
vested  in  the  grantee,  if  the  grantor  has  the  opportunity  after- 
ward to  get  possession  of  the  deed  and  destroy  it,  this  cir- 
cumstance would  affect  the  title  of  the  grantee.  The  fact  is, 
of  course,  that,  if  the  deed  is  executed  voluntarily  and  freely 
and  delivered  to  the  grantee  with  the  intention  of  vesting  the 
title  in  him,  no  subsequent  act  of  the  grantor  could  affect  the 
title  thereby  conveyed. 

After  an  examination  of  the  record  we  are  satisfied  that  the 
findings  of  the  court  and  the  conclusions  drawn  therefrom  are 
abundantly  supported  and  that  there  is  no  merit  whatever  in 
the  appeal.    The  judgment  is,  therefore,  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 
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[Crim.  No.  888.    First  Appellate  District.— September  20,  1912.] 
THE  PEOPLE,  RespoDdent,  ▼.  M.  L.  BREWER,  Appellant. 

CRIMINAL  Law— MURDKB — ACGOICPUGK— BeQUESTED   iNSTRUCmOH   PROP- 

EBLT  Refused — Protincs  of  Jury. — In  a  prosecution  for  murder, 
the  court  properly  refused  a  requested  instruction  as  follows:  ''Ton 
are  hereby  instructed  that  if  you  entertain  a  reasonable  doubt  as 
to  whether  any  particular  witness  was  or  was  not  an  accomplice,  yon 
are  to  give  the  benefit  of  such  doubt  to  the  defendant,  and  for  the 
purposes  of  this  case  you  must  consider  such  person  and  such  wit- 
ness as  an  accomplice/'  as  interfering  with  the  province  of  the  jury 
to  determine  the  facts  in  the  case,  and  as  implying  that  the  crime 
of  murder  had  been  committed,  and  the  corpus  delicti  established, 
and  as  importing  a  charge  with  respect  to  matters  of  fact  in  viola- 
tion of  section  19  of  article  VI  of  the  constitution. 

Id. — Murder  in  Criminal  Abortion — Operation  Unnecsssabt  to  Prs- 
SERvs  Life  —  Sufficiency  of  Evidence. — Where  the  murder  was 
committed  as  the  result  of  a  criminal  abortion  upon  a  pregnant 
woman,  it  is  held  that  evidence  that  before  the  abortion  the  deceased 
was  apparently  in  perfect  health,  except  as  to  the  usual  symptoms  of 
pregnancy,  is  sufficient  to  establish  the  fact  that  the  operation  was 
not  necessary  to  preserve  life. 

Id. — ^Dying  Statement  of  Deceased  as  to  Health  Before  Abortion. — 
Testimony  of  a  question  and  answer  put  to  the  deceased  as  a  part 
of  her  dying  statement,  that  she  was  in  good  normal  health  at  the 
time  of  the  operation,  except  for  the  usual  illness  of  pregnancy,  was 
admissible. 

Id. — Testimony  of  Husband  of  Deceased — Proof  of  Grime — Acoom- 
PLICE  not  Shown. — The  husband  of  the  deceased,  who  went  with 
his  pregnant  wife,  in  response  to  her  urgent  request,  to  the  residence 
of  the  defendant,  with  knowledge  of  her  purpose,  but  without  aiding 
or  abetting  or  encouraging  her  therein,  and  who  did  not  assist  the 
defendant  therein,  cannot  be  said,  as  matter  of  law,  to  be  an  accom- 
plice, whose  testimony  in  proof  of  the  crime  required  corroboration. 

Id. — New  Trial — Newly  Discovered  Evidence  That  Husband  was  an 
Acgompuce — Discretion — Review  upon  Appeal. — ^Where  a  motion 
for  a  new  trial  was  sought  on  the  ground  of  newly  discovered  evi- 
dence that  the  husband  was  an  accomplice,  the  court  did  not  abuse 
its  discretion  in  denying  the  same,  where  there  is  nothing  in  the  evi- 
dence materially  different  from  the  testimony  of  the  husband  at  the 
trial.  Such  motion  was  peculiarly  addressed  to  the  discretion  of  the 
court  below,  and  in  the  absence  of  an  abuse  of  its  discretion,  it  will 
not  be  interferred  with  upon  appeaL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  orde**  refusing  a  new  trial.  John 
Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Snook  &  Church,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  John  H.  Riordan, 
for  Respondent. 

HALL,  J. — The  defendant  was  convicted  of  the  crime  of 
murder  in  the  second  d^ree.  Before  judgment  was  rendered 
she  moved  the  court  for  a  new  trial,  which  being  denied  and 
judgment  rendered  against  her  of  imprisonment  in  the  state 
prison  for  the  period  of  thirteen  years,  she  took  an  appeal  to 
this  court  from  the  judgment  and  order. 

The  evidence  shows  that  on  the  evening  of  September  28, 
1911,  Annie  E,  Enrick,  then  advanced  in  pregnancy  about 
three  months,  repaired  to  the  residence  of  the  defendant,  also 
a  woman,  for  the  purpose  of  procuring  an  abortion  to  be  per- 
formed upon  her  by  defendant.  That  the  defendant  operated 
upon  her  in  an  attempt  to  procure  an  abortion;  that  said 
Annie  E.  Enrick  at  once  became  so  ill,  weak  and  faint  that 
it  was  with  great  difficulty  that  she  could  return  from  the 
residence  of  defendant  in  Berkeley  to  her  home  in  East  Oak- 
land, though  assisted  by  her  husband,  who  had  accompanied 
her  to  the  residence  of  the  defendant.  That  she  was  at  once 
put  to  bed,  and  a  physician  called,  who  attended  her  until 
she  died  as  a  result  of  the  operation,  at  a  hospital  to  which 
she  had  been  removed. 

1.  The  court  gave  all  the  instructions  requested  by  defend- 
ant, with  some  slight  modifications,  not  complained  of,  save 
one,  which  the  court  refused.  It  is  the  refusal  to  give  this 
instruction  which  is  first  urged  as  a  ground  for  reversing  the 
judgment. 

The  refused  instruction  is  as  follows:  "You  are  hereby  in- 
structed that  if  you  entertain  a  reasonable  doubt  as  to  whether 
any  particular  witness  in  this  case  was  or  was  not  an  accom- 
plice, you  are  to  give  the  benefit  of  such  doubt  to  the  defend- 
ant, and  for  the  purpose  of  this  case  you  must  consider  such 
person  and  such  witness  an  accomplice.'' 
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We  think  that  this  instruction  transgressed  upon  the  proT- 
ince  of  the  jury  to  determine  the  facts  in  the  case.  The  con- 
cluding language  of  the  requested  instruction:  "and  for  the 
purpose  of  this  case  you  must  consider  such  person  and  such 
witness  an  accomplice/'  implies  that  the  crime  of  murder  had 
in  fact  been  committed,  and  the  corpus  delicti  fully  estab- 
lished. For  manifestly  there  could  be  no  accomplice  if  no 
crime  had  been  committed.  To  follow  the  rule  laid  down  in 
the  instruction  would  require  the  jury  to  assume  that  the 
crime  charged  had  in  fact  been  committed,  even  though  upon 
the  whole  case  they  had  a  reasonable  doubt  thereof.  This  be- 
ing 80  the  court  was  justified  in  refusing  the  requested  in- 
struction, for  the  court  should  not  charge  the  jury  with  respect 
to  matters  of  fact.     (Const.,  art.  VI,  sec.  19.) 

2.  It  is  next  claimed  that  the  court  erred  in  refusing  to 
strike  out  the  answer  to  the  following  question  put  by  the  dis- 
trict attorney  to  the  witness,  Dr.  Webber:  "Q.  Well,  then, 
do  I  understand  you  to  say  that  it  is  your  opinion  that  in  this 
case  death  was  caused  either  by  the  injection  of  some  sub- 
stance or  drug  into  the  uterus,  which  caused  a  suppression  of 
urine,  or  that  the  suppression  of  urine  was  the  result  of  shock 
induced  by  the  injection  of  some  substance  or  instrument  into 
the  uterus,  or  both!" 

The  answer  to  this  question  was  ''It  might  be  both,"  and 
the  ground  of  the  motion  was  that  the  answer  was  not  re- 
sponsive. 

Clearly  the  answer  was  directly  responsive  to  the  concluding 
portion  of  the  question.  Because  of  the  complex  nature  of 
the  question  the  answer  was  not  as  clear  as  it  might  have  been, 
but  the  meaning  of  the  witness  was  at  once  made  perfectly 
dear  by  explanatory  answers  made  to  questions  put  to  him  by 
the  court.    The  court  did  not  err  in  the  ruling  complained  of. 

3.  It  is  next  claimed  that  the  court  erred  in  refusing  to 
strike  out  the  following  question  and  answer  testified  to  by  the 
witness  Hynes  as  a  part  of  the  dying  statement  of  Mrs.  En- 
rick:  *'Q.  Were  you  in  good  normal  health  at  the  time  you 
visited  the  house  of  this  woman  t  A.  I  was  except  for  the 
usual  illness  of  pregnancy." 

The  witness  was  relating  to  the  jury  the  statement  made  to 
him  by  the  decedent,  which  statement  seems  to  have  been 
elicited  by  questions  put  by  the  witness  to  decedent    In  this 
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ingtance  the  witness  stated  the  question  as  above  indicated, 
and  then  stated  the  answer  made  thereto.  Defendant  raised 
no  objection  until  after  the  answer  was  stated,  when  she 
moved  to  strike  it  out  upon  the  ground  that  **It  does  not  re- 
late to  the  cause  of  death,  and  is  not  competent." 

We  think  the  court  was  justified  in  refusing  to  strike  out 
the  evidence  for  two  reasons: 

(a)  When  the  witness  stated  the  question  that  he  had  put 
to  the  decedent  it  was  perfectly  apparent  to  what  subject 
matter  any  answer  that  decedent  might  make  thereto  would 
relate.  It  was  then  that  the  defendant  should  have  objected 
to  the  witness  giving  the  answer  to  the  question.  She  should 
not  be  allowed  to  speculate  on  the  chance  that  the  answer 
might  be  favorable  to  her  side  of  the  case,  and  if,  on  the  an- 
swer being  given  it  prove  unfavorable,  to  have  the  right  to 
have  it  struck  out.  The  same  rule  should  apply  as  applies 
where  a  litigant  fails  to  object  to  a  question  put  to  a  witness. 
Under  this  rule  appellant's  motion  came  too  late. 

(b)  The  question  put  to  the  dying  woman  and  her  answer 
were  in  truth  part  of  the  res  gestae  of  the  operation  which  re- 
sulted in  her  death,  and  for  that  reason  were  admissible  as  a 
part  of  her  dying  statement.  The  situation  and  condition  of 
the  parties  at  the  time  of  the  performance  of  the  acts  which 
result  in  the  death  are,  we  think,  without  doubt  part  of  the 
res  gestae.  This  was  aU  that  the  evidence  complained  of  re- 
lated to,  and  for  that  reason  it  was  admissible. 

The  fourth  point  urged  for  a  reversal  is  that  the  court  over- 
ruled the  objection  of  defendant  to  the  question,  **I  will  ask 
you  to  state  whether  or  not  an  opening  such  as  you  found  in 
the  uterus  of  Annie  E.  Enrick  could  have  been  made  by  a 
syringe,  hard  rubber  syringe." 

The  objection  was  that  **it  is  irrelevant,  incompetent  and 
immaterial,  and  calls  for  an  expression  of  opinion  on  a  sub- 
ject on  which  the  doctor  is  not  entitled  to  express  an  opinion." 

It  is  now  daimed  that  the  evidence  does  not  show  what  kind 
of  a  syringe  was  used.  This  point  was  not  raised  by  the  ob- 
jection, and  cannot  now  be  raised  for  the  first  time.  There 
is  no  merit  in  the  contention  that  the  matter  was  not  such  as 
was  the  subject  of  expert  testimony.  A  physician  may  well 
be  presumed  to  know  more  about  the  strength  and  firmness 
of  tissues  of  the  uterus  and  the  membrane  that  closes  the 
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natural  opening  thereto  in  pregnancy  than  does  a  layman,  and 
therefore  is  better  able  to  judge  whether  or  not  an  artificial 
opening  therein  which  he  had  seen  could  be  made  by  a  given 
implement.  It  certainly  was  within  the  discretion  of  the 
court  to  allow  the  question. 

5.  It  is  next  urged  that  the  verdict  is  contrary  to  the  evi- 
dence in  that,  as  it  is  claimed,  it  was  not  shown  that  the  op- 
eration was  not  necessary  to  preserve  the  life  of  the  deceased. 

There  is  no  merit  in  this  contention.  It  is  not  at  all  clear 
that  the  proof  of  such  matter  devolves  upon  the  people. 
(Underbill  on  Criminal  Evidence,  347;  People  v.  Bdlkwell, 
143  Cal.  259,  [76  Pac.  1017].)  But  conceding,  for  the  pur- 
poses of  this  opinion  only,  that  the  fact  must  be  established 
by  the  people,  the  proof  upon  this  point  was  ample.  The  evi- 
dence shows  that  Mrs.  Enrick  was  thirty-nine  years  of  age 
and  was  the  mother  of  three  children;  that  she  went  to  the 
residence  of  the  defendant  in  Berkeley  from  her  residence  in 
East  Oakland,  and  at  that  time  was  apparently  in  perfect 
health  except  for  the  usual  symptoms  of  pregnancy.  There 
being  not  a  word  in  the  evidence  to  the  contrary,  this  was 
ample  to  support  the  negative  proposition  that  the  operation 
was  not  necessary  to  preserve  life.  It  is  a  matter  of  common 
knowledge  that  it  is  the  rare  exception  that  such  an  operation 
is  necessary  to  preserve  life,  and  all  the  circumstances  sur- 
rounding and  attending  the  operation  performed  in  this  case 
show  without  doubt  that  it  was  resorted  to  for  no  such  benign 
purpose. 

6.  It  is  next  claimed  that  there  was  no  evidence  other  than 
that  of  accomplices  that  tended  to  prove  defendant  guilty. 

This  claim  is  also  without  merit.  The  jury  may  well  have 
believed  that  Mr.  Enrick  was  not  an  accomplice,  that  he  sim- 
ply went  with  his  wife  at  her  urgent  request  to  the  residence 
of  defendant — true,  with  knowledge  of  her  purpose,  but  with- 
out aiding  and  abetting  therein,  or  advising  and  encouraging 
her  therein.  There  is  no  pretense  that  he  was  present  when 
the  operation  was  performed,  or  that  he  assisted  defenduut 
therein  or  spoke  to  her  about  the  matter.  Except  that  he  was 
the  husband  of  the  pregnant  woman  his  conduct  was  quite 
similar  to  that  of  the  witness  in  People  v.  Balkwell,  143  Cal. 
259,  [76  Pac.  1017],  who  was  held  not  to  have  been  an  accom- 
plice.    At  any  rate,  we  cannot  say  as  matter  of  law  that  the 
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eyidence  was  such  as  to  compel  the  coadusion  that  he  was  an 
accomplice.  There  is  ample  in  his  evidence  that  tends  to  show 
that  defendant  performed  a  criminal  operation  upon  Mrs.  En- 
rick.  The  testimony  of  Miss  Thompson  also  tends  to  show  the 
same  fact.  The  jury  may  well  have  considered  that  the  state- 
ment made  by  defendant  to  Miss  Thompson,  to  the  effect  that 
Mrs.  Enrick  was  two  and  a  half  or  three  months  along^  in 
pregnancy  when  she  came  to  her  (defendant),  was,  consider- 
ing the  circumstances  under  which  it  was  made,  a  virtual  ad- 
mission that  she  had  performed  the  operation  in  question. 
The  evidence  of  the  physicians  amply  proves  that  an  attempt 
to  produce  an  abortion  had  been  committed  upon  the  person 
of  decedent,  and  that  she  died  as  a  result  thereof. 

7.  In  support  of  the  claim  of  newly  discovered  evidence,  de- 
fendant presented  the  afiSdavits  of  two  persons  as  to  state- 
ments made  to  them  by  the  witness  Enrick,  husband  of  de- 
cedent. The  only  claim  made  in  the  brief  of  appellant  as  to 
these  affidavits  is  that  they  tend  to  prove  the  husband  of 
decedent  an  accomplice  in  the  crime  committed.  We  have 
carefully  examined  these  affidavits,  and  find  nothing  in  them 
bearing  upon  this  point  that  differs  materially  from  the  tes- 
timony given  by  the  husband  himself.  The  granting  or  re- 
fusing  a  new  trial  upon  the  ground  of  newly  discovered  evi- 
dence is  a  matter  peculiarly  within  the  discretion  of  the  trial 
court,  and  this  court  never  interferes  with  the  exercise  of  such 
discretion  unless  it  is  clear  that  such  discretion  has  been 
abused.  (People  y.  Sing  Yow,  145  Cal.  1,  [78  Pac.  235],  and 
cases  there  cited.)     No  such  condition  exists  in  this  case. 

This  disposes  of  all  the  points  called  to  our  attention  by  ap- 
pellant. In  conclusion  we  may  add  that  we  have  carefully 
read  and  examined  the  entire  record  including  the  evidence, 
and  find  no  reason  to  think  that  the  trial  of  defendant  has 
resulted  in  a  miscarriage  of  justice  by  reason  of  any  ruling 
of  the  trial  court  or  for  any  other  reason. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[(Mm.  No.  258.    Second  Appellate  IMstriet— September  SO,  1912.] 
THE  PEOPLE,  Respondent,  v.  P.  R.  STOCK,  Appellant. 

Criminal  Law — CoNvionoN  of  Felony — Inquisition  Bbqusstkd  as  to 
Sanity— ABSENca  of  Doubt  of  Judge— Submission  to  Jury  not 
Bequised. — ^Where,  after  the  eonTictioii  of  the  defendant  for  a 
felonj,  defendant's  oouneel  presented  affidavits  for  an  inquiry  as 
to  his  sanitj,  when  the  judge  has  no  doubt  as  to  the  sanity  of  the 
defendant,  there  Is  no  occasion  for  submitting  the  question  of  his 
sanity  to  a  jury  under  the  terms  of  section  1368  of  the  Penal  Code. 

ID.-^ALLINO  OF  INQUISITION  OF  PHYSICIANS  WiTH  DEFENDANT'S  AP- 
PROVAL— ^Report  as  to  Sanity — Objection  to  Irregularity — Dis- 
regard OF  Proceedings. — When,  with  the  approval  of  the  defend- 
ant, the  court,  though  without  doubt  as  to  his  sanity,  submitted  the 
inquiry  to  a  coonmission  of  physicians,  which  reported  him  sane,  upon 
the  subsequent  objection  of  the  defendant  that  the  proceedings  did 
not  conform  to  the  requirements  of  section  1368  of  the  Penal  Code, 
the  proceedings  had  upon  such  inquiry  may  be  wholly  disregarded. 

APPEAL  from  a  judgmenft  of  the  Superior  Court  of 
Orange  County,  and  from  an  order  denying  a  new  trial. 
Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dick  Foye  Harding,  J.  Howard  Bell,  and  W.  E.  Ferguson, 

for  Appellant 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent 

JAMES,  J. — Defendant  was  convicted  for  having  uttered 
and  passed  in  the  county  of  Orange  a  certain  check  drawn 
upon  a  bank  of  Los  Angeles  without  having  a  credit  or  de- 
posit at  such  banking  institution,  which  act  is  made  a  felony 
by  the  provisions  of  section  476a,  Penal  Code.  The  charge 
contained  in  the  information  was  fully  supported  by  the 
uncontradicted  testimony  of  witnesses  introduced  by  the 
prosecution,  the  defendant  offering  no  evidence  on  his  own 
behalf.  The  judgment  directed  that  he  be  imprisoned  in  the 
state  prison  for  a  period  of  ten  years.  A  motion  for  a  new 
trial  was  presented  and  denied,  as  was  also  a  motion  in  arrest 
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of  j-udgment.  After  all  of  these  proceedings  were  had,  de- 
fendant's counsel  announced  in  open  court  that  he  took  ex- 
ception to  the  judgment,  and  then  said:  ''The  defendant  will 
give  notice  of  appeal."  This  statement  of  counsel  was  made 
immediately  after  the  court  had  pronounced  judgment  and 
seems  to  have  been  intended  as  a  notice  of  appeal  from  that 
judgment,  no  reference  being  made  to  the  motion  for  a  new 
trial  which  had  been  previously  denied.  However,  without 
approving  the  practice  in  that  regard,  we  will  assume,  as  no 
question  is  urged  as  to  its  sufficiency,  that  the  notice  should 
be  treated  as  one  which  would  save  to  the  defendant  the  right 
to  have  the  ruling  on  motion  for  new  trial  reviewed,  as  well 
as  the  judgment.  The  defendant  filed  no  brief  in  support  of 
his  appeal,  and  his  counsel  at  the  time  set  for  oral  argument 
was  content  to  submit  the  case  with  a  few  remarks  only,  which 
referred  altogether  to  the  question  of  the  sanity  of  the  defend- 
ant 

After  the  motions  for  new  trial  and  in  arrest  of  judg- 
ment had  been  denied,  counsel  for  defendant  presented  cer- 
tain affidavits,  and  requested  that  the  sanity  of  the  defendant 
be  inquired  into  and  that  time  for  pronouncing  judgment  be 
continued  in  order  that  this  might  be  done.  The  trial  judge 
announced  that  in  his  opinion  there  was  no  doubt  as  to  the 
sanity  of  the  defendant,  but  that  he  would  accede  to  the  re- 
quest of  counsel  for  defendant  and  allow  an  examination  to 
be  made  by  a  commission  of  physicians,  which  examination 
was  immediately  thereafter  had.  The  physicians  called  to 
make  this  inquiry  reported  that  they  found  the  defendant  to 
be  sane,  and  the  court  thereupon  proceeded  to  pronounce  sen- 
tence. As  we  have  indicated,  this  examination  was  made  at 
the  request  and  with  the  full  approval  of  defendant.  It  was 
not  an  examination  had  in  accordance  with  the  provisions  of 
section  1368  of  the  Penal  Code,  which  section  provides  that  if, 
during  the  pendency  of  an  action,  up  to  and  including  the 
time  when  the  defendant  is  brought  up  for  judgment,  a  doubt 
arises  as  to  his  sanity,  ''the  court  must  order  the  question  as 
to  his  sanity  to  be  submitted  to  a  jury."  After  the  examina- 
tion was  had  and  the  commission  made  its  report  as  to  the 
sanity  of  defendant,  defendant's  counsel  took  exception  to  the 
report  on  the  ground  that  the  proceeding  taken  did  not  con- 
form to  the  requirement  of  section  1368,  and  objected  to  the 
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report  upon  that  ground.  In  our  view  of  the  matter,  taking 
into  consideration  the  announcement  made  by  the  court,  both 
before  and  after  the  appointment  of  the  commission  which 
examined  into  the  question  of  defendant's  sanity,  that  he,  the 
trial  judge,  had  no  doubt  at  all  as  to  the  sanity  of  the  defend- 
ant, the  proceedings  had  upon  the  inquiry  made  before  the 
physicians  may  be  disregarded  wholly.  In  the  mind  of  the 
court  no  doubt  was  entertained  at  any  time  throughout  the 
trial  or  thereafter  as  to  defendant's  sanity,  and  therefore 
there  was  no  occasion  for  the  ordering  of  a  jury  to  pass  upon 
that  question.  (See  People  v.  Pico,  62  Cal.  50.)  This  de- 
cision is  closely  in  point,  because  the  proceedings  had  in  that 
case  were  similar  to  those  taken  here  and  the  ruling  of  the 
supreme  court  fully  sustains  the  view  we  have  expressed  as  to 
the  matter.  A  careful  examination  of  the  entire  record  dis- 
closes to  our  minds  no  error  prejudicial  to  any  of  the  rights 
of  the  defendant. 

The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J^  ooncurred. 


[Grim.  Ne.  254.    Seeond  Appellaie  Distrkt. — September  20, 191S.I 

THE   PEOPLE,   Eeepondent,   v.   LESTER  RUSSELL, 
Appellant. 

Criminal  Law — Manslaughter — Appkal — Claim  That  Wounds  Dn> 
NOT  Cause  Death — Objection  to  Instruction— Absence  or  Preju- 
dice.— ^Where  a  defendant  eharged  with  murder,  convicted  of  man- 
slaughter, urged  upon  appeal  that  the  wounds  inflicted  did  not  cause 
the  death,  but  that  it  was  caused  by  neglect  of  medical  attention, 
and  objected  that  a  certain  instruction  which  assumed  that  the 
wounds  caused  the  death  was  highlj  prejudicial,  it  is  held  sufficient 
to  reply  that  the  same  identical  instruction  was  given  at  defendant's 
request,  and  that  he  could  not  be  prejudiced  bj  the  instruction  com- 
plained of. 

Id. — Instruction  Dehnino  "Willfully"  Unprejudicial. — ^An  instruc- 
tion defining  the  word  "willfully,"  when  applied  to  the  intent  with 
which  an  act  is  done,  and  stating  that  it  does  not  require  any  intent 
to  vioUte  the  law,  or  to  injure  another,  is  correct  under  subdiviivo 
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1  ef  Metion  7  of  the  Penal  Code ;  and  if  it  were  improper,  as  being 
uncalled  for,  it  could  not  prejudice  the  defendant'e  rights. 

Id. — Instruction  as  to  Distrust  op  Witness  "False  in  One  Part  of 
Testimony." — An  instruction  embodying  the  declaration  in  subdi- 
rision  3  of  section  2061  of  the  Code  of  Civil  Procedure,  that  "a 
witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in 
others,"  which  is  unobjectionable  in  form,  is  correct,  and  not  only 
states  a  principle  declaring  a  rule  by  which  jurors  should  be  guided 
in  considering  the  evidence,  but  also  "applies  to  that  class  of  in- 
structions which  contain  only  mere  commonplace  matters,  that  the 
jurors  would  be  apt  to  know  about  and  act  upon  in  the  absence  of 
instructions,"  and  the  giving  or  refusing  of  such  instruction  cannot 
be  reversible  error. 

Id. — Evidence— Knife  Used  in  Cutting  Deceased — Deadly  Weapon — 
Question  of  Fact  for  Jury — ^Erroneous  Instruction  not  Preju- 
dicial.— Where  the  knife  used  in  cutting  the  deceased  was  admitted 
in  evidence,  the  question  whether  it  was  a  deadly  weapon  was  one 
of  fact  for  the  jury,  and  the  court  erred  in  instructing  them  that 
it  was  a  deadly  weapon;  yet,  inasmuch  as  the  defendant  was  not 
charged  with  using  a  deadly  weapon,  but  was  charged  with  murder, 
and  convicted  of  manslaughter,  such  erroneous  instruction  eould  not 
be  prejudicial  to  the  defendant's  rights. 

Id.— Error  in  Instructions  as  to  MtniDSE  not  Prejudicial. — The  de- 
fendant having  been  acquitted  of  murder,  and  convicted  only  of 
manslaughter,  any  possible  error  in  the  instructions  relating  to  the 
charge  of  murder  oould  not  prejudice  the  defendant  under  the  cir- 
cumstances appearing. 

Id. — Proper  Instructions  as  to  Manslaughter — Separate  Instruc- 
tion as  to  Self-defense. — ^Where  the  court  gave  proper  instruc- 
tions relating  to  the  crime  of  manslaughter,  such  instructions  are 
not  objectionable  as  not  involving  the  question  of  self-defense,  where 
the  court  separately  gave  a  correct  instruction  on  the  question  of 
justifia>ble  killing  in  self-defense,  in  view  of  apparent  imminent 
danger  of  great  bodily  injury,  such  as  would  induce  a  reasonable 
person  so  to  act. 

lb. — Correctness  of  Charge  as  a  Whole. — The  charge  of  the  court  is 
to  be  considered  as  a  whole,  and  it  is  held  that,  so  considered,  it 
not  only  covers  every  possible  theory  which  could  be  based  on  the 
evidence,  but  also  contains  nothing  calculated  to  prejudice  the  sub- 
stantial rights  of  the  defendant,  and  that  alleged  errors  in  refusing 
instructions  which  are  fully  and  fairly  covered  by  the  charge  are  not 
prejudicial 

Id. — Evidence  of  Voluntary  Statement  of  Defendant  to  Chief  of 
PoucE. — The  court  properly  admitted  in  evidence,  over  defendant's 
objection,  a  voluntary  statement  made  by  him  to  the  chief  of  police j 
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and  where  the  stftteinent  did  not  constitute  a  confession^  but  in- 
eluded  facts  favorable  to  the  defendant,  the  admisfldon  thereof  in 
evidence  was  without  prejudicial  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County,  and  from  an  order  denying  a  new  trial. 
S.  B.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court.  J 

B.  F.  Thomas,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

SHAW,  J.— Defendant  was  charged  by  information  with 
the  crime  of  murder.  Upon  trial  he  was  convicted  of  man- 
slaughter. He  appeals  from  the  judgment  and  an  order  of 
court  denying  his  motion  for  a  new  trial 

On  February  12, 1912,  defendant  and  one  Ernest  Besson  en- 
gaged in  an  unfortunate  controversy  over  the  payment  of  one 
dollar  due  from  the  defendant  to  the  latter.  A  fist  fight  fol- 
lowed, during  which  defendant  used  a  knife  upon  Besson,  in- 
flicting four  wounds,  one  of  which,  as  found  by  the  jury, 
caused  his  death,  which  occurred  eight  days  later. 

The  record  discloses  evidence  tending  to  prove  defendant's 
guilt.  Indeed,  we  do  not  understand  counsel  to  question  the 
sufiSciency  of  the  evidence  to  justify  the  verdict,  his  discus- 
sion thereof  being  for  the  purpose  of  showing  the  prejudicial 
character  of  numerous  alleged  erroneous  rulings  of  the  court, 
both  in  giving  and  refusing  to  give  certain  instructions.  The 
instructions  given  by  the  court  of  its  own  motion,  including 
those  requested,  a  large  part  of  which  were  given,  cover  some 
forty -two  pages  of  typewritten  matter;  hence,  whatever  may 
be  said  as  to  the  fairness  of  the  court's  charge,  it  cannot  be 
said  the  jury  were  not  fuliy  instructed. 

1.  Appellant  insists  that  the  death  of  deceased  followed, 
not  as  a  direct  result  of  the  wounds  themselves,  but  was  caused 
by  the  want  of  proper  medical  attention.  Upon  this  theory 
it  is  argued  that  instruction  No.  4,  inasmuch  as  it  assumed  that 
the  wounds  caused  his  death,  was  highly  prejudicial  to  de- 
fendant's rights.  Without  entering  into  a  discussion  as  to  the 
effect  of  the  instruction,  it  is  sufficient  to  say  that  the  court, 
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at  defendant's  request,  gave  an  instruction  in  haec  verba  iden- 
tical  with  that  of  which  he  here  complains.  Under  the  cir- 
cumstances his  rights  could  not  have  been  prejudiced  by  rea* 
son  of  the  alleged  erroneous  ruling. 

2.  Complaint  is  made  that  the  court  instructed  the  jury 
that  the  word  "willfully,"  when  applied  to  the  intent  with 
which  an  act  is  done,  does  not  require  any  intent  to  violate 
the  law  or  injure  another.  Not  only  did  the  court  define  the 
term  in  the  language  of  the  statute  (Pen.  Code,  sec.  7,  subd. 
1),  but  conceding  that  the  giving  of  the  instruction  was  erro- 
neous by  reason  of  being  uncalled  for,  it  is  impossible  to  per- 
ceive how  it  could  in  any  manner  have  prejudiced  defendant's 
rights. 

3.  It  has  been  repeatedly  held  that  the  ruling  of  a  court  in 
giving  or  refusing  to  give  an  instruction  embodying  the  dec- 
laration (Code  Civ.  Proc,  sec.  2061,  subd.  3),  that  *^a  wit- 
ness false  in  one  part  of  his  testimony  is  to  be  distrusted  in 
others,"  does  not  constitute  reversible  error.  The  form  of  the 
instruction  complained  of,  as  a  whole,  is  unobjectionable  and 
not  only  states  a  principle  of  law  declaring  a  rule  by  which 
jurors  should  be  guided  in  considering  the  evidence,  but  ''ap- 
plies to  that  dasB  of  instructions  which  contain  only  mere 
commonplace  matters  that  the  jurors  would  be  apt  to  know 
about  and  act  upon  in  the  absence  of  instructions."  (People 
V.  Corey,  8  Cal.  App.  728,  [97  Pac.  907] ;  People  v.  Hower, 
151  Cal.  638,  [91  Pac.  507] ;  People  v.  Onll,  151  Cal.  597,  [91 
Pac.  515].) 

4.  As  to  whether  or  not  the  knife,  admitted  by  defendant 
to  have  been  used  by  him  in  cutting  deceased,  was  a  deadly 
weapon  was  a  question  of  fact  to  be  determined  by  the  jury. 
{State  V.  Drumm,  156  Mo.  216,  [56  S.  W.  1086] ;  People  v. 
Fuqua,  58  Cal.  247.)  Hence,  the  court  erred  in  telling  the 
jury  that  the  knife  so  introduced  was  a  deadly  weapon.  De- 
fendant, however,  was  not  charged  with  an  assault  with  or 
otherwise  using  a  deadly  weapon,  and  therefore,  while  there 
was  no  occasion  for  instructing  the  jury  upon  the  subject  at 
all,  nevertheless,  under  the  circumstances  shown,  it  is  clear 
that  defendant's  rights  were  not  prejudiced  by  reason  of  the 
ruling. 

5.  The  court  gave  a  number  of  instructions  based  upon  the 
prosecution's  theory  of  the  case,  stating  that  certain  acts,  if 

1»  0«L  App.— 4t 
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eommitted  under  the  circumstances  named,  would  constitute 
the  crime  of  murder,  all  of  which  are  attacked  as  erroneous  hj 
appellant.  Inasmuch,  however,  as  the  jury,  in  acquitting  de- 
fendant of  the  crime  of  murder,  found  that  he  did  not  commit 
the  acts,  it  is  apparent  that,  conceding  the  giving  of  the  in- 
struction to  have  been  erroneous,  defendant  was  in  no  way 
prejudiced  by  the  rulings.  (People  v.  Besold,  154  Cal.  363, 
[97  Pac.  871] ;  People  v.  O'Neal,  67  Cal.  379,  [7  Pac.  790].) 

6.  The  court  instructed  the  jury  to  the  effect  that  when 
persons  engage  in  a  fist  fight,  the  blows  passing  between  them 
being  unlikely  to  occasion  death,  if  death  ensues  it  is  man- 
slaughter; and  that  if  persons  meet  originally  on  fair  terms 
and,  blows  having  been  interchanged,  one  in  the  heat  of  pas- 
sion draws  a  deadly  weapon  and  inflicts  a  deadly  injury,  it 
is  mfanslaughter.  Defendant  attacks  these  instructions  upon 
the  ground  that  they  omit  the  element  of  self-defense,  a  right 
which  it  is  claimed  may  be  invoked  at  any  time  by  the  one 
who  finds  himself  in  imminent  danger  of  g^eat  bodily  injury. 
Conceding  the  correctness  of  appellant's  contention,  the  ob- 
jection is  fully  answered  by  an  instruction  given  as  follows: 
*' You  are  instructed  that  if  the  circumstances  in  this  case  were 
such  as  to  induce  a  re^isonable  person  in  defendant's  position 
to  believe  that  he  was  in  imminent  danger  of  great  bodily 
injury,  and  that  the  defendant  did  then  believe  that  such 
danger  existed,  or  reasonably  appeared  to  exist,  at  the  very 
time  that  he  stabbed  Ernest  Besson,  then  he  was  justified  in 
killing  the  said  Ernest  Besson,  and  you  should  acquit  him." 

7.  We  have  carefully  examined  appellant's  objections  to 
other  instructions  given,  but  find  no  error  in  the  rulings  of 
the  court  thereon.  The  charge  must  be  considered  as  a  whole, 
and  so  considered  it  not  only  covers  every  possible  theory 
which  could  be  based  upon  the  evidence,  but  contains  nothing 
calculated  to  prejudice  the  substantial  rights  of  defendant. 

8.  An  examination  of  the  alleged  errors  due  to  the  refusal 
of  the  court  to  give  certain  instructions  requested  by  defend- 
ant shows  that  where  such  instructions  constituted  a  correct 
exposition  of  the  law  the  subject  was  fully  and  fairly  covered 
by  the  charge  given. 

9.  Defendant  objected  to  the  admission  in  evidence  of  state- 
ments made  to  the  chief  of  police  upon  the  ground  that  such 
statements  were  not  voluntary.    The  objection  was  overruled 
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and  the  ruling  is  assignied  as  error.  The  statements  were 
made  in  the  absence  of  any  promise  or  threat,  and  were  there- 
fore voluntary.  Moreover,  they  did  not  constitute  a  confes- 
sion, but  were  statements  of  facts  favorable  rather  than  other- 
?rise  to  defendant.  The  ruling  was  without  prejudicial  error. 
{People  V.  Weber,  149  Cal.  325,  [86  Pac.  671] ;  People  v. 
Stokes,  5  Cal.  App.  205,  [89  Pac.  997].)  Other  assignments 
of  error  based  upon  rulings  of  the  court  in  admitting  and  ex- 
cluding evidence  are  likewise  without  merit. 

As  disclosed  by  the  record,  the  case  is  an  unfortunate  one 
where  the  youth  of  the  defendant,  coupled  with  his  conceded 
good  reputation  as  a  peaceful,  quiet  citizen,  strongly  appeals 
to  the  writer ;  but  in  the  exercise  of  the  functions  of  this  court 
we  are  unable,  with  the  assistance  of  able  counsel  appointed 
by  the  court  to  defend  him,  to  find  any  prejudicial  error  in  the 
record  which  would  justify  the  court  in  making  an  order  set- 
ting aside  the  verdict  of  the  jury,  which  recommended  him 
to  the  mercy  of  the  court 

The  judgment  and  order  are  affirmed. 

Allen,  P.  J.f  and  James,  J.,  concurred. 


[GIt.  No.  1039.    Fint  Appellate  IMstriei.— September  20,  1918.] 

A.  E.  BUTTNER,  Respondent,  v.  JOSEPH  B.  KASSER 
and  MORRIS  KASSER,  Copartners  Doing  Business  Un- 
der  the  Firm  Name  and  Style  of  KASSER  BROTHERS, 
Appellants. 

Landlord  and  Tenaniv— Cancellation  of  Lkasb — Surrender  of  Term 
BT  Lessee — Rights  of  Sublessee  Unaffected. — ^A  lessor,  who  ac- 
cepts from  his  lessee  a  yoluntarj  surrender  of  his  term,  whose  lease 
contained  no  inhibitions  against  a  sublease  of  the  premises,  cannot 
ignore  the  rights  of  a  sublessee  in  possession,  and  compel  him  to  pay 
the  reasonable  value  of  the  use  and  occupation,  but  he  can  onlj  be 
held  liable  for  the  rental  reserved  in  the  vublease  to  the  lessee  or 
his  successor  in  interest;  and  the  lessee  cannot  by  merely  surrender- 
ing his  term  to  the  lessor,  destroy  or  afPect  the  rights  of  the  sub- 


ID.— PBOTEcmON  OF  LANDLORD  AoATNST  SUBLBSSis. — ^The  landlord  has 
DO  privity  with  the  sublessee,  and  eannot|  merely  becauss  of  tho 
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eaneellation  of  the  original  lease,  maintain  any  action  upon  the  sab- 
lease;  bnt  he  maj  protect  himself  against  the  sublessee,  either  by 
making  it  a  condition  of  accepting  a  surrender  of  the  lease  that  he 
must  procure  the  surrender  of  any  sublease,  or  by  taking  an  assign- 
ment from  the  tenant  of  all  his  rights  against  the  sublessee  in  poa- 
■ession.  Otherwise,  the  sublessee  cannot  be  compelled  to  pay  any 
rent  after  such  surrender  by  the  tenant. 
Id. — ^AcnoN  by  Landlobo  Against  Sublessebs — Oomplaint—Deicubreb 
— Conclusions  or  Law  not  Aomitted — Ebbob. — In  the  landlord's 
aotion  to  recover  from  subleeeees  the  reasonable  value  of  the  nse  and 
occupation,  where  the  ooanplaint  shows  on  its  face  that  the  defend- 
ants were  in  possession  under  a  valid  sublease  made  by  the  tenant, 
the  allegations  that  the  defendants  were  wrongfully  in  possession 
were  of  mere  conclusions  of  law,  which  were  not  admitted  by  ths 
demurrer  of  the  sublessees  to  the  complainti  and  it  wss  error  to 
overrule  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  J.  Van  Nogtrand« 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jacob  S.  Meyer,  and  Hugo  E.  Asher,  for  Appellants. 

Sterling  Carr,  for  Respondent. 

HALL,  J. — ^This  is  an  appeal  from  a  judgment  rendered 
against  defendants  upon  their  refusal  to  answer  plaintiff's 
complaint  after  an  order  overruling  their  general  demurrer 
to  said  complaint. 

The  action  is  one  to  recover  for  the  reasonable  value  of  the 
use  and  occupation  of  certain  premises  used  as  a  cigar-stand 
by  defendants  during  the  period  for  which  a  recovery  was 
sought. 

It  appears  from  the  complaint  that  on  the  ninth  day  of 
December,  1907,  one  M.  A.  Lang  was  in  possession  of  certain 
premises  including  said  cigar-stand,  under  a  lease  from  the 
City  Front  Improvement  Company,  a  corporation,  who  were 
the  tenants  under  a  lease  of  the  entire  premises,  duly  de- 
raigned  from  the  owner  of  the  premises.  The  lease  to  Lang 
was  for  a  period  of  fifteen  years  from  April  1,  1907,  and  the 
lease  held  by  the  City  Front  Improvement  Company  was  for 
a  period  of  twenty-five  years  from  September  15,  1906. 
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On  the  said  ninth  day  of  December,  1907,  said  Lang  sublet 
the  premises  ineladed  in  his  lease  (which  included  the  cigar- 
stand)  to  the  Bay  Front  Improvement  Company,  a  corpora- 
tion, for  a  period  of  fifteen  years  from  the  first  day  of  April, 
1907,  who  entered  into  possession  on  said  ninth  day  of  De- 
cember, 1907. 

Under  date  of  June  1,  1907,  the  said  Bay  Front  Improve- 
ment Company  sublet  a  portion  of  the  premises,  to  wit,  the 
cigar-stand,  to  defendants  for  a  period  of  two  years  from  June 
15,  1907,  by  virtue  of  which  lease  defendants  went  into  pos- 
session of  said  cigar-stand,  and,  as  appears  from  subsequent 
allegations  in  the  complaint,  so  continued  until  June  25,  1909. 

On  the  seventeenth  day  of  June,  1908,  and  while  defend- 
ants were  in  possession  of  the  cigar-stand  and  premises,  sub- 
let to  them  by  the  Bay  Front  Improvement  Company,  the 
lease  from  said  Lang  to  said  company  was  by  mutual  consent 
of  said  Lang  and  said  company  canceled.  Though  requested 
so  to  do  by  said  Lang,  said  defendants  refused  to  remove 
from  said  premises,  and,  as  appears  from  the  complaint,  re- 
tained possession  of  the  premises  sublet  to  them  by  said  Bay 
Front  Improvement  Company  until  the  twenty-fifth  day  of 
June,  1909.  The  claim  of  plaintiff  is  split  into  two  causes 
of  action  because  of  subsequent  transfers  and  retransfers  flow- 
ing from  said  Lang,  which  have  finally  resulted  in  vesting  in 
plaintiff  whatever  claim  Lang  might  have  had  to  recover 
against  defendants  for  the  value  of  the  use  and  occupation 
of  the  premises  sublet  to  them  if  he  had  made  no  transfer  of 
his  rights  after  the  surrender  and  cancellation  of  the  lease 
made  by  him  to  defendants'  lessor. 

None  of  the  leases,  subleases  or  assignments  pleaded  in  the 
complaint  contained  any  inhibition  or  limitation  upon  the 
right  to  sublet  the  premises  leased  or  any  part  thereof.  At 
the  time  that  the  City  Front  Improvement  Company  surren- 
dered to  Lang  and  the  lease  from  Lang  to  said  company  was 
by  their  mutual  consent  canceled,  defendants  were  in  posses- 
sion under  a  valid  sublease  from  said  company  to  them. 

Defendants  did  not  consent  to  the  surrender  or  cancella- 
tion of  the  lease  to  their  lessor.  Plaintiff,  in  framing  his 
cause  of  action  against  defendants,  has  ignored  the  terms  of 
their  sublease,  and  has  sued  for  the  reasonable  value  of  the 
use  and  occupation  of  the  premises  sublet  to  them  by  the  Bay 
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Front  Improvement  Company,  for  the  period  during  which 
they  were  in  possession  under  the  sublease  subsequent  to  the 
surrender. 

By  the  demurrer  to  the  complaint  the  question  is  thus  pre- 
sented: May  a  lessor,  to  whom  his  lessee  has  surrendered  his 
term,  ignore  the  conditions  of  a  valid  sublease,  under  which  a 
subtenant  is  in  possession,  at  the  time  of  the  surrender,  to 
which  he  does  not  consent,  and  compel  him  to  pay  the  reason- 
able value  of  the  use  and  occupation  of  his  tenement  regard- 
less of  the  conditions  of  his  sublease  f 

We  say  that  this  is  the  question  presented  by  the  demurrer. 
Before  discussing  it,  however,  it  is  convenient  to  dispose  of 
a  contention  made  by  respondent  in  his  brief  that  appellants 
by  their  demurrer  admitted  certain  allegations  of  the  com- 
plaint to  the  effect  that  defendants  were  wrongfully  in  posses- 
sion of  the  premises  during  the  period  for  which  a  recovery 
is  sought. 

These  allegations  were  preceded  by  the  allegations  which 
deraign  the  title  of  defendants,  showing  that  defendants  were 
in  possession  under  a  valid  sublease,  and  are  mere  conclusions 
of  law.  As  we  shall  show  in  this  opinion,  a  tenant,  who  has 
made  a  valid  sublease,  may  not  by  a  voluntary  surrender  of 
his  term  defeat  or  affect  the  term  of  his  subtenant,  who  has 
not  consented  to  such  surrender.  It  appearing  by  the  specific 
allegations  of  the  complaint  that  defendants  were  in  posses- 
sion under  a  valid  sublease,  the  allegations  that  they  were 
wrongfully  in  possession  were  conclusions  of  law  and  were 
worse  than  useless.  Conclusions  of  law  are  not  admitted  by 
a  demurrer.  (Ohm  v.  San  Francisco,  92  Cal.  437,  [28  Pac. 
580] ;  Callahm  v.  Broderick,  124  Cal.  80,  [56  Pac.  782].) 

We  now  take  up  the  real  question  presented  by  the  demur- 
rer to  the  complaint. 

It  is  contended  by  appellant  that  a  lessor,  who  accepts  from 
his  lessee  a  voluntary  surrender  of  his  term  and  consents  to 
a  voluntary  cancellation  of  the  lease,  cannot  ignore  the  rights 
of  a  subtenant  under  a  valid  sublease,  and  compel  him  to  pay 
the  reasonable  value  of  the  use  and  occupation  of  his  sub- 
tenement  regardless  of  the  terms  of  his  sublease.  Applying 
these  general  contentions  to  the  facts  alleged,  defendants  state 
their  position  in  these  words:  ** Defendants  contend  that  under 
these  facts  assumpsit  iviU  not  lie;  that  their  lease  from  Bay 
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Front  Improvement  Company  hfis  never  been  terminated  and 
was  in  full  force  at  all  times  mentioned  in  the  complaint,  and 
that  any  claim  against  the  defendants  with  reference  to  their 
occupancy  of  the  premises  must  flow  from  and  be  measured 
by  the  provisions  of  the  lease  between  Bay  Front  Improve- 
ment Company  and  the  defendants,  and  not  otherwise.  The 
action  should  have  been  Iwised  upon  the  lease,  and  not  for 
rental  value  of  the  premises." 

Respondent  on  the  other  hand  contends  that  the  surrenderee 
cannot  sue  the  subtenant  on  his  lease  for  want  of  either  privity 
of  estate  or  contract,  and  that  therefore  he  must  have  the  right 
to  sue  for  the  reasonable  value  of  the  premises  occupied  and 
held  under  the  sublease. 

We  have  examined  with  care  the  authorities  relied  upon  by 
plaintiff  as  supporting  his  contention  that  the  surrenderee 
may  sue  the  subtenant  in  possession  under  a  valid  sublease  for 
the  reasonable  value  of  the  use  and  occupation.  None  of  them 
in  our  opinion  supports  his  contention. 

Indeed  the  full  text  of  what  the  court  said  in  Bailey  v. 
Richardson,  66  Cal.  416,  [5  Pac.  910],  cited  by  respondent,  is 
to  the  effect  that  in  such  a  case  the  subtenant  may  hold  with- 
out paying  any  rent  at  all.  Speaking  of  a  case  where  the 
lessee  has  surrendered  to  his  lessor  the  court  said:  "Although 
the  tenant  cannot  prejudice  the  interest  of  the  underlessee, 
yet  he  will  lose  the  rent  he  has  reserved  upon  the  underlease, 
for  the  rent  is  incident  to  the  reversion,  nor  can  the  surren- 
deree have  it,  for  though  the  reversion  to  which  it  was  incident 
has  been  conveyed  to  him,  yet  as  soon  as  it  was  so  conveyed, 
it  merged  in  the  greater  reversion,  so  that  the  consequence 
is  that  neither  the  surrenderor  nor  surrenderee  being  entitled 
to  the  rent,  the  und-erlessee  holds  without  payment  of  any  rent 
at  all  excepting  where  the  contrary  has  been  expressly  pro- 
vided by  statute.'* 

The  case  of  McDonald  v.  May,  96  Mo.  App.  236,  [69  S.  W. 
1059],  cited  by  respondent,  does  hold  that  the  surrenderee 
may  not  sue  the  subtenant  on  the  sublease,  except  where  there 
has  been  an  attornment,  but  falls  far  short  of  holding  that  an 
action  will  lie  for  reasonable  value  of  use  and  occupation. 
On  the  contrary,  it  distinctly  recognizes  the  rule  that  the 
rights  of  subtenants  **will  not  be  destroyed  or  impaired  by 
a  surrender  of  the  main  leaae/'    T^e  court  intimates  that  the 


Digitized  by 


Google 


760  BuTTNEB  i;.  Easseb.  [19  Cal.  App. 

rule  19  a  hard  one  as  to  landlords,  deplored  by  judges  and 
commentators  because  it  sometimes  operates  to  cut  them  out 
of  their  rent,  while  permitting  a  subtenant  to  retain  the  prem- 
ises. In  this  regard  it  might  be  su^ested  that  the  original 
lessor  may  always  protect  himself  against  such  a  hardship  by 
refusing  to  consent  to  a  cancellation  of  the  lease,  unless  ac- 
companied by  a  surrender  of  ttie  actual  possession  of  the  en- 
tire premises,  or  he  may  take  an  assignment  of  the  rentals 
under  the  sublease. 

The  case  of  Murphy  ▼.  Hopcrofi,  142  Cal.  43,  [75  Pac.  567]. 
is  also  relied  on  by  respondent  as  sustaining  his  theory  of 
the  right  of  a  surrenderee  to  recover  the  value  of  the  use  and 
occupation  as  against  a  subtenant.  We  have  examined  the 
case,  and  fail  to  see  that  it  touches  the  question  here  involved 
at  all.  Neither  do  any  of  the  authorities  cited  by  respondent 
support  his  contention  that  the  surrenderee  may  in  an  action 
against  the  subtenant  ignore  the  conditions  of  the  lease  under 
which  the  subtenant  holds.  It  is  not  doubted  but  that  upon 
a  re-entry  for  forfeiture  of  the  lease  held  by  the  sublessor  the 
rights  of  the  sublessee  under  his  sublease  will  terminate.  But 
the  authorities  are  uniform  to  the  effect  that  by  a  voluntary 
surrender  of  the  lease,  by  the  lessee  to  his  lessor,  no  rights 
of  a  sublessee  holding  under  a  valid  sublease  can  be  affected. 
In  such  a  case  the  interest  and  term  of  the  subtenant  continue 
as  if  no  surrender  had  been  made.  (Jones  on  Landlord  and 
Tenant,  sec.  552.) 

''A  tenant  may  surrender  his  estate  to  his  landlord,  but  if 
he  have  since  its  commencement  created  some  minor  interest 
out  of  it,  or  have  made  an  underlease,  he  cannot,  by  surren- 
dering, destroy  the  charge  or  affect  the  estate  of  the  under- 
lessee."  {Bailey  v.  Richardson,  66  Cal.  416,  [5  Pac  910].) 
To  the  same  effect  are:  Satterlee  v.  Bliss,  36  Cal.  489,  516; 
Ritzier  v.  Raether,  10  Daly  (N.  Y.),  286;  Eten  v.  Luyster,  60 
N.  T.  252 ;  Oshinsky  v.  Oreenberg,  39  Misc.  Rep.  342,  [79  N.  Y. 
Supp.  853] ;  Adams  v.  Ooddard,  48  Me.  212;  Morrison  v.  Sohn, 
90  Mo.  App.  76;  Cuschner  v.  WesHake,  43  Wash.  690,  [86  Pac. 
948] ;  Mitchell  v.  Young,  80  Ark.  441,  [117  Am.  St.  Rep.  89, 
10  Am.  &  Eng.  Ann.  Cas.  423,  7  L.  R.  A.,  N.  S.,  221,  97  S.  W. 
454]. 

While  none  of  the  cases  above  cited  was  a  case  where  suit 
was  brought  by  the  surrenderee  to  recover  rental  from  the 
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sabtenant,  yet  the  principle  t&id  down  in  these  cases  that  the 
rights  of  the  subtenant  cannot  be  affected  by  such  surrender 
must  govern  the  determination  of  this  case. 

One  of  the  rights  of  the  subtenant  is  to  hold  his  term  upon 
compliance  with  the  conditions  of  his  lease.  He  can  be  com- 
pelled to  pay  only  such  rental  as  was  reserved  in  his  lease, 
and  may  be  entitled  to  a  discharge  from  such  rental  on  such 
conditions  and  for  such  breaches  of  his  lease  by  his  lessor  aS 
are  provided  for  in  his  lease.  None  of  hijs  rights  in  these  re- 
gards may  be  defeated  or  affected,  without  his  consent,  sim- 
ply by  the  consent  of  his  lessor  and  the  overlord.  To  permit 
the  subtenant  to  be  charged  for  the  value  of  the  use  and  occu- 
pation, without  regard  to  the  terms  of  his  lease,  because  his 
lessor  had  surrendered  to  the  overlord,  would  be  to  permit 
his  rights  to  be  defeated  by  the  voluntary  action  of  his  lessor. 
As  before  stated  it  is  not  doubted  but  that  the  subtenant  may 
be  defeated  of  his  term  by  a  forfeiture  of  the  lease  under 
which  his  lessor  holds.  No  such  condition  exists  in  this  case. 
It  is  simply  a  case  of  the  cancellation  of  a  lease  by  the  mutual 
consent  of  the  lessor  and  lessee  after  such  lessee  had  made 
a  valid  sublease  to  a  subtenant.  While  such  cancellation  is 
effectual  as  between  the  lessor  and  lessee,  it  cannot  affect  the 
rights  of  the  subtenant.     (See  authorities  cited  supra.) 

The  court  erred  in  overruling  the  demurrer,  and  for  that 
reason  the  judgment  is  reversed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  19, 1912. 
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[CiT.  No.  1088.    Fint  Appellate  District.— September  20,  1912.] 

C.  D.  HARRISON,  Respondent,  v.  JAMES  E.  POWERS  et 
al..  Constituting  the  Board  of  Education  of  the  City  and 
County  of  San  Francisco,  Appellants. 

PuBuo  Writinos — ^School  Cbnsus  Bxpobts — ^Bioht  ov  CrnzxN  to  Ik- 
sPKcr  AND  Copy — Sale  of  Books  to  School  GmLDKEN — ^Mandamus 
TO  BOASD  OP  Education. — ^Under  section  1892  of  the  Code  of  CSvil 
Procedure,  providing  that  '^very  citizen  has  a  rigbt  to  inspect  and 
take  a  copy  of  any  public  writing  of  this  state,  except  as  otherwise 
provided  by  law,"  construed  in  connection  with  section  1894  ef  the 
same  code,  classifying  ''public  writings,"  as  including  "official  docu- 
ments," a  citizen  has  the  right  to  inspect  and  copy  the  census  re- 
ports of  school  children  kept  in  the  office  of  the  board  of  education 
of  the  city  and  county  of  San  Francisco,  tiiough  his  object  is  to 
sell  books  to  such  school  children;  and  mandamiu  will  lie  in  his 
favor  to  compel  such  board  of  education  to  allow  such  inspection  and 
copy. 

Id. — General  Bulb  Allowing  Enforcement  of  Statutory  Bioht.— It 
is  a  general  rule,  well  eetablished  by  authority,  that  where  a  statute 
expressly  confers  the  right  upon  a  citizen  to  inspect  or  to  copy  a 
public  record,  and  he  seeks  to  exercise  said  right  for  no  unlawful 
or  scandalous  purpose,  but  in  aid  of  a  lawful,  though  private,  busi- 
ness, the  statutory  right  may  not  be  denied  him  by  the  officer  hav- 
ing the  custody  of  the  public  record,  and  if  denied  by  such  officer 
will  be  enforced  by  the  appropriate  action  of  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  enforcing  a  writ  of  man- 
date.   John  J.  Van  Nostrand,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  V.  Long,  City  Attorney  of  the  City  and  County  of 
San  Francisco,  and  J.  F.  English,  Assistant  City  Attorney, 
for  Appellants. 

P.  L.  Benjamin,  for  Respondent. 

HALL,  J. — ^Plaintiff,  a  citizen  of  this  state,  filed  a  petition 
in  the  superior  court  praying  for  a  writ  of  mandate  to  compel 
the  defendants  to  permit  him  to  inspect  and  make  a  copy  of 
the  census  reports  of  school  children  in  the  official  custody  of 
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defendants,  and  which  privilege  or  right  the  defendants  had 
denied  to  plaintiff. 

Defendants  demurred  to  plaintiff's  petition,  and  at  the  same 
time  filed  an  answer,  affirmatively  setting  up  substantially 
that  plaintiff's  only  purpose  in  seeking  to  inspect  and  copy 
such  reports  was  that  he  might  use  the  information  thus  ob- 
tained in  canvassing  for  the  sale  to  school  children  of  certain 
books  in  which  he  was  interested.  The  court  overruled  de- 
fendants' demurrer,  and  sustained  plaintiff's  demurrer  to  de- 
fendants' answer,  and  gave  judgment  that  the  writ  issue  as 
prayed  for. 

Prom  this  judgment  defendants  appealed  to  this  court. 

Section  1892  of  the  Code  of  Civil  Procedure  of  this  state 
provides  that  '*  Every  citizen  has  a  right  to  inspect  and  take 
a  copy  of  any  public  writing  of  this  state  except  as  otherwise 
expressly  provided  by  statute." 

Section  1894  of  the  same  code  provides  that  ** Public  writ- 
ings are  divided  into  four  classes:  '1.  Laws;  2.  Judicial  rec- 
ords; 3.  Other  official  documents;  4.  Public  records,  kept  in 
this  state,  of  private  writings.'  " 

It  is  not  contended  by  appellant  that  the  census  reports  in 
question  are  not  official  documents.  It  is  conceded  that  they 
are.  It  is  not  contended  that  they  are  such  documents  or  pub- 
lic writings  as  are  by  any  statute  of  this  state  expressly  or 
at  all  exempted  from  the  general  language  of  section  1892, 
Code  of  Civil  Procedure,  above  quoted.  It  is,  however,  con- 
tended by  appellants  that  plaintiff  may  not  enforce,  by  the 
writ  of  mandate,  the  right  given  him  by  the  express  language 
of  the  statute,  because  his  purpose  is  to  use  the  information 
he  may  obtain  from  the  exercise  of  such  right  in  his  private 
business. 

The  decisions  of  the  courts  of  last  resort  in  this  country  are 
to  the  contrary.  That  is  to  say,  where  the  statute  expressly 
confers  the  right  upon  the  citizen  to  inspect  or  to  copy  a 
public  record,  and  he  seeks  to  exercise  such  right  for  no  un- 
lawful or  scandalous  purpose,  but  in  aid  of  a  lawful  though 
private  business,  the  statutory  right  may  not  be  denied  him 
by  the  officer  having  the  custody  of  the  public  record,  and  if 
denied  by  the  officer,  will  be  enforced  by  the  appropriate  ac- 
tion of  the  court.  To  this  effect  may  be  cited  the  following 
authorities:  Burtoii  v.  Tuite,  78  Mich.  363,  [7  L.  E.  A.  73,  44 
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N.  W.  282] ;  Hanson  v.  Eichstaedi,  69  Wis.  538,  [35  N.  W.  30] ; 
West  Jersey  Title  dk  Guaranty  Co.  ▼.  Barber,  49  N.  J.  Eq. 
474,  [24  Atl.  381] ;  Nash  v.  Lathrop,  142  Mass.  29,  [6  N.  E. 
559] ;  State  v.  McMillan,  49  Fla.  243,  [6  Am.  &  Eng.  Ann.  Cas. 
537,  38  South.  666] ;  People  v.  Richards,  99  N.  Y.  620,  [1  N.  E. 
258] ;  Kalamazoo  Gazette  Co.  v.  Yosburg,  148  Mich.  460,  [111 
N.  W.  1070] ;  State  v.  Ellsworth,  61  Neb.  444,  [85  N.  W.  439] ; 
State  ▼.  Rachac,  37  Minn.  372,  [35  N.  W.  7] ;  State  v.  Long,  37 
W.  Va.  266,  [16  S.  E.  578] ;  and  Boyden  v.  Burke,  14  How. 
(55  U.  S.)  575,  [14  L.  Ed.  548]. 

In  several  of  the  cases  above  cited  the  action  was  by  title 
insurance  companies,  where  the  information  sought  and  the 
abstracts  from  the  records  were  for  the  use  of  the  plaintiff  in 
aid  of  its  general  business.  The  case  at  bar  comes  clearly 
within  the  rule  sustained  by  the  above  authorities. 

In  the  case  of  Colnon  v.  Orr,  71  Cal.  43,  [11  Pac.  814],  cited 
by  appellant,  it  was  decided  that  the  docmnent  involved  was 
not  a  public  record.  What  was  there  said  about  the  want  of 
a  beneficial  interest  in  the  petitioner  has  no  application  to  a 
case,  such  as  is  the  case  at  bar,  where  the  right  is  sought  in 
aid  of  the  lawful  business  of  the  applicant. 

In  none  of  the  other  cases  cited  by  appellant  (Buck  v.  CoU 
lins,  51  Ga.  391,  [21  Am.  Rep.  236] ;  Land  Title  Warranty 
Co.  V.  Tanner,  99  Ga.  470,  [27  S.  E.  727] ;  Cormack  v.  WoJr 
cott,  37  Kan.  391,  [15  Pac.  245],  and  Bean  v.  People,  7  Colo. 
200,  [2  Pac.  909]),  was  the  privilege  sought  to  be  enforced 
expressly  or  at  all  given  by  the  statute.  In  each  case  the 
petitioner  was  seeking  something  more  than  was  given  him 
by  the  statute,  and  such  cases  are  not  in  point 

The  judgment  of  the  trial  court  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


Digitized  by 


Google 


Sept.  1912.]  Cook  i;.  Tebbt.  765 


[CiT.  No.  9S1.    Fint  Appellate  District.— September  20,  1912.] 

PEED  R.  COOK,  Appellant,  ▼.  S.  W.  TERRY  and  FIDEL- 
ITY AND  DEPOSIT  COMPANY  OF  MARYLAND,  a 

Corporation,  Respondents. 

RBOEIYElt— ApFOINTMIMT— INTDRMAL  OBDEB — SUBSTANCB  AND  EfPEOT.— 

Though  an  order  appointing  a  receiver  is  very  informal,  and  not  in 
conformity  with  such  orders  as  usually  made,  and  does  not  in 
direct  terms  appoint  him  as  such,  and  though  its  mandatory  words 
were  directed  to  the  defendant  in  the  action,  and  directed  him  to 
deliver  the  property  described  to  the  receiver  named,  yet  its  terms 
carried  an  authority  to  the  person  appointed  to  take  possession 
thereof,  and  hold  it  pending  the  litigation,  subject  to  the  further 
order  of  the  court,  and  the  informal  appointee  was  thus  constituted 
a  receiver;  and  where  the  court  required  of  him  a  bond  as  such 
before  entering  upon  his  duties,  regard  must  be  had  to  the  substance 
and  effect  of  the  order  appointing  the  receiver,  rather  than  to  its 
mere  form. 

Id. — Functions  ov  Bxoeiver. — ^Where  it  is  clear  from  all  the  language 
used  by  the  court  in  the  order  that  the  appointee  should  accept  and 
take  possession  of  the  property  in  litigation,  and  hold  the  same 
pending  the  determination  of  the  action,  such  are  the  particular  func- 
tions and  duties  of  a  receiver.  A  receiver  is  a  person  authorized  to 
take  possession  of  property  in  litigation,  and  hold  it  for  whichever 
of  the  litigants  the  court  may  Anally  determine  is  entitled  thereto. 

Id. — ^Action  on  Receiveb's  Bond— Ebbob  in  Ezclxtdino  Obdbb  of  Ap- 
poiNTMXNT— Revebsal  OF  Oboeb  Dentino  New  Tbial. — Siuco  the 
order  of  the  court  was  in  substance  and  effect  an  order  appointing 
a  receiver,  the  court  erred,  in  an  action  on  the  receiver's  bond,  in 
sustaining  an  objection  to  and  excluding  the  order  appointing  a  re- 
ceiver, and  in  rendering  judgment  for  the  defendants  sued  on  the 
bond,  and  its  order  denying  a  new  trial  for  such  error  must  be 
reversed. 

Id. — Claim  or  Damages  in  Action  upon  Bond— Attobnets'  Fees  not 
Paid. — ^Where  the  plaintiff  in  the  action  on  the  bond  not  only 
claimed  damages  for  loss  to  his  business,  but  also  claimed  damages 
for  attorneys'  fees  for  a  dissolution  of  the  order  appointing  a  re- 
ceiver, but  where  the  evidence  shows  that,  although  a  note  had  been 
given  for  such  attorneys'  fees,  it  was  wholly  unpaid  at  the  time  of 
the  trial,  they  could  not  be  recovered  until  actually  paid. 

Id. — Possible  Ricoveby  op  Attobneys'  Fees  upon  New  Tbial. — If  the 
attorneys'  fees  should  be  fully  paid,  it  is  possible  that  the  defect 
in  proof  of  damages  therefor  may  be  fully  met  on  the  new  trial 
which  must  be  had;  since  "Damages  may  be  awarded  in  a  judicial 
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proceeding  for  detriment  resulting  after  the  eommeneement  thereof 
or  certain  to  result  in  the  future/'  under  section  S283  of  the  Ciyil 
Code. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  den3rmg  a  new  trial.    John  E.  BichardSi  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  M.  Beggs,  and  B.  C.  McComish,  for  Appellant 

8.  O.  Tompkins,  and  B.  F.  Bobertson,  for  Bespondents. 

HALL,  J. — This  is  an  appeal  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial. 

The  action  was  brought  upon  a  bond  given  by  defendant 
Terry  as  principal  and  the  corporation  defendant  as  surety, 
in  accordance  with  the  requirements  of  section  566,  Code  of 
Civil  Procedure,  for  the  purpose  of  procuring  the  making  of 
an  order  appointing  a  receiver  by  the  superior  court  of  Santa 
Clara  county,  in  an  action  then  pending  in  said  court  wherein 
said  Terry  was  plaintiff  and  said  Cook  was  defendant.  The 
bond  was  in  the  usual  form,  and  was  in  the  penal  sum  of 
$1,000,  and  conditioned  as  required  by  said  section. 

In  support  of  the  allegations  of  the  complaint  that  the  court 
made  an  order  appointing  one  W.  T.  McDonald  receiver  in 
the  said  action,  and  directed  and  authorized  him  to  take  charge 
of  the  personal  property  described  in  the  complaint,  plaintiff 
upon  the  trial  "offered  in  evidence  from  the  records  in  the 
case  of  Terry  v.  Cook  the  original  of  what  purported  to  be  an 
order  appointing  the  receiver  in  said  action."  Omitting  the 
title  of  the  court  and  action,  said  order  is  as  follows:  "It  ap- 
pearing to  the  satisfaction  of  the  court  that  Fred  B.  Cook  has 
in  his  possession  and  control  the  following  described  property 
[here  follows  the  description  of  certain  personal  property], 
which  is  the  subject  of  litigation  in  this  action  and  which  is 
held  by  him,  on  motion  of  B.  F.  Bobertson,  Esq.,  the  attorney 
for  the  plaintiff,  it  is  hereby  ordered  that  said  Fred  B.  Cook 
deliver  possession  of  the  said  property  to  W.  T.  McDonald,  as 
receiver,  pending  this  action  and  subject  to  further  direction 
of  the  court."  This  order  bore  date  March  25, 1910,  the  date 
of  the  bond  sued  on,  and  was  signed  by  the  judge  of  the  court 

Defendants  lodged  an  objection  to  the  introduction  of  this 
ordor  upon  the  ground  that  it  was  not  an  order  appointing  a 
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receiver.  The  court  sustained  the  ohjeetion,  and  the  instru- 
ment was  not  admitted  in  evidence;  and  as  it  was  the  only 
order  ever  made  appointing  or  attempting  to  appoint  a  re- 
ceiver, the  court  was  obliged  to  find  against  plaintiff  upon  his 
allegation  as  to  the  appointment  of  a  receiver,  and  gave  judg- 
ment for  the  defendant. 

The  ruling  of  the  court  above  set  forth  presents  the  vital 
question  upon  which  this  appeal  hinges.  If  no  order  was  ever 
made  appointing  a  receiver,  there  was  no  consideration  for 
the  bond  sued  on,  and  no  recovery  could  be  had  thereon. 

The  determination  of  the  effect  of  the  order  in  question  is 
not  without  diflSculty.  It  certainly  is  most  informal  as  an 
order  of  appointment  and  not  at  all  in  conformity  with  such 
orders  as  usually  made.  It  does  not  in  direct  language  ap- 
point a  receiver,  and  yet  it  is  clear  from  the  language  used 
by  the  court  in  the  order  that  the  court  intended  that  Mc- 
Donald should  accept  and  take  possession  of  the  property  in 
litigation,  and  hold  the  same  pending  the  determination  of  the 
action,  subject  to  the  order  of  the  court.  Such  are  the  par- 
ticular functions  and  duties  of  a  receiver.  A  receiver  is  a 
person  authorized  to  take  possession  of  property  in  litigation 
for  the  purpose  of  preserving  it  for  whichever  of  the  litigants 
the  court  may  finally  determine  is  entitled  thereto.  The  order 
in  question,  though  very  informally  worded  and  not  at  all  to 
be  commended  as  a  model  for  future  orders,  in  substance  and 
effect  gave  authority  to  McDonald  to  take  possession  of  the 
property  and  hold  it  pending  the  action.  While  the  manda- 
tory words  of  the  order  were  directed  to  Cook,  the  defendant 
in  the  action,  and  directed  him  to  deliver  the  property  de- 
scribed to  McDonald,  as  receiver,  the  same  words  necessarily 
carried  with  them  an  authorization  to  McDonald  to  take  pos- 
session thereof  as  receiver,  and  to  hold  possession  subject  to 
the  future  order  of  the  court.  He  was  thus  constituted  a 
receiver,  and,  as  the  record  shows,  subsequently  and  before 
entering  upon  his  duties  gave  a  bond  as  such.  We  must  look 
to  the  substance  and  effect  of  the  order  rather  than  to  its  mere 
form. 

That  our  conclusion,  as  to  the  proper  construction  of  the 
order  in  question,  is  correct  is  supported,  we  think,  by  the 
following  authorities:  CUbbes  v.  Oreenville  &  Cohimbia  B.  R, 
Co.,  15  S.  C.  304;  Lyons-Thomas  Co.  v.  Perry  Co.,  88  Tex. 
468,  [27  S.  W.  100] ;  Kimbrough  v.  Orr  Shoe  Co.,  98  Ga.  537, 
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[25  S.  E.  576],  and  Pulton  ▼.  Davidson,  3  Heisk.  (50  Tenn.) 
614. 

In  none  of  the  cases  above  cited  was  the  action  nx>on  the 
bond  given  for  the  appointment,  but  in  each  of  them  the  rights 
of  the  litigants  depended  upon  the  sufficiency  of  the  order  as 
an  order  for  the  appointment  of  a  receiver.  In  none  of  said 
cases  was  the  person  in  terms  appointed  as  a  receiver ;  but  in 
each  case  he  was  held  to  be  such  because  of  the  authority  given 
him  and  the  duty  imposed  by  the  order.  Indeed,  in  Lyons- 
Thomas  Co.  V.  Perry  Co.,  88  Tex.  468,  [27  S.  W.  100],  the 
judge  in  vacation  refused  to  appoint  a  receiver,  but  appar- 
ently by  consent  made  an  order  authorizing  a  person,  to  whom 
a  conveyance  in  trust  had  been  made,  which  was  attacked  in 
the  proceeding,  to  execute  the  trust  under  the  direction  and 
control  of  the  court.  The  judge  had  no  jurisdiction  in  vaca- 
tion to  appoint  a  trustee,  but  did  have  power  to  appoint  a 
receiver.  The  court  found  no  difficulty  in  upholding  the 
order  as  one  appointing  a  receiver. 

The  order  offered  in  this  case  was  in  substance  sufficient  as 
an  appointment  of  a  receiver,  and  the  court  erred  in  sustain- 
ing the  objection  thereto,  and  for  this  reason  the  order  should 
be  reversed. 

Plaintiff  sought  to  recover  damages  for  interruption  to  his 
business,  and  also  on  account  of  fees  paid  to  an  attorney  for 
procuring  a  dissolution  of  the  order  appointing  the  receivei. 
The  evidence  showed  that  although  he  had  given  a  note  for 
the  attorney  fees,  he  had  not  up  to  the  time  of  the  trial  paid 
anything  thereon.  Attorneys'  fees  cannot  be  recovered  in 
such  an  action  as  this  unless  they  be  actually  paid.  {Willson 
V.  McEvoy,  25  Cal.  170;  Prader  v.  Orimm,  28  Cal.  12;  Lott  v. 
MitckeU,  32  Cal.  24.) 

Upon  a  retrial  it  is  possible  that  this  defect  in  proof  of  dam- 
ages may  be  met,  for  '^  Damages  may  be  awarded  in  a  jadici&l 
proceeding  for  detriment  resulting  after  the  commencement 
thereof,  or  certain  to  result  in  the  future."  (Civ.  Code,  sec. 
3283;  McLennan  v.  Ohmen,  75  Cal.  558,  [17  Pac.  687] ;  Hicks 
V.  Herring,  17  Cal.  566.) 

The  order  is  reversed  and  the  cause  remanded  for  a  new 
triaL 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[dw.  No.  1132.    Seeond  Appellate  District. — September  21,  1912.] 

Q.  WILLIAMS,  Petitioner  and  Respondent,  v.  W.  D. 
GAREY,  as  County  Auditor  of  the  County  of  Imperial, 
State  of  California,  Defendant  and  Appellant. 

Officebs — Changs  in  Compensation  of  Ofpicb  During  Term — Pre- 
sumption OF  Increase — Change  Inoperativb  Until  New  Term. — 
Where  new  legislation  makes  a  change  in  the  amount  of  compensa- 
tion to  be  paid  to  the  inenmbent  of  an  office  elected  for  a  specified 
term,  nnlesB  it  dearly  appears  by  its  terms  that  such  change  will 
not  operate  to  increase  the  compensation  theretofore  paid,  it  will 
be  presumed  that  the  compensation  is  thereby  increased,  and  that 
the  legislature  did  not  intend  it  to  be  operative  upon  the  current 
term  of  office;  but  if  it  may  actually  or  presumptively  increase  the 
compensation,  it  is  to  be  postponed  in  its  effect  until  the  commence- 
ment of  a  new  term  of  office,  to  which  the  successor  to  the  incumbent 
may  be  elected. 

fn. — Change  of  Legislation  During  Incumbenct  of  County  Recorder 
of  Imperial  Oountt — Decrease  of  Salary — ^Deputies  Paid  from 
Treasury — Presumption. — ^Where  after  an  incumbent  of  the  office 
of  county  recorder  of  Imperial  county  had  assumed  office  on  a  fixed 
salary  of  $3,000,  under  the  obligation  to  perform  all  of  the  duties 
of  the  office,  and  to  pay  any  deputies  therefrom,  when  that  county 
belonged  to  the  thirty-sixth  class,  the  legislature  assumed  to  change 
its  classification,  and  reduced  the  salary  of  that  office  to  $2,000,  and 
provided  for  "as  many  copyists  as  may  be  required,"  who  should 
be  paid  out  of  the  county  treasury,  which  right  did  not  previously 
exist,  and  the  incumbent  assumed  to  appoint  copyists  to  be  so  paid, 
it  is  held  that  it  must  be  presumed  that  an  increase  of  compensa- 
tion would  thereby  result,  and  that  the  legislature  did  not  intend 
that  such  change  should  be  put  into  operation  prior  to  the  com- 
mencement of  a  new  term. 

Id. — Mandamus  of  Copyist  of  Recorder  to  Auditor— Improper  Al- 
lowance of  Writ— Reversal. — ^Where  a  copyist  appointed  by  the 
incumbent  recorder  sought  by  mandamus  to  compel  the  auditor  to 
pay  his  demand  out  of  the  county  treasury,  and  a  demurrer  to  the 
petition  for  the  writ  was  overruled  and  a  peremptory  writ  was 
erroneously  ordered  as  prayed  for,  the  judgment  must  be  reversed 
with  direction  to  sustain  the  demurrer  to  the  petition  for  the  writ. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

19  OsL  App.- 
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Phil  D.  Swing,  District  Attorney,  for  Auditor,  Appellant. 

Shaw,  Boss  &  Dyke,  for  Respondent. 

JAMES,  J. — Prior  to  the  year  1909  the  county  of  Imperial 
was  classified  by  the  legislature  as  a  county  of  the  thirty-sixth 
class.  By  section  4265  of  the  Political  Code  the  salaries  of 
the  various  county  officers  for  such  counties  were  then  fixed. 
The  introductory  portion  of  the  section  referred  to  reads  as 
follows:  **In  counties  of  thirty-sixth  class,  the  county  offi- 
cers shall  receive  as  compensation  for  the  services  required 
of  them  by  law,  or  by  virtue  of  their  office,  the  following  sala- 
ries." By  subdivision  3  of  said  section  it  was  provided  that 
the  county  recorder  should  receive  the  sum  of  $3,000  per  an- 
num. While  this  state  of  the  law  existed  John  B.  Baker  was 
elected  as  recorder  of  Imperial  county,  and  he  in  due  time 
qualified  and  continued  to  act  as  such  recorder  until  the  sec- 
ond day  of  January,  1911,  that  being  the  date  of  the  expira- 
tion of  his  term  of  office.  The  legislature  of  the  year  1909 
amended  the  statute  relating  to  the  classification  of  counties 
and  provided  for  a  new  class  to  be  known  as  the  thirty-sixth 
and  one-half  class,  which  should  include  all  counties  having  a 
population  of  ten  thousand  and  under  ten  thousand  five  hun- 
dred. At  the  same  time  and  by  a  separate  act  the  population 
of  the  various  counties  of  the  state  was  ascertained  and  fixed, 
Imperial  county  being  accredited  with  a  population  of  ten 
thousand  two  hundred  and  fifty.  In  order  to  provide  for 
compensation  to  be  paid  to  officers  of  counties  of  the  thirty- 
sixth  and  one-half  class  a  new  section  was  added  to  the  Polit- 
ical Code,  numbered  4265a,  by  act  approved  March  25,  1909. 
By  this  latter  legislation  changes  were  made  in  the  amount  of 
compensation  theretofore  paid  to  officers  of  counties  of  the 
thirty-sixth  class,  to  which  Imperial  had  belonged,  and  among 
the  changes  so  made  was  one  reducing  the  salary  to  be  paid 
to  the  county  recorder  from  $3,000  to  $2,000  per  annum ;  but 
it  was  added  that  *'the  recorder  may  employ  as  many  copyists 
as  may  be  required,  who  shall  receive  as  compensation  the  sum 
of  five  cents  per  folio  for  recording  any  instrument  or  notice 
except  maps  or  plats,  and  for  copies  of  any  records  or  papers, 
five  cents  per  folio."  The  recorder,  acting  under  the  au- 
thority assumed  to  be  giveu  by  the  new  section  of  the  Politieal 
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Code,  employed  the  petitioner  as  a  copyist,  and  petitioner  ren- 
dered services  as  such  from  the  twenty-fourth  day  of  May, 
1909,  until  the  end  of  December,  1910,  for  which  he  claimed 
to  be  entitled  to  payment  in  the  sum  of  $1,303.70,  of  which 
$532.22  was  paid,  leaving  a  balance  due  and  claimed  in  his 
favor  of  $771.48.  The  county  auditor  refused  to  issue  war- 
rants to  petitioner  for  the  balance  claimed  to  be  due  and  he 
brought  this  proceeding  for  a  writ  to  compel  the  issuance  of 
such  warrants.  A  demurrer  was  interposed  to  his  petition,  in 
which  it  was  assigned  as  ground  therefor  that  the  petition  did 
not  state  facts  suflScient  to  constitute  a  cause  of  action  or  en- 
title petitioner  to  the  relief  prayed  for,  and  particularly  that 
payment  of  the  moneys  demanded  to  petitioner  would  be  in 
violation  of  section  9  of  article  XI  of  the  constitution  of  the 
state  of  California.  The  demurrer  was  overruled  and  defend- 
ant declining  to  answer,  peremptory  writ  of  mandate  was  or- 
dered to  be  issued  as  prayed  for.  From  this  judgment  de- 
fendant has  appealed. 

Section  9  of  article  XI  of  the  constitution  of  this  state  pro- 
vides that  "the  compensation  of  any  county,  city,  town,  or 
municipal  oflScer  shall  not  be  increased  after  his  election  or 
during  his  term  of  office;  ..."  The  application  of  this  pro- 
vision of  the  constitution  to  various  acts  of  the  legislature 
passed  from  time  to  time  affecting  the  compensation  to  be  paid 
to  county  officers  has  been  the  subject  of  a  number  of  deci- 
sions by  our  supreme  court  and  the  question  here  presented 
is  therefore  not  a  new  one.  It  has  been  consistently  and  uni- 
formly held  that  wherever  new  legislation  is  made  which  will 
have  the  effect,  actually  or  presumptively,  to  increase  the  com- 
pensation to  be  paid  to  an  incumbent  officer  of  a  county,  that 
such  legislation  is  to  be  postponed  in  its  effect  until  the  com- 
mencement of  the  new  term  of  office  to  which  the  successor 
of  the  incumbent  may  be  elected.  And  it  is  further  held  that 
where  new  legislation  makes  a  change  in  the  amount  of  com- 
pensation to  be  paid  an  incumbent  of  an  office,  unless  it  clearly 
appears  by  the  terms  of  the  legislative  act  that  such  change 
will  not  operate  to  increase  the  compensation  theretofore  paid, 
it  will  be  presumed  that  the  compensation  is  increased  thereby 
and  that  the  legislature  did  not  intend  the  act  to  be  operative 
upon  terms  of  office  then  current.  {Smith  v.  Mathews,  155 
Cal.  752,  [103  Pac.  199],  and  cases  cited  therein;  followed  by 
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this  court  in  ApplesiUl  y.  Oary,  18  Cal.  App.  885,  [123  Pac 

228].)  It  is  suggested  in  the  brief  of  respondent  that  the  de- 
cision in  the  case  of  Kirkwood  v.  Soio,  87  Cal.  394,  [25  Pac. 
488],  is  applicable,  in  which  it  is  held  that  an  additional  al- 
lowance to  a  county  school  superintendent  for  necessary 
traveling  expenses  during  his  term  of  office  is  not  in  viola- 
tion of  the  section  of  the  constitution  quoted.  That  decision 
rests  upon  the  asserted  ground  that  there  was  no  increase  of 
compensation  made  in  that  case,  but  that  the  increase  was 
merely  of  incidental  expenses  of  the  office.  That  case  was 
later  distinguished  from  the  cases  of  Chapin  v.  Wilcox,  114 
Cal.  498,  [46  Pac.  457],  and  Agard  v.  Shaffer,  141  Cal.  725, 
[75  Pac.  343],  and  the  distinction  urged  in  these  latter  cases 
applies,  if  anything,  with  added  force  to  the  facts  here  present. 
The  law  as  it  provided  for  compensation  to  be  paid  the  re- 
corder at  the  time  Baker  entered  upon  his  term  of  office  made 
no  allowance  whatsoever  to  the  recorder  for  clerical  service  or 
for  assistants  to  aid  him  in  entering  upon  the  records  the 
various  instruments  or  documents  required  or  permitted  by 
law  to  be  recorded.  He  assumed  office  with  the  obligation  on 
his  part  to  perform  all  of  its  duties  for  the  gross  compensa- 
tion of  $3,000  per  annum.  When  by  the  new  act  of  the  legis- 
lature it  was  provided  that  the  recorder  might  employ  as  many 
copyists  as  ''may  be  required,"  who  should  be  paid  out  of  the 
county  treasury,  the  effect  was  to  relieve  the  recorder  from 
the  doing  of  a  portion  of  the  work  of  his  office  which  he  had 
theretofore  been  required  to  perform  himself  in  person  or  by 
deputies  who,  if  they  received  compensation,  were  paid  by  the 
official  out  of  the  gross  compensation  allowed  to  him.  It  can- 
not be  said  as  a  matter  of  fact  that  the  amount  of  compensa- 
tion which  the  copyists  would  receive  for  the  doing  of  the 
work  would  exceed  the  amount  of  the  difference  of  $1,000  be- 
tween the  salary  formerly  provided  for  and  that  provided  by 
the  new  section  of  the  code,  but  it  does  not  appear  by  the 
terms  of  the  new  section  that  such  increase  would  not  be 
worked  or  that  the  legislature  intended  the  new  schedule  of 
salaries  to  be  immediately  operative.  The  presumption,  there- 
fore, must  prevail  that  an  increase  of  compensation  would 
result  and  that  the  legislature  did  not  intend  that  the  act 
should  be  put  in  operation  prior  to  the  commencement  of  the 
new  term  of  office. 
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The  judgment  is  reversed,  with  direction  to  the  trial  court 
to  sustain  the  demurrer  of  defendant  as  interposed  to  the 
petition* 

Allen,  P.  J.,  and  Shaw,  J.,  ooncurred. 


[GIt.  No.  1130.    Second  Appellate  District.— September  21,  1912.] 

CLAEENCE  L.  BAKER,  Petitioner  and  Respondent,  v. 
W.  D.  GAREY,  as  County  Auditor  of  the  CJounty  of 
Imperial,  State  of  California,  Appellant. 

OmcKBs — Changs  m  Ooicpinsation  Dueino  Tkru — ^Pbesumption  of 
INCBKASE — Change  Inoperative — Improper  Writ  of  Mandate. — 
The  facts  and  principles  involved  in  this  case  are  the  same  as  those 
involved  in  WUHams  v.  Oarey,  ante,  p.  769,  and  the  judgment  is 
reversed  npon  the  authority  of  that  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  Cole,  Judge. 

The  facts  are  stated  and  referred  to  in  the  opinion  of  the 
court 

Phil  D.  Swing,  District  Attorney,  for  Auditor,  Appellant. 

J.  Stewart  Ross,  and  Shaw,  Ross  &  Dyke,  for  Respondent. 

THE  COURT.— The  facts  presented  hy  the  record  in  this 
matter  are  identical  with  those  in  case  No.  1132,  entitled  O. 
Williams  against  the  appellant  herein,  ante,  p.  769,  [127  Pac. 
824] ,  and  wherein  in  this  court  an  opinion  was  this  day  filed 
reversing  the  action  of  the  trial  court  had  and  taken  therein. 
Upon  the  authority  of  and  for  the  reasons  giiren  in  the  opin- 
ion so  filed,  the  judgment  herein  is  reversed  and  the  lower 
court  instructed  to  make  an  order  sustaining  the  demurrer 
interposed  by  defendant  to  the  petition  for  the  writ 
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[GIt.  No.  1131.    Second  Appena«e  Distriet.^September  21,  1»12.] 

DIXIE  WILLIAMS,  Petitioner  and  Respondent,  v.  W.  D. 
GAREY,  as  County  Auditor  of  the  County  of  Imperial, 
State  of  California,  Defendant  and  Appellant. 

Offigsbs — Change  in  (Dompsnsation  Dueino  Term — ^PBEsuicraoN  of 
Inobeasb — Change  Inoperative — ^Iicprofeb  Wut  of  Mandate.— 
The  facts  and  principlee  in  this  ease  are  the  eame  as  those  la- 
Tolved  in  Williams  t.  Oarey,  ante,  p.  769,  and  the  judgment  is 
reversed  upon  the  authority  of  that 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  Cole,  Judge. 

The  facts  are  stated  and  referred  to  in  the  opinion  of  the 
court. 

Phil  D.  Swing,  District  Attorney,  for  County  Auditor,  Ap- 
pellant. 

J.  Stewart  Boss,  and  Shaw,  Boss  &  Dyke,  for  Bespondent. 

THE  COUBT.— The  facts  presented  by  the  record  in  this 
matter  are  identical  with  those  in  case  No.  1132,  entitled  Q. 
Williams  against  the  appellant  herein,  ante,  p.  769,  [127  Pac. 
824] ,  and  wherein  in  this  court  an  opinion  was  this  day  filed 
reversing  the  action  of  the  trial  court  had  and  taken  therein. 
Upon  the  authority  of  and  for  the  reasons  given  in  the  opin- 
ion so  filed,  the  judgment  herein  is  reversed  and  the  lower 
court  instructed  to  make  an  order  sustaining  the  demurrer 
interposed  by  defendant  to  the  petition  for  the  writ. 
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[CiT.  No.  1133.    Second  Appellate  District.— September  21,  1912.] 

IRONA  ELDER,  Respondent,  v.  W.  D.  GAREY,  as  County 
Auditor  of  the  County  of  Imperial,  State  of  California, 
Appellant. 

OOUNTT   ClEBK — INCBEASI   OF   COMPENSATION — ^PbOVISION   FOB   SALARIED 

Deputy. — ^Where  at  the  time  of  the  election  of  a  county  clerk  of 
Imperial  county,  while  it  was  a  county  of  the  thirty-sixth  class, 
hie  compensation  was  fixed  at  $2,200  per  annum,  which,  as  provided 
by  section  4290  of  the  Political  Code,  was  made  full  compensation 
for  services  rendered  by  him,  his  deputies  and  assistants,  and  during 
his  incumbency  the  county  was  changed  to  the  thirty-sixth  and  one- 
half  class,  and  the  compensation  of  the  county  clerk  was  fixed  at 
$2,400  per  annum,  and  a  deputy  was  provided  for  at  a  salary  of 
$900  per  annum,  not  before  provided  for,  and  the  incumbent  county 
appointed  such  a  deputy  at  the  salary  stated,  it  is  held  that  the 
provision  therefor  constituted  an  increase  of  the  compensation  of 
the  incumbent,  prohibited  by  section  9  of  article  XI  of  the  con- 
ttitation. 

Id. — ^Distinction  Between  Additional  Deputy  and  New  Deputy. — 
Although,  where  an  officer  at  the  beginning  of  his  term  is  allowed 
salaried  deputies  payable  out  of  the  county  treasury,  the  provision 
for  an  additional  deputy  so  payable  does  not  constitute  an  increase 
in  the  salary  of  the  office,  yet  where,  as  in  this  case,  all  deputies 
or  assistants  are  to  be  paid  out  of  the  incumbent's  salary,  a  pro- 
vision for  a  new  deputy  to  be  paid  out  of  the  county  treasury  con- 
stitutes a  forbidden  increase  in  the  salary  of  the  incumbent.  This 
distinction  muat  be  regarded  as  settled  law. 

lb.— IicPBOPEB  Mandate  fob  Salary  of  New  Deputy.— Where  the  eourt 
below  improperly  overruled  a  demurrer  to  the  petition  of  the  deputy, 
improperly  appointed  by  the  incunvbent,  for  a  writ  of  mandate  to 
enforce  the  payment  of  the  salary  of  such  deputy  in  the  sum  of 
$1,445  out  of  the  county  treasury,  and  ordered  the  auditor  appel- 
lant to  draw  his  warrant  therefor,  and  granted  a  peremptory  writ, 
it  is  held  that  the  judgment  must  be  reversed,  with  direction  to 
the  trial  court  to  sustain  the  demurrer  to  the  petition. 

APPEAL  from  an  order  and  judgment  of  the  Superior 
Court  of  Imperial  County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Phil  D.  Swing,  District  Attorney,  for  County  Auditor,  Ap- 
pellant. 


Digitized  by 


Google 


776  Elder  v.  Oabby.  [19  CaL  App 

J.  Stewart  Ross,  and  Shaw,  Boss  &  Van  Dyke,  for  Re- 
spondent. 

SHAW,  J. — Plaintiff  filed  a  petition  in  the  superior  eonrt 
of  Imperial  county  praying  for  a  writ  of  mandate  to  compel 
the  auditor  of  said  county  to  draw  a  warrant  in  her  favor  for 
$1,445,  covering  salary  alleged  to  be  due  her  as  deputy  county 
clerk  of  Imperial  county  for  the  months  of  June,  1909,  to 
December,  1910,  inclusive.  A  demurrer  interposed  by  de- 
fendant was  overruled  and  a  peremptory  writ  ordered  issued 
as  prayed  for.  From  this  order  and  judgment  defendant 
appeals. 

It  appears  that  one  D.  S.  Elder  was  elected  county  clerk 
of  Imperial  county  for  a  term  commencing  in  August,  1907, 
and  expiring  January  2,  1911.  At  the  time  of  his  election 
Imperial  county  was  a  county  of  the  thirty-sixth  class  and 
the  compensation  of  the  county  clerk  of  such  counties  was 
fixed  at  $2,200  per  annum,  which  sum,  as  provided  by  section 
4290  of  the  Political  Code,  was  declared  to  be  in  full  com- 
pensation for  services  rendered  by  such  officer,  his  deputies 
and  assistants.  By  act  of  the  legislature  of  1909,  Imperial 
county  was  declared  to  be  a  county  of  the  thirty-sixth  and 
one-half  class,  and  by  section  4265a,  Political  Code,  the  com- 
pensation of  the  clerks  of  such  counties  was  fixed  as  follows: 
''Two  thousand  four  hundred  dollars  per  annum;  also  one 
deputy,  who  shall  receive  a  salaiy  of  nine  hundred  dollars 
per  annum."  Under  and  by  virtue  of  this  provision  the  said 
clerk,  on  May  24,  1909,  appointed  petitioner  as  deputy  clerk 
and  the  amount  claimed  by  her  is  for  salary  as  such  official 
Section  9  of  article  XI  of  the  constitution  provides  that  "the 
compensation  of  any  county,  city,  town,  or  municipal  officer 
shall  not  be  increased  after  his  election  or  during  his  term  of 
office."  The  question  presented,  therefore,  is  whether  or  not 
the  act  providing  for  a  deputy  constituted  an  increase  of 
salary  within  the  meaning  of  the  constitutional  provision  just 
cited.  We  do  not  regard  the  question  as  an  open  one  in  this 
state,  and,  hence,  no  good  purpose  could  be  subserved  by  an 
extended  discussion  of  the  matter.  At  the  time  Elder  was 
elected  for  the  term  expiring  in  January,  1911,  the  law  pre- 
scribed his  duties  and  fixed  his  compensation  for  services,  the 
performance  of  which  under  his  oath  he  assumed,  at  the  lump 
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sum  of  $2,200  per  annum,  out  of  which  sum,  under  section 
4290,  Political  Code,  he  was  required  to  pay  all  deputies  and 
assistants  whom  he  mi^ht  at  his  option  employ.  It  was  held 
by  this  court  in  the  case  of  Newman  v.  Lester,  11  Cal.  App. 
577,  [105  Pac.  785],  following  Daggett  v.  Ford  Co.,  99  111.  334, 
Dougherty  v.  Austin,  94  Cal.  607,  [16  L.  R.  A.  161,  28  Pac. 
834,  29  Pac.  1092],  and  Tulare  Co.  v.  May,  118  Cal.  303,  [50 
Pac.  427],  that  where  the  statute  at  the  time  of  his  election 
provided  a  fixed  salary  for  the  officer  and  authorized  the  ap- 
pointment of  a  certain  number  of  deputies,  whose  salaries 
were  also  fixed,  and  all  payable  out  of  the  county  treasury, 
an  act  adopted  during  the  term  of  such  officer  increasing  the 
number  of  his  deputies  whose  salaries  were  thereby  fixed,  did 
not  constitute  an  increase  in  the  salary  of  such  official.  These 
cases,  particularly  Daggett  v.  Ford  Co.  and  Dougherty  v. 
Austin,  together  with  Hanson  v.  UnderhiU,  12  Cal.  App.  545, 
[107  Pac.  1016],  are  authority  for  holding  that  where  the 
compensation  of  an  officer  at  the  time  of  his  election  is  fixed 
at  a  lump  sum,  there  being  no  provision  for  the  appointment 
of  deputies,  then  the  allowance  of  a  deputy  during  such  term 
constitutes  an  increase  of  salary,  and,  hence,  is  obnoxious  to 
the  provisions  of  section  9,  article  XI,  of  the  constitution. 
While  the  logic  and  reasoning  upon  which  this  distinction  is 
based  may  not  appeal  strongly  to  the  writer,  nevertheless, 
such  distinction  has  been  repeatedly  made  and  must  be  re- 
garded as  settled  law. 

The  judgment  appealed  from  is  reversed  and  the  trial  court 
directed  to  sustain  the  demurrer  interposed  by  defendant  to 
the  petition. 

Allen,  P.  J.,  and  James,  J.,  concurred,  , 
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[QiT.  No.  1130.    Second  AppeHate  IHrtriet.— September  21,  1912.] 

MOSES  BALAN  and  J.  P.  McGUE,  Respondents,  v.  NA- 
TIONAL UNION  FIRE  INSURANCE  COMPANY,  a 

Corporation,  Appellant, 

FnUE  INSURANCS — ACTION  ON  POLIOT — OCCUFATIOM  OF  DWELLING — OUT- 
BUILDING— Personal  Propbbtt  in  Dwelling — Cause  of  Action 
NOT  Stated. — Where  a  policy  of  fire  insurance  oorered  a  one-story 
frame  building  and  fixtures  and  general  household  effects  and  wear- 
ing apparel,  and  an  outbuilding  on  the  premises,  and  it  was  made 
effective  as  to  frame  building  only  while  it  was  occupied  solely  as 
a  dwelling,  and  as  to  the  outbuilding  only  while  it  was  used  as 
such,  and  the  personal  property  was  insured  only  while  contained 
in  the  dwelling,  in  an  action  on  the  policy,  where  the  eora- 
plaint  only  alleged  a  destruction  of  all  the  property  by  fire,  but 
contained  no  allegations  as  to  the  uses  of  the  property  as  provided 
in  the  policy,  it  failed  to  state  a  cause  of  action,  and  a  general 
demurrer  thereto  was  improperly  overruled. 

Id. — Appeal  on  Judgment-roll — Affidavit  as  to  Evidence  not  Con- 
sidered.— Where  the  appeal  is  taken  only  upon  the  judgment-roll, 
without  any  statement  of  evidence  or  bill  of  exceptions,  an  affidavit 
to  the  effect  that  the  evidence  at  the  trial  showed  that  at  the  time 
of  the  destruction  of  the  property  insured  the  buildings  were  in  use 
as  described  in  the  policy,  and  that  the  personal  property  insured 
was  in  the  dwelling-house,  such  affidavit  cannot  be  used  to  cure  the 
failure  to  allege  such  facts  in  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  R.  Layng,  for  Appellant. 

Parker  &  Moote,  for  Respondents. 

JAMES,  J. — ^Plaintiffs  brought  this  action  to  recover  for 
loss  sustained  by  fire,  against  which  they  alleged  they  had  been 
indemnified  by  defendant  under  a  policy  of  insurance.  The 
insurance  covered  a  one-story  frame  building  and  fixtures, 
also  general  household  effects  and  wearing  apparel  and  an 
outbuilding  on  the  premises.  By  the  terms  of  the  policy,  a 
copy  of  which  was  attached  to  the  complaint  as  an  exhibit, 
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the  insurance  was  made  effective  as  to  the  first-named  build- 
ing while  it  was  ''occupied  only  as  a  private  dwelling/'  and 
as  to  the  outbuilding  only  while  the  same  was  being  used  as 
such.  The  policy  also  provided  that  the  personal  property 
mentioned  was  insured  while  it  was  contained  in  the  dwelling. 
Plaintiffs  alleged  in  their  complaint  that  the  frame  buildings, 
together  with  all  of  the  property  described  in  the  policy  of 
insurance,  were  destroyed  by  fire,  but  the  complaint  contained 
no  statement  showing  that  the  buildings  were  being  put  to  the 
particular  uses  limited  by  the  insurance  contract  at  the  time 
they  were  destroyed.  In  the  case  of  Arnold  v.  American  Ins. 
Co.,  148  Cal.  660,  [25  L.  R.  A.,  N.  S.,  6,  84  Pac.  182],  it  is 
held  where  like  conditions  of  contract  and  allegations  existed, 
that  the  complaint  failed  to  state  a  cause  of  action.  The  de- 
fendant here  seasonably  raised  the  question  in  the  superior 
court  by  demurrer  to  the  complaint,  but  not  only  was  its  de- 
murrer overruled,  but  it  was  penalized  in  the  sum  of  ten  dol- 
lars as  a  condition  to  its  being  allowed  to  file  an  answer  within 
five  days.  The  record  shows  that  the  demurrer  was  presented 
to  the  court  by  argument.  Respondents  do  not  contend  that 
the  complaint  is  sufficient,  but  expressly  admit  in  their  brief 
that  it  fails  to  state  a  cause  of  action  under  the  authority 
herein  cited.  We  are  asked,  however,  to  consider  the  cont3nts 
of  an  affidavit  filed  in  this  court  showing  that  at  the  trial  of 
the  action  evidence  was  introduced  to  the  effect  that  at  the 
time  of  the  destruction  of  the  property  described  in  the  in- 
surance policy  the  buildings  were  being  used  as  provided  in 
the  policy,  and  that  the  personal  property  was  located  in  the 
dwelling-house.  The  record  on  this  appeal  consists  of  the 
judgment-roll  only,  there  being  no  statement  of  the  evidence 
nor  bill  of  exceptions.  An  affidavit  cannot  be  used  to  supply 
any  matter  which  should  have  been  presented  in  either  of  the 
last-mentioned  forms.  The  question,  therefore,  as  to  whether 
the  admission  of  evidence  establishing  a  material  fact  essen- 
tial to  a  recovery  can  be  made  to  cure  a  failure  to  allege  such 
fact  in  a  complaint  calls  for  no  discussion. 

The  judgment  is  reversed,  with  direction  to  the  trial  court 
to  sustain  the  demurrer  of  defendant  to  the  complaint  of 
plaintiffs  and  allow  plaintiffs  to  amend  their  complaint  within 
such  reasonable  time  as  may  seem  to  the  court  to  be  proper. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CiT.  No.  1048.    First  Appellate  Dutriot.— September  23,  1918.] 

HABBON,  EICKABD  &  McCONE,  a  Corporation,  Bespond- 
ent,  V.  H.  C.  CUTTING,  Appellant. 

LxASB  OF  Machinkby — ^Rbntal  in  Monthly  Instali.mbnts — Cohbi- 
noNAL  Option  to  Pubchasb  at  Ekd  of  Term. — When  a  lease  of 
machinery  provided  for  the  paTinent  of  a  total  rental  in  Beven  equal 
monthly  installments,  and  that  upon  strict  performance  hj  the  lessee 
the  lessee  shall  have  an  option  to  purchase  by  a  small  additional 
payment,  with  a  proviso  for  forfeiture  of  the  right  to  purchase 
if  the  lease  payments  are  not  paid  as  agreed,  the  cod  tract  is  one 
of  lease  and  not  of  sale,  and  upon  default  of  the  lessee  after  making 
the  first  payment,  the  lessor  may  sue  to  recover  the  unpaid  rent 

lb. — Tender  of  Bill  of  Sale  Unnecessabt  in  AonoN  for  Unpaid 
Bent. — ^Where  the  eontract  does  not  require  a  tender  of  a  bill  of 
sale  in  the  action  for  the  unpaid  rent,  even  if  it  be  considered  in 
the  nature  of  a  breach  of  the  contract  both  of  lease  and  purchase, 
such  tender  of  a  bill  of  sale  would  be  unnecessary  before  bringing 
the  suit.  Inasmuch  as  the  lease  agreement  requires  no  formal  docu- 
ment evidencing  the  transfer  of  title,  eases  arising  on  real  estate 
traneactions  have  no  application. 

la — Provision  for  Forfeiture  of  Rights  of  Lessee — ^Termination 
OF  Lease — Bight  of  Possession  by  Lessor — Benefit  of  Lessor— 
Election. — A  provdsion  in  the  lease  that  upon  the  failure  of  the 
lessee  strictly  to  keep  and  perform  any  of  the  covenants  of  the 
lease,  "the  instrument  shall  be  deemed  canceled  and  of  no  further 
effect  as  againat  the  lessor,"  and  that  "all  rights  and  interests  of 
the  lessee  in  and  to  said  property  shall  cease,"  and  "the  lessor  shall 
be  entitled  to  take  into  its  possession  all  of  said  property,"  is  for 
the  benefit  of  the  lessor,  and  the  contract  is  only  void  as  to  the 
lessee  at  the  election  of  the  lessor.  The  lessee  cannot  claim  that  by 
breach  of  the  lease  it  was  canceled  and  of  no  further  effect  as  to 
him,  and  that  the  lessor  cannot  sue  him  thereon. 

Id. — Option  of  Lessee — Conditional  Promise — Will  of  Promisor. — 
If  the  lessee  had  the  option  to  terminate  the  lease  for  his  breach 
of  the  same,  it  would  result  in  a  destruction  of  the  eontract  at  his 
will,  and  a  promise  by  the  lessee  which  is  made  conditional  upon 
the  will  of  the  promisor  would  be  of  little  or  no  value,  since  one 
who  promises  to  do  a  thing  only  if  it  pleases  him  is  not  bound  to 
perform  it  at  aU. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Jas.  M.  Troutt,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Wm.  H.  H.  Hart,  for  Appellant 
Chickering  &  Gregory,  for  Respondent 

KERRIGAN,  J.— This  is  an  appeal  from  a  judgment 
against  the  defendant  and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  action  was  broujrht  to  recover  the  accrued  monthly 
rentals  due  upon  a  lease  contract  of  personal  property. 

On  February  21,  1908,  plaintiff  and  defendant  entered  into 
a  lease,  by  the  terms  of  which  the  plaintiff  leased  to  the  de- 
fendant for  the  period  of  seven  months  a  set  of  bending  rolls, 
at  a  total  rental  of  $710.85,  payable  in  seven  equal  monthly 
installments  of  $101.55,  commencing  with  the  first  day  of 
April,  1908.  The  instrument  among  other  things  provided 
**that  upon  the  failure  of  the  lessee  strictly  to  keep  and 
perform  any  of  the  covenants  or  promises  by  him  agreed  to 
be  performed,  then  and  thereupon,  without  any  notice,  this 
instrument  shall  be  deemed  to  be  canceled  and  of  no  further 
effect  as  against  the  lessor,  and  all  rights  and  interests  of  the 
lessee  shall  cease,  and  all  rent  by  the  lessee  theretofore  paid 
shall  belong  to  the  lessor  as  full  payment  for  the  prior  use  of 
said  property;  and  the  lessor  shall  be  entitled  to  take  into 
his  possession  all  said  property."  The  document  further  pro- 
vided that  **said  lessor  further  agrees  that  upon  strict  per- 
formance by  the  lessee  of  the  foregoing  covenants  and  prom- 
ises by  him  to  be  kept  and  performed,  he  shall  then  .  .  .  have 
the  right  to  purchase  said  property  by  the  prompt  payment  to 
the  lessor  of  the  sum  of  two  (2)  dollars." 

Defendant  made  the  first  payment,  and  the  plaintiff,  having 
waited  until  the  time  for  the  other  payments  had  elapsed,  and 
none  of  them  having  been  made,  although  often  demanded, 
commenced  this  action  for  the  balance  claimed  to  be  due. 

Defendant  asserts  that  the  instrument  which  is  the  basis 
of  this  action  is  not  a  lease,  but  a  contract  of  sale ;  and  that 
as  no  bill  of  sale  of  the  property  was  ever  tendered,  the  action 
cannot  be  maintained;  and  that  moreover,  whether  the  instru- 
ment be  construed  as  a  lease  or  a  contract  of  sale,  the  def end« 
ant  is  not  liable,  because  of  the  provision  therein  that  upon 
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the  failure  of  the  defendant  to  make  any  monthly  paymeni 
the  contract  became  terminated. 

The  instrument  in  question  is  a  lease.  It  was  so  held  in  an 
action  brought  by  the  same  plaintiff  against  Wilson,  Lyon  & 
Co.,  reported  in  4  Cal.  App.  488,  [88  Pac.  512],  where  this 
court  passed  upon  an  instrument  identical  in  form  with  the 
one  here.  There  the  court,  in  the  course  of  its  opinion,  said 
that  the  defendant  took  and  retained  possession  of  the  prop- 
erty, and  no  question  of  the  title  or  possession  of  the  property 
was  involved;  that  the  court  was  merely  called  upon  to  con- 
strue an  instrument  and  determine  the  rights  of  the  parties 
arising  thereunder.  The  instrument  was  designated  a  lease, 
and  that  as  its  terms  were  peculiarly  appropriate  to  instra- 
ments  of  hiring  and  lease,  and  as  it  conferred  upon  the  de- 
fendant no  right  in  the  property  except  to  use  it,  and  ex- 
pressly imposed  upon  it  an  obligation  to  pay  the  plaintiff  for 
such  use,  it  must  be  construed  as  a  lease.  The  court,  contin- 
uing, said  that  the  other  terms  of  the  instrument  restrictive  of 
the  manner  in  which  the  defendant  might  use  the  property 
were  inconsistent  with  its  ownership  by  the  defendant;  and 
the  provision  giving  the  defendant  the  right  to  purchase  the 
property  for  a  small  sum  of  money  furnished  additional 
grounds  for  holding  the  instrument  to  be  a  lease. 

In  the  case  at  bar  no  matter  set  forth  in  the  answer  and  no 
evidence  introduced  at  the  trial  has  any  tendency  to  show 
that  a  sale  of  the  property  was  intended  rather  than  a  lease; 
and  therefore  this  case  comes  squarely  within  the  doctrine  of 
the  one  just  cited. 

Even  if  we  could  regard  this  as  an  action  for  the  breach  of 
a  contract  to  purchase,  still  as  the  instrument  does  not  require 
the  plaintiff  to  tender  a  bill  of  sale,  such  tender  would  not  be 
necessary  before  bringing  suit.  Contracts  for  the  sale  of  real 
property  are  usually  construed  so  that  the  tender  of  a  deed 
and  the  payment  of  the  last  installment  of  the  purchase  price 
are  regarded  as  concurrent  obligations ;  but  obviously  the  lease 
agreement  here  requiring  the  execution  of  no  formal  docu- 
ment evidencing  the  transfer  of  title,  cases  arising  on  real 
estate  transactions  have  no  bearing  upon  the  present  ques- 
tion. 

Defendant  also  asserts  that  it  was  optional  with  him  to 
terminate  the  agreement  by  failing  to  pay  any  monthly  in- 
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stallment ;  that  upon  his  failure  to  pay  the  second  installment 
the  contract  was  canceled  and  of  no  further  effect.  It  is 
true  that  one  of  the  clauses  of  the  lease  provides  that  upon 
the  failure  of  the  lessee  strictly  to  keep  and  perform  any  of 
the  covenants  of  the  lease  the  ''instrument  shall  be  deemed 
canceled  and  of  no  further  effect  as  against  the  lessor";  that 
"all  rights  and  interests  of  the  lessee  in  and  to  said  property 
shall  cease/'  and  that  "the  lessor  shall  be  entitled  to  take 
into  its  possession  all  of  said  property."  But  this  provision 
was  inserted  in  the  lease  contract  for  the  benefit  of  the  lessor ; 
and,  according  to  all  the  decisions  on  the  subject,  the  contract 
is  void  only  as  to  the  lessee  at  the  election  of  the  lessor. 
"Clearly,  appellant  misconstrues  the  force  of  the  language 
upon  which  it  relies.  The  language  means  that  by  a  viola- 
tion of  the  terms  of  the  contract  the  rights  of  the  party  violat- 
ing it  cease,  and  as  to  that  party  and  to  that  extent  the  agree- 
ment becomes  void  and  of  no  effect.  It  would  be  a  very 
unreasonable  construction  to  give  the  language  the  meaning 
for  which  appellant  contends.  It  would  work  the  destruction 
of  the  contract  itself,  and  leave  the  solemn  writing  as  the 
expression  of  the  mere  whim  of  the  parties,  for  a  'promise 
which  is  made  conditional  upon  the  will  of  the  promisor  is 
generally  of  no  value,  for  one  who  promises  to  do  a  thing 
only  if  it  pleases  him  is  not  bound  to  perform  it  at  all.'  " 
(Central  Oil  Co.  v.  Southern  Refining  Co.,  154  Cal.  165,  [97 
Pac.  177].  See,  also,  Wilcoxson  v.  Stitt,  65  Cal.  596,  [52 
Am.  Rep.  310,  4  Pac.  629].) 

There  were  no  errors  in  the  admission  of  evidence. 

The  judgment  and  order  are  affirmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  22,  1912. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehear- 
ing in  the  supreme  court. 
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[0!t.  No.  1148.    Second  Appellate  DiBtriet.— September  28,  1912.1 

EDWARD  T.  YOUMANS,  AppeUant,  t.  H.  S.  CLARKE 
COMPANY,  a  Corporation,  Respondent. 

Account  Stated— Suppobt  or  Finding  roa  Less  Sum  Than  Sued  fo»^ 
Unauthsntxcated  Exhibit  fob  Laboeb  Sum  not  Considebbd. — In 
an  action  upon  an  account  stated  in  the  lum  of  $700,  where  the 
finding  of  the  court  for  a  less  sum  ii  supported,  but  an  exhibit 
^A"  is  printed  in  the  transcript  purporting  to  be  signed  for  the 
larger  sum  sued  for,  but  such  exhibit  is  not  authenticated  in  anj 
manner  nor  shown  to  have  been  used  on  the  hearing  of  the  motion 
for  a  new  trial,  it  cannot  be  deemed  anj  part  of  the  record,  nor 
eonsidered  upon  the  appeal  for  anj  purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frank  R.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

I.  Henry  Harris^  I.  H.  Harris,  and  Charles  A.  Bank,  for 
Appellant. 

C.  L.  Shinn,  and  E.  L.  Kenney,  for  Respondent. 

SHAW,  J. — The  complaint  alleges  that  defendant  was  in- 
debted to  the  Hudson  Hair  Dryer  Company  upon  an  account 
stated  in  the  sum  of  $700  for  goods  and  merchandise  sold  and 
delivered  to  defendant  at  defendant's  special  instance  and 
request;  that  the  Hudson  Hair  Dryer  Company  assigned  the 
account  to  one  M.  T.  Emanuel,  who  in  turn  assigned  the  same 
to  plaintiff.  Other  than  admitting  $280.05  of  the  alleged  in- 
debtedness, the  answer  denied  all  the  material  allegations  of 
the  complaint. 

The  court  found  that  no  account  was  ever  stated  between 
defendant  and  the  Hudson  Hair  Dryer  Company;  that  said 
Hudson  Hair  Dryer  Company  sold  to  defendant  goods  and 
merchandise  of  the  value  and  for  which  defendant  agreed  to 
pay  $280.05,  which  account  plaintiff  had  acquired  by  assign- 
ment, and  gave  judgment  accordingly.  From  this  judgment, 
and  an  order  denying  his  motion  for  a  new  trial,  made  upon 
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a  statement  of  the  case,  plaintiff  appeals,  claiming  judgment 
should  have  been  rendered  for  the  full  sum  of  $700. 

Upon  the  record  presented,  the  appeal  is  without  merit. 
The  findings  clearly  support  the  judgment,  and  the  statement 
contains  uncontradicted  evidence  to  prove  that  at  the  time 
of  making  said  assignment  defendant's  indebtedness  to  the 
Hudson  Hair  Dryer  Company  did  not  exceed  $280.05,  as 
found  by  the  court.  For  the  purpose  of  showing  that  such 
finding,  and  the  finding  that  no  account  was  ever  stated  be* 
tween  the  parties,  are  without  support,  appellant  relies  upon 
a  purported  document,  signed  by  defendant,  which  he  claims 
constitutes  an  account  stated,  whereby  defendant  admitted 
an  indebtedness  in  the  sum  of  $700.  This  document,  however, 
was  not  incorporated  in  the  record,  nor  does  it  purport  to  be 
authenticated  in  any  manner  whatsoever,  and,  hence  it  cannot 
be  deemed  a  part  of  the  record  or  entitled  to  be  considered 
for  any  purpose  on  the  appeal.  The  only  reference  to  the 
document  is  in  the  statement  of  the  testimony  of  M.  T.  Eman- 
uel, who  testified:  "On  the  twenty-ninth  day  of  November, 
1910,  Mr.  H.  S.  Clarke  (president  of  defendant)  and  I  dis- 
cussed these  transactions,  and  at  the  end  of  that  conversation 
he  signed  the  paper  you  have  just  handed  me.  (Paper  in- 
troduced in  evidence  and  marked  'Plaintiff's  Exhibit  A.')'* 
At  the  end  of  the  transcript,  following  the  clerk's  certificate, 
is  printed  a  document  marked  *' Plaintiff's  Exhibit  A,"  but 
there  is  nothing  to  identify  such  paper  as  being  the  one 
signed  by  defendant  and  introduced  in  evidence  at  the  trial, 
or  to  show  that  it  or  any  document  was  used  upon  the  hearing 
of  the  motion  for  a  new  trial.  As  disclosed  by  the  record, 
the  purported  document  is  a  mere  loose  sheet  of  unidentified 
paper,  there  being  nothing  in  the  body  of  the  statement  to 
show  that  it  constituted  a  part  of  the  record  used  upon  the 
hearing,  as  was  made  to  appear  in  the  case  of  Sharon  v. 
Sharon,  79  Cal.  633,  [22  Pac.  26,  131].  This  conclusion 
renders  it  unnecessary  to  consider  other  points  discussed  by 
the  parties. 

The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

10  Oal.  App.- 
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[C!t.  No.  1049.    Unt  Appellate  Distriet.— September  25,  1^12.] 

CHARLES  P.  CLARK  and  HARRIET  E.  CLARK,  Appel- 
lants, V.  H.  A.  VAN  C.  TORCHIANA,  H.  FRANCIS 
ANDERSON,  and  GEORGE  C.  PRATCHNER  COM- 
PANY, a  Corporation,  Respondents. 

Action  fob  Damaobs  foe  Tbespass  on  Real  Propertt — ^Defendants 
Jointly  Ohaboed — ^Plea  of  Ownebs  as  to  Act  of  Independent 
CoNTBACTOB — Obdeb  Gbantino  New  Tbial — ^APPEAL. — ^In  Bction  for 
damages  for  trespass  to  real  property,  where  three  defendants  wera 
jointly  charged,  and  two  of  them  were  owners  of  adjoining  prop- 
erty who  pleaded  in  defense  that  the  sole  liability  was  that  of  an 
independent  contractor  who  had  been  employed  by  the  adjoining 
owners  to  construct  a  street,  it  ia  held  that  upon  appeal  from  aa 
order  granting  a  new  trial  as  to  all  of  the  defendants,  the  sufficiency 
of  such  defense  cannot  be  considered. 

Id. — Obdeb  Gbantino  New  Tbial — Review  upon  Appeal — Sufficiency 
OF  Pleadings  not  Reviewable. — A  new  trial  is  a  re-ezamination 
of  an  issue  of  fact,  and  the  sufficiency  of  the  pleadings,  either  to 
support  the  plaintiff's  cause  of  action  or  to  maintain  any  particular 
defense  relied  upon,  is  not  involved  in  such  re-examination  of  an 
issue  of  fact,  and  therefore  cannot  be  considered  upon  appeal  from 
an  order  granting  a  new  trial. 

Id. — Qenebal  Obdeb  Gbantino  New  Tbial  as  to  Three  Defendants-* 
IiiPBOPEB  Obdeb  as  to  Independent  Gontbaotob. — In  the  action  of 
trespass  brought  against  three  defendants  for  injury  to  plaintiff's 
lot,  and  cutting  off  a  portion  thereof  in  the  construction  of  a  street, 
where  the  judgment  was  against  them  jointly,  and  a  new  trial  was 
granted  as  to  all  of  the  defendants,  where  the  evidence  clearly  shows 
that  two  of  them  were  the  owners  of  lots  who  had  committed  no 
trespass  upon  the  plaintiff's  land,  and  that  the  other  defendant  was 
an  independent  contractor  employed  to  construct  the  street,  who  was 
alone  liable  for  the  trespass  committed,  it  is  held  that  the  new  trial 
was  properly  granted  as  to  such  two  defendants  and  improperly 
granted  as  to  such  independent  contractor. 

Id. — Ohanoe  of  Common-law  Rule  as  to  Effect  of  Vacattno  Obdeb 
AS  TO  All  Joint  Tort-feasobs. — The  settled  common-law  rule 
that  when  a  verdict  or  judgment  against  several  persons  jointly 
charged  as  tort-feasors  is  set  aside  for  error  as  to  one  or  mare  of 
them,  a  reversal  of  the  same  is  necessitated  as  to  all  of  them,  has 
been  materially  modified,  if  not  entirely  suspended,  by  statute  in 
this  state,  in  which  it  is  now  the  rule  that,  if  a  verdict  and  judg- 
ment be  given  against  several  persona  sued  jointly,  the  Terdict,  if 
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found  erroneous  as  to  one  of  them,  may  be  vacated  as  to  that  one 
onljy  and  continue  in  full  force  and  effect  as  to  the  remaining 
defendants. 
Ii>. — QuxsTiON  OF  Actual  Damages — ^Punitivb  Damages  not  Involved. 
Where  the  evidence  clearly  shows  that  the  amount  of  actual  dam- 
ages to  plaintiff's  land  exceeded  the  amount  allowed  by  the  verdict 
of  the  jury,  no  question  of  punitive  damages  is  involved  in  the  case 
or  arises  upon  the  record. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County  denying  a  new  trial.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  M.  Cassin,  and  Cassin  &  Lucas,  for  Appellants. 

W.  P.  Netherton,  and  Netherton  &  Torchiana,  for  Respond- 
ents. 

W.  P.  Netherton,  for  H.  A.  Van  C.  Torchiana,  Respondent. 

H.  A.  Van  C.  Torchiana,  W.  P.  Netherton,  and  Stratton, 
Kaufman  &  Torchiana,  for  George  C.  Pratchner  Co.,  a  Cor- 
poration, Respondent. 

LENNON,  P.  J. — This  is  an  appeal,  upon  a  bill  of  excep- 
tions, from  an  order  granting  a  new  trial  in  an  action  for 
damages  for  trespass  to  real  property. 

The  plaintiffs,  for  cause  of  action,  pleaded  practically  the 
following  facts:  The  plaintiffs  were  the  owners  of  a  lot  of 
land  peculiarly  adapted  to  residence  purposes  in  the  city  of 
Santa  Cruz.  Plaintiffs  purchased  this  land  from  the  defend- 
ants Anderson  and  Torchiana,  and  as  a  part  of  the  considera- 
tion for  its  purchase  said  defendants  agreed  with  the  plaintiffs 
to  cut  and  construct  a  public  street  immediately  south  of  the 
southerly  boundary  line  of  said  lot.  Subsequent  to  the  sale 
of  the  lot  the  defendants,  Anderson  and  Torchiana,  and  the 
Pratchner  Company,  jointly  commenced  to  construct  the  pro- 
posed street  upon  lands  previously  surveyed  and  staked  out, 
and  which  if  followed  would  have  kept  the  course  of,  and  loca- 
tion of,  said  street  free  and  clear  of  plaintiffs'  lot.  The  de- 
fendants, in  the  construction  of  said  street,  knowingly  and 
willfully,  and  without  the  knowledge  or  consent  of  the  plain- 
tiffs, deviated  from  the  surveyed  line  of  said  proposed  street, 
and  entered  upon  the  plaintiffs'  lot  at  the  southeasterly  part 
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thereof,  and  removed  therefrom  large  quantities  of  earth  and 
soil,  and  constructed  said  street  through  a  portion  of  said  lot, 
all  to  plaintiCs'  damage  in  the  sum  of  $750. 

The  several  defendants  answered  separately.  They,  in 
effect,  denied  all  of  the  material  allegations  of  the  complaint. 
In  addition,  however,  the  answer  of  the  defendant  Anderson 
averred  that  the  construction  of  the  proposed  street  "was  a 
neighborhood  affair,  to  which  all  the  neighbors  beneficially  in- 
terested donated  funds  and  land,  and  that  the  only  obligation 
which  this  defendant  took  upon  himself  was  to  donate  his 
interest  in  part  of  the  land  covered  by  said  proposed  street, 
and  to  pay  one-half  of  the  total  cost  of  construction  less  the 
amount  paid  by  all  the  neighbors  with  the  exception  of  his 
codefendant,  H.  A.  Van  C.  Torchiana,  who  agreed  to  pay  the 
other  half;  that  he  acted  as  agent  for  all  the  interested  par- 
ties, and  engaged  the  contracting  firm,  the  George  C.  Pratch- 
ner  Co.,  a  corporation,  to  cut  said  street  in  accordance  with 
the  survey  previously  made,  .  .  .  and  that  he  instructed  said 
contracting  company  to  build  a  good  and  sufficient  grade  on 
and  upon  the  lands  conveyed  by  this  defendant  and  his  co- 
defendant  Torchiana  for  the  benefit  of  himself,  his  codefend- 
ant and  all  parties  interested.  .  .  .  That  he  did  instruct  said 
contracting  firm  of  George  C.  Pratchner  &  Co.  to  proceed  with 
the  construction  of  said  road,  and  that  he  let  a  contract,  as 
agent  for  all  the  parties  beneficially  interested  in  the  construo- 
tion  of  said  road,  to  said  George  C.  Pratchner  Co.,  and  that  he 
never  knew  during  the  construction  of  said  road  that  said 
contractor  in  any  way  infringed  upon  the  rights  of  said 
plaintiffs  or  either  of  them,  but  was  only  informed  after  the 
road  was  fully  finished  that  said  contractor  had  made  a  slight 
mistake  and  had  cut  into  a  small  corner  of  plaintiffs'  land/' 

Upon  the  issues  thus  framed  the  case  was  tried  by  the 
lower  court  with  a  jury,  and  the  trial  resulted  in  a  verdict  for 
the  plaintiffs,  upon  which  judgment  was  entered  against  all 
of  the  defendants  in  the  sum  of  $500. 

Subsequently  the  defendants  interposed  a  motion  for  a  new 
trial  based  upon  the  grounds,  (1)  a  resort  by  the  jury  to  the 
determination  of  chance  on  the  question  submitted  to  them; 
(2)  excessive  damages,  appearing  to  have  been  given  under 
the  influence  of  passion  and  prejudice;  (3)  insufficiency  of 
the  evidence  to  justify  the  verdict;  (4)  that  the  verdict  is 
against  law. 
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A  new  trial  was  granted  to  all  of  the  defendants  by  the 
lower  court,  for  the  reason,  as  specifically  stated  in  the  order 
granting  the  same,  that  ''There  was  no  eyidence  whatever  to 
sustain  the  verdict  as  to  the  defendants  Anderson  and  Tor- 
ehiana.'* 

Notwithstanding  the  fact  that  the  lower  court  based  its 
ruling,  in  granting  a  new  trial  as  to  all  of  the  defendants, 
solely  upon  the  insufficiency  of  the  evidence  to  support  the 
verdict  against  two  of  the  defendants,  the  order  appealed  from 
must  be  afSrmed  in  whole  or  in  part  if  it  can  be  justified  upon 
any  of  the  grounds  which  were  made  the  basis  of  the  motion 
for  a  new  trial.  This  is  conceded  by  the  plaintiffs,  and  it  is 
not  disputed  that  the  order  granting  a  new  trial,  in  so  far  as 
it  affects  the  defendants  Anderson  and  Torchiana,  must  be 
affirmed  if  it  can  be  fairly  said  that  the  record  fails  to  show 
any  evidence  whatsoever  in  support  of  the  verdict  against  said 
defendants,  or  that  the  record  shows  a  substantial  conflict  in 
the  evidence  as  to  their  participation  in  the  trespass  com- 
plained of.  It  is  insisted,  however,  upon  behalf  of  the  plain- 
tiffs that  the  record  does  not  reveal  a  single  valid  ground  upon 
which  the  order  granting  a  new  trial  as  to  all  of  the  defend- 
ants can  be  justified ;  and  furthermore,  that  the  record  shows 
without  conflict  ample  evidence  to  support  the  verdict  not 
only  as  against  the  defendant  Pratchner  Company  but  as 
against  the  defendants  Anderson  and  Torchiana  as  well. 
Plaintiffs  further  contend  that  even  if  we  should  agree  with 
the  trial  court  that  the  evidence  is  insufficient  to  support  the 
verdict  against  the  two  last-named  defendants,  the  verdict 
and  judgment  rendered  and  entered  against  Pratchner  Com- 
pany should  not  be  disturbed,  because  the  evidence  upon  the 
whole  case  without  conflict  supports  tho  verdict  against  that 
particular  defendant. 

The  case  was  tried  in  the  lower  court  apparently  upon  the 
theory  that  the  defendants  Anderson  and  Torchiana  had  in- 
terposed and  relied  upon  the  defense  that  the  trespass  com- 
plained of  was  committed  by  an  ''independent  contractor." 
The  point  is  now  made  by  the  plaintiffs  that  the  affirmative 
allegations  of  the  respective  answers  of  these  two  defendants 
did  not  state  facts  sufficient  to  constitute  such  a  defense. 
This  point  cannot  arise  upon  an  appeal,  such  as  we  have  in 
the  present  case,  from  an  order  granting  a  new  triaL 
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A  new  trial  is  a  re-examination  of  an  issue  of  fact,  and  tbe 
sufficiency  of  the  pleadings  to  support  a  plaintiff's  cause  of 
action,  or  maintain  any  particular  defense  relied  upon  by  a 
defendant,  is  not  involved  in  a  re-examination  of  an  issue  of 
fact ,  and  therefore  cannot  be  considered  upon  an  appeal  from 
an  order  granting  a  new  trial.  {Martin  ▼.  Matfield,  49  Cal. 
42 ;  Brison  v.  Brison,  90  Cal.  323,  [27  Pac.  186] ;  Crescent 
Feather  Co.  v.  United  Upholsterers'  Union,  153  Cal.  433,  [95 
Pac.  871] ;  Riverside  Water  Co.  v.  Gage,  108  Cal.  240,  [41 
Pac.  299].) 

Whatever  the  theory  of  the  defense  may  have  been,  and 
aside  from  the  question  of  the  technical  suflSciency  of  the  re- 
spective answers  of  the  defendants  Anderson  and  Torchiana 
to  support  any  particular  defense  relied  upon  by  them,  it  is 
certain  that  these  two  defendants,  by  the  specific  denials  of 
their  answers,  put  in  issue,  so  far  at  least  as  they  were  con- 
cerned, every  material  allegation  of  the  plaintiffs'  complaint. 
Under  the  general  issue  thus  raised,  the  burden  was  upon  the 
plaintiffs  to  show  by  a  preponderance  of  the  evidence  that  the 
trespass  and  damage  complained  of  resulted  from  the  joint 
act  of  all  of  the  defendants  rather  than  from  the  independ- 
ent, individual  act  of  the  defendant  Pratchner  Company. 
This  the  plaintiffs  utterly  failed  to  do.  In  this  behalf  we  do 
not  deem  it  necessary  to  narrate  and  review  the  evidence  in 
detail.  It  will  suffice  to  say  that  the  record  of  the  evidence 
adduced  at  the  trial  and  upon  the  whole  case  shows,  we  think, 
clearly  and  conclusively,  and  without  conflict,  that,  although 
contracted  for  and  authorized  by  the  defendants  Anderson 
and  Torchiana,  the  work  of  constructing  the  street  in  ques- 
tion was  undertaken  and  done  wholly  by  and  under  the  sole 
and  immediate  supervision  and  control  of  the  defendant 
Pratchner  Company,  and  that  the  damage  resulting  to  plain- 
tiffs therefrom  was  the  individual  and  independent  act  of  the 
defendant  Pratchner  Company.  This  being  so,  the  defend- 
ants Anderson  and  Torchiana  could  not  be  held  legally  liable 
for  the  trespass  and  damage  to  plaintiffs'  lot;  and  under  the 
instructions  of  the  trial  court,  which  clearly  and  correctly 
stated  the  law  upon  this  phase  of  the  case,  the  jury  should 
have  rendered  a  verdict  in  favor  of,  rather  than  against,  the 
defendants  Anderson  and  Torchiana. 

It  follows  from  what  has  been  said  that  it  was  not  only  the 
right,  but  the  duty,  of  the  lower  court  to  grant  the  last-named 
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defendants  a  new  trial,  and  that  in  so  far  as  they  are  con- 
cerned, the  order  appealed  from  must  be  affirmed. 

With  reference  to  the  defendant  Pratchner  Company,  the 
record,  we  think,  reveals  ample  evidence  to  support  the  ver- 
dict and  judgment  rendered  and  entered  against  it.  The  fact 
that  this  particular  defendant  had  trespassed  upon  plaintiffs' 
lot  in  constructing  the  street  in  question  was  not  denied  by 
the  answer  of  any  of  the  defendants,  nor  was  this  fact  dis- 
puted at  the  trial.  In  so  far  as  that  defendant  was  concerned, 
the  magnitude  of  the  trespass  and  the  amount  of  damage  re- 
sulting therefrom  were  the  paramount  issues  raised  by  the 
pleadings.  Upon  the  question  of  the  extent  of  the  trespass 
and  the  resulting  damage  the  evidence,  save  in  minor  matters, 
was  free  from  conflict.  Generally,  it  was  shown  that  in  the 
construction  of  the  street  some  two  hundred  and  twenty  cubic 
yards  of  earth  were  excavated  and  removed  from  the  plain- 
tiffs' lot;  and  that  in  order  to  restore  the  lot  to  its  former 
condition  the  excavation  would  have  to  be  refilled,  and  to  do 
this  successfully  it  would  be  necessary  to  build  a  retaining 
wall.  The  cost  of  refilling  and  building  the  retaining  wall 
was  estimated  by  plaintiffs'  witness  to  be  $540.50. 

These  are  undisputed  facts  in  the  case.  True,  it  was  tes- 
tified to  by  witnesses  for  the  defense  that  the  peculiar  forma- 
tion and  character  of  plaintiffs'  lot  would  not  support  a  re- 
taining wall  such  as  was  admitted  would  be  necessary  to  with- 
stand the  pressure  exerted  by  the  weight  of  the  material  which 
would  be  used  in  the  refilling.  Under  the  pleadings  in  this 
case  it  is  doubtful  if  such  testimony  was  properly  admitted  in 
evidence ;  but  however  that  may  be,  it  was  not  opposed  to  the 
plaintiffs'  proof  of  the  necessity  for  refilling  in  order  to  re- 
store the  lot  to  its  original  condition  and  value;  nor  did  it 
tend  to  disprove  or  contradict  plaintiffs'  case  as  to  the  extent 
and  the  measure  of  the  damage  suffered  by  them.  On  the 
contrary,  its  tendency  was  to  increase  plaintiffs'  proof  of  dam- 
age by  showing  that  it  was  impossible  at  any  cost  to  restore 
plaintiff'  lot  to  its  original  condition.  In  short,  the  admitted 
facts  of  the  case,  coupled  with  the  evidence  adduced  at  the 
trial,  were  amply  sufficient,  upon  the  question  of  trespass  and 
the  issue  of  damages,  to  support  the  verdict  against  the  de- 
fendant Pratchner  Company.  In  the  absence  of  a  showing  of 
error  in  other  respects  sufficient  to  support   the  remaining 
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groonda  of  the  motion  for  a  new  trial,  the  verdict  and  judg- 
ment rendered  and  entered  against  the  Pratchner  Company 
must  stand.  Evidently  the  lower  court  was  impelled  to  grant 
a  new  trial  as  to  all  of  the  defendants  from  a  mistaken  notion 
that  if  it  was  found  that  a  new  trial  was  rightfully  due  to 
one  or  more  of  the  defendants,  it  must  necessarily  be  granted 
as  a  matter  of  law  to  all  of  the  defendants,  merely  because 
they  were  all  jointly  charged  with  participating  in  the  tres- 
pass complained  of.  It  was  the  common-law  rule  that  the  re- 
versal of  a  joint  judgment  against  several  joint  tort-feasors 
for  error  against  one  defendant  necessitated  a  reversal  of  the 
judgment  as  to  all  of  the  defendants.  This  rule  has  been 
materially  modified,  if  not  entirely  superseded,  by  statute  in 
this  state ;  and  now  it  is  the  rule  that  if  a  verdict  and  a  judg- 
ment be  given  against  several  defendants  who  have  been  sued 
jointly,  the  verdict  and  judgment,  if  found  to  be  erroneous 
as  to  any  one  of  the  defendants,  may  be  vacated  as  to  that 
one  only,  and  continue  in  full  force  and  effect  as  to  the  re- 
maining defendants.  (Code  Civ.  Proc,  sees.  578,  579;  Nich- 
ols V.  Dunphy,  58  CaL  605 ;  Cole  v.  Roebling  Construction  Co.^ 
156  Cal.  443,  [105  Pac.  256] ;  Zibbell  v.  Southern  Pacific  Co., 
160  CaL  237,  [116  Pac.  513].) 

Counsel  on  both  sides  have  discussed  at  some  length  the 
question  as  to  whether  or  not  the  jury  under  the  evidence  was 
justified  in  rendering  a  verdict  for  punitive  damages.  From 
our  reading  and  understanding  of  the  evidence  it  clearly  ap- 
pears, €md  practically  without  conflict,  that  the  trespass  com- 
plained of  resulted  in  actual  damage  to  the  plaintiffs  in  a 
sum  in  excess  of  $500;  the  jury's  verdict  was  for  but  $500; 
and  if  plaintiffs'  proven  damages  exceeded  that  amount,  we 
are  at  a  loss  to  perceive  how  any  question  of  punitive  damages 
can  arise  on  the  record. 

For  the  reasons  stated  the  order  appealed  from  is  affirmed 
as  to  the  defendants  Anderson  and  Torchiana,  and  it  is  re- 
versed in  so  far  as  it  purports  to  grant  a  new  trial  to  the 
defendant  Pratchner  Company. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
distriet  court  of  appeal  on  October  25, 1912» 
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[CIt.  No.  1187.    Seeond  AppeUato  IMstrfet.— September  26,  1918.] 

C.  N.  WILSON  and    CHARLES    LANTZ,  Appellants,  ▼. 
MARTHA  HERBST  LEO,  Respondent. 

SuxMONS — Order  for  Sbrvics  bt  Publication — ^Insutficient  Affi- 
davit—Statements OF  Process  Servers. — An  aflfidavit  by  the  plain- 
tiff for  the  publication  of  Bummons  made  nearly  three  years  after 
the  filing  of  the  complaint,  stating  that  the  plaintiff  lent  "two  per- 
eons  mt  different  times"  to  the  place  where  affiant  was  informed 
that  defendant  resided  in  the  county,  to  obtain  service  upon  de- 
fendant, that  each  of  them  returned  the  papers  to  affiant,  with 
the  information  that  they  found  the  gates  of  said  premises  locked, 
and  with  signs  thereon  warning  persons  from  entering  the  prem- 
ises on  account  of  vicious  dogs  confined  therein,  and  that  though 
they  saw  her  at  one  time  on  the  front  porch,  they  could  not  reach 
her  or  speak  with  her  on  account  of  the  locked  gates  and  said 
vicious  dogs,  and  that  defendant  cannot  be  found  within  the  state 
after  diligent  search,  was  insufficient  to  justify  the  order  for  pub- 
lication. 

Id. — ^Properly  Qualified  Service  not  Shown — ^Hearsay  Statements 
m  Affidavit. — ^Where  no  effort  was  made  to  obtain  the  service  of 
the  summons  through  the  sheriff  of  the  county,  whose  official  duty 
it  is  to  serve  the  process,  nor  is  it  made  to  appear  that  the  two 
persons  directed  to  make  the  service  were  in  any  manner  qualified 
to  make  the  service,  nor  were  their  affidavits  presented,  but  the 
statements  as  to  their  efforts  made  to  the  affiant  are  but  hearsay, 
and  may  be  untrue  in  fact,  without  any  impeachment  of  the  truth- 
fulness of  affiant's  sta/tement,  their  affidavits  should  have  been 
presented  showing  the  nature  of  the  effort  made  to  serve  the  de- 
fendant. 

lb. — Inadvertent  Order  of  Publication  Properly  Set  Aside — Quash- 
ing OF  Service — Discretion. — It  is  held  that,  under  the  insufficient 
affidavit,  the  order  of  publication  of  the  summons  was  inadvertently 
and  improperly  made,  and  that  there  was  no  abuse  of  discretion 
on  the  part  of  the  court  in  making  an  order  quashing  the  service  of 
the  summons  by  publication. 

Id. — Failure  to  Serve  Summons  Within  Three  Years — Dismissal 
OF  Action — ^Exceptions — Conflicting  Evidence  as  to  Secretion 
TO  Avoid  Service — Conclusive  Finding. — Section  581a  of  the  Code 
of  Civil  Procedure  imposes  upon  the  court  the  duty  of  dismissing 
the  action,  unless  the  summons  shaU  be  served  and  return  made 
within  three  years  after  the  commencement  of  the  action,  unless, 
as  provided  in  the  exceptions  theretO|  the  failure  was  due  to  the  fact 
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that  the  defendant  lecreted  herself  within  the  state  to  avoid  lenriea 
of  summons  or  was  absent  therefrom.  Proof  that  she  secreted  her- 
■elf  to  avoid  such  service  might  be  made  to  avoid  the  dismissal; 
but  where  the  evidence  was  conflicting  on  that  question,  the  finding 
of  the  court  that  she  did  not  so  secrete  herself  must  be  deemed  con- 
elusive,  and  the  order  of  the  court  dinnisnng  the  action  eannot  be 
disturbed. 

APPEAL  from  a  jud-gment  of  the  Superior  Court  of  Lot 
Angeles  County,  and  from  orders  vacating  the  service  of  sum- 
mons and  granting  a  motion  to  dismiss  an  action.  N.  P. 
Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Lantz,  W.  J.  Wood,  and  Davis,  Lantz  &  Wood,  for 
Appellants. 

George  H.  Eelch,  for  Respondent 

SHAW,  J. — Th«  complaint  herein  was  filed  and  summons 
Issued  on  October  31,  1908.  On  August  22,  1911,  plaintiff 
Lantz  filed  and  presented  his  afiidavit  upon  which,  in  accord- 
ance with  his  prayer,  the  court  made  an  order  directing  that 
service  of  summons  be  made  by  the  publication  thereof.  Affi- 
davit of  publication  was  made  and  filed  October  31,  1911. 
Thereafter,  and  more  than  three  years  after  the  filing  of  the 
complaint,  defendant  moved  to  quash  the  service  of  summons 
so  made  by  publication  and  dismiss  the  action,  the  ground 
therefor,  among  others,  being  the  insufficiency  of  the  affidavit 
upon  which  the  order  of  publication  was  made,  and  that  more 
than  three  years  had  elapsed  since  the  filing  of  the  complaint 
without  due  return  of  service  of  summons.  This  motion  was 
granted,  judgment  of  dismissal  following.  PlaintiflEs  appeal 
from  the  orders  and  the  judgment  of  dismissal. 

As  appears  from  the  affidavit  filed  on  August  22,  1911, 
which  was  nearly  three  years  after  the  filing  of  the  complaint, 
the  right  to  the  order  for  service  by  publication  was  based 
upon  the  ground  that,  after  diligent  search  to  find  her  de- 
fendant could  not  be  found  in  the  state  and  that  she  con- 
cealed herself  to  avoid  the  service.  Section  412  of  the  Code 
of  Civil  Procedure  provides  that  "Where  the  person  on  whom 
service  is  to  be  made  •  •  •  cannot,  after    due  diligence^  be 
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found  within  the  state;  or  conceals  himself  to  avoid  the  ser- 
vice of  summons,  .  .  .  and  the  fact  appears  by  aflBdavit  to  the 
satisfaction  of  the  court,  or  a  judge  thereof;  .  .  .  such  court 
or  judge  may  make  an  order  that  the  service  be  made  by  the 
publication  of  the  summons."  In  Rue  v.  Quinn,  137  Cal.  651, 
[66  Pac.  216,  70  Pao.  732],  it  is  said:  ••In  making  the  order 
for  the  service  by  publication  the  judge  acts  judicially  upon 
the  evidence  which  the  code  requires  to  be  presented  to  him 
for  that  purpose,  and  can  act  upon  no  other  evidence  than 
•uch  as  is  prescribed  by  the  code."  And  this  evidence,  ac- 
cording to  the  provisions  of  the  code,  must  be  presented  in 
the  form  of  an  affidavit  stating  the  fact  upon  which  the  court 
bases  its  conclusion  that  the  party  cannot  be  found  or  con- 
ceals himself.  The  order  recites  that  ''upon  reading  and 
filing  the  affidavit  of  Charles  Lantz  and  it  satisfactorily  ap- 
pearing therefrom  to  me  that  the  defendant,  Martha  Herbst 
Leo,  cannot  after  due  diligence  be  found  within  the  state," 
etc.  It  thus  appears  that  at  the  time  of  making  the  order 
the  court  was  satisfied  of  the  existence  of  the  fact  that  the 
defendant  could  not  be  found  in  the  state.  The  question 
therefore  presented  is  whether  or  not  the  matters  stated  in 
the  affidavit  were  sufficient  to  establish  the  fact  that  defend- 
ant oould  not  be  found  in  the  state.  The  affidavit  shows  that 
between  the  time  of  the  filing  of  the  complaint  in  October, 
1908,  and  the  date  of  the  filing  of  the  affidavit  in  August,  1911, 
plaintiffs  sent  ''two  persons  at  different  times"  to  the  place 
where  affiant  was  informed  defendant  resided  in  the  county 
of  Los  Angeles  for  the  purpose  of  obtaining  service  upon 
defendant;  that  each  of  said  persons  returned  the  papers  to 
affiant  **with  the  information  that  they  found  the  gates  of 
said  premises  locked,  and  with  signs  thereon  warning  persons 
from  entering  the  said  premises  on  account  of  vicious  dogs 
confined  therein";  that  these  persons  so  attempting  to  make 
service  of  the  papers  were  informed  by  a  gardener  upon  the 
said  premises  that  said  defendant  was  not  there  and  that  he 
did  not  know  when  she  would  be,  •' though  at  one  of  said  times 
a  woman  answering  the  description  of  Mrs.  Leo  came  out  of 
the  house  located  upon  said  premises,  upon  the  front  porch 
thereof,  but  that  it  was  impossible  for  either  of  said  process 
servers  to  reach  the  said  house  or  to  speak  with  said  woman, 
on  account  of  said  guard  and  of  the  said  vicious  dogs;  affiant 
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therefore  avers  that  the  said  defendant,  Martha  Herbst  Leo, 
cannot  be  found  within  the  state  of  California,  after  diligent 
search  made  to  find  her  therein."  This  affidavit,  in  our  judg- 
ment, was  clearly  insufficient  to  justify  the  making  of  the  order 
for  service  by  publication.  No  effort  was  made  to  obtain  ser- 
vice through  the  sheriff  of  the  county,  whose  official  duty  it 
is  to  serve  process;  nor  is  it  made  to  appear  that  the  two  per- 
sons directed  to  make  the  service  were  in  any  manner  qualified 
to  serve  papers.  Moreover,  the  statements  as  to  the  efforts 
made  by  these  two  persons  to  serve  the  summons  are  based 
entirely  upon  the  information  obtained  from  them.  **Thi8 
statement  is  but  hearsay,  and  may  be  wholly  untrue,  in  fact, 
without  any  impeachment  of  the  truthfulness  of  the  affiant.** 
See  Kahn  v.  Matthai,  115  Cal.  689,  [47  Pac.  698],  where  it  is 
further  said:  ''Where  service  of  process  upon  a  defendant 
within  the  county  is  attempted  to  be  made  by  a  person  other 
than  the  sheriff,  his  affidavit  should  as  a  rule  be  required, 
showing  the  nature  of  the  effort  made  to  serve  the  party." 
Not  only  measuring  the  right  to  the  order  by  the  statute,  but 
upon  the  authority  of  the  case  just  cited,  we  are  constrained 
to  hold  that  the  order  was  inadvertently  and  improperly  made. 
Since  this  is  true,  it  must  necessarily  follow  that  there  was  no 
abuse  of  discretion  on  the  part  of  the  court  in  making  the 
order  quashing  service  of  summons. 

Section  581a,  Code  of  Civil  Procedure,  imposes  upon  the 
court  the  duty  of  dismissing  an  action,  ''unless  the  summons 
shall  be  served  and  return  thereon  made  within  three  years 
after  the  commencement  of  said  action."  When  the  motion 
was  made  to  quash  the  service  and  dismiss  the  action  more 
than  three  years  had  elapsed  since  the  filing  of  the  complaint, 
and  by  reason  of  the  order  quashing  the  service  of  summons 
there  had  been  no  service  of  summons  nor  return  thereon; 
hence,  defendant  was  clearly  entitled  to  an  order  of  dismissal, 
unless,  as  provided  for  in  the  exception  contained  in  said  sec- 
tion 581a,  the  failure  to  serve  summons  on  her  was  due  to  the 
fact  that  she  had  secreted  herself  within  the  state  to  prevent 
the  service  of  summons,  or  was  absent  therefrom.  While  the 
order  of  publication,  as  shown  by  the  recital  therein,  was 
based  upon  the  fact,  satisfactorily  appearing  to  the  court  from 
the  affidavit,  that  defendant  could  not,  after  due  diligence,  be 
found  in  this  state,  and  not  that  she  concealed  herself  to  pre* 
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vent  service,  we  are,  nevertheless,  of  the  opinion  that  the 
plaintiffs  might  successfully  resist  a  motion  to  dismiss  made 
for  want  of  service  of  summons  by  showing  that  defendant 
was  absent  from  the  state  or  concealed  herself  to  avoid  service. 
This,  however,  like  any  other  fact  in  issue,  is  for  the  trial 
court  to  determine  upon  the  evidence  introduced,  and  where 
there  is  a  substantial  conflict  in  the  evidence  touching  the 
issue,  the  conclusion  of  the  trial  court  will  not  be  disturbed. 
Conceding  that  at  the  hearing  affidavits  were  presented  to  the 
court  on  behalf  of  plaintiffs  tending  to  show  that  defendant 
did  conceal  herself  within  the  state  to  prevent  the  service  of 
summons,  on  the  other  hand,  counter-affidavits  were  ffled  pre- 
senting evidence  which  strongly  tended  to  prove  the  contrary. 
The  court  having  by  its  order  of  dismissal  determined  the 
issue  against  plaintiffs,  such  determination  must  be  deemed 
conclusive  thereon. 

For  the  reasons  given,  the  judgment  and  orders  appealed 
from  are  affirmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  23,  1912, 


[Civ.  No.  1158.     Second  Appellate  Distriot. — September  25,  1912.] 

THOMAS  DAVIS,  Appellant,  v.  W.  J.  DAVIS  and  IDA 
DAVIS,  His  Wife,  et  al.,  Defendants;  LULA  H.  PLOW- 
MAN  and  A.  J.  PLOWMAN,  Her  Husband,  Respond- 
ents. 

ElcHANOB  or  Lands — Assumption  or  Mostgags  Debt — Statute  or 
Limitations  not  Avaiulble. — ^Parties  agreeing  to  an  exchange  of 
lands  may  equalize  the  purchase  bj  agreeing  that  one  set  of  parties 
shaU  assume  and  pay  a  mortgage  upon  the  other's  land,  which  is 
recognized  to  be  a  subsisting  liability  by  the  other  party.  All  de- 
fenses against  said  mortgage,  other  thaa  payment,  are  expressly 
waived;  and  the  parties  assuming  such  liability  cannot  defend 
•gainst  the  mortgage  on  the  mere  ground  that  the  debt  is  not  owing, 
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nor  on  the  ground  tiiat  when  the  mortgage  wm  foredoeed,  the 
debt  was  barred  hj  the  statute  of  limitations.  If  sneh  defense  were 
available,  the  result  would  be  that  the  parties  assuming  the  mortgage 
would  not  pay  for  the  property  all  that  was  agreed  to  be  paid 
therefor. 
Id. — ^JuDOMENT  roE  DBncixNCT  Against  Pabtt  Assumino  MonoAa 
Debt — Liabilitt  to  Mobtoaoei — ^Vkndob  ▲  Subety. — If  the  mort- 
gaged premises  are  insufficient  to  satisfy  the  mortgage  debt,  judg- 
ment may  be  rendered  for  deflcieney  against  the  party  assuming 
the  mortgage  debt,  as  well  as  against  the  mortgagor  for  sneh  de- 
ficiency. Thos  liability  results  from  the  doctrine  in  equity  that  a 
ereditor  is  entitled  to  the  benefit  of  all  collateral  obligations  that 
his  principal  debtor  may  have  given  to  the  surety  for  the  payment 
of  the  debt.  By  the  assumption  of  the  mortgage  debt  by  the  eon- 
▼eyance  of  the  mortgaged  premises  to  the  grantee,  the  latter,  as 
between  him  and  his  grantor,  becomes  prinuurily  liable  to  the  mort- 
gagee, and  his  vendor  becomes  bis  surety. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tanner,  Taft  &  Odell,  for  Appellant. 

Bernard  Potter,  for  Respondents. 

JAMES,  J.— Defendants  W.  J.  Davis  and  Ida  R.  Davis, 

on  March  25,  1904,  executed  their  promissory  note  payable 
to  J.  R.  Thacker  for  the  sum  of  $1,000  one  year  after  date, 
and  contemporaneously  therewith  gave  a  mortgage  upon  two 
certain  lots  of  land  at  Santa  Monica  to  secure  the  payment  of 
said  promissory  note.  On  the  twenty-fourth  day  of  March, 
1905,  the  mortgagee  assigned  the  note  and  mortgage  to  plain- 
tiff, who  thereafter  remained  the  owner  of  same.  On  the 
thirtieth  day  of  June,  1910,  the  mortgagors  entered  into  an 
agreement  which  was  thereafter  consummated,  by  the  terms 
of  which  they  exchanged  the  property  so  mortgaged  with  ap- 
pellant Lula  H.  Plowman,  the  agreement  of  exchange  contain- 
ing this  clause  relative  to  the  mortgage  indebtedness  referred 
to  and  existing  ap:ainst  the  property  of  defendants  W.  J.  and 
Ida  R.  Davis:  ** Above  property  subject  to  a  mortgage  of  on« 
thousand  dollars  to  be  assumed  by  owners  of  first  piece." 
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The  Davises  on  their  part  assumed  an  encumbrance  of  $1,500, 
then  existing  against  the  property  of  Lula  H.  Plowman  which 
they  received  in  exchange  for  their  own  lots.  This  action  was 
brought  on  September  22,  1910,  to  foreclose  the  mortgage 
given  by  the  Davises  to  secure  the  payment  of  the  $1,000  note, 
Lula  H.  Plowman  and  her  husband,  A.  J.  Plowman,  being 
made  defendants,  and  it  being  alleged  in  th€  complaint  that 
on  the  thirtieth  day  of  June,  1910,  the  date  of  the  making  of 
the  agreement  of  exchange  between  the  Davises  and  Lula  H. 
Plowman,  'Hhe  said  defendants  W.  J.  Davis,  Ida  B.  Davis, 
Lula  H.  Plowman  and  A.  J.  Plowman,  in  writing,  acknowl- 
edged said  note  and  mortgage  and  indebtedness,  and  assiuned 
and  agreed  to  pay  the  same.''  Defendants  Davis  made  no 
appearance  in  the  action,  and  their  default  was  regularly 
entered.  Defendants  Plowman  appeared  and,  among  other 
defenses,  set  up  the  plea  that  the  note  and  mortgage  debt 
was  barred  by  the  provisions  of  section  337  of  the  Code  of 
Civil  Procedure.  The  trial  court  made  its  findings  generally 
in  favor  of  plaintiff,  and  found  that  the  agreement  of  ex- 
change with  the  conditions  hereinbefore  mentioned  had  been 
duly  made  between  the  parties,  but  found  in  favor  of  defend- 
ants Plowman  on  the  plea  of  the  statute  of  limitations.  It 
will  be  noticed  from  the  foregoing  statement  of  facts  that  at 
the  time  the  agreement  of  exchange  was  made  between  the 
Plowmans  and  Davises,  the  statute  of  limitations  had  already 
run  against  the  mortgage  debt  of  $1,000  owing  by  the  Davises 
to  Thomas  Davis,  the  assignee  of  their  mortgagee,  and  hence 
also  the  statute  had  completely  run  at  the  time  this  action  was 
commenced.  The  case  presents  mainly  the  one  question  as  to 
whether  the  Plowmans,  having  expressly  assumed  the  mort- 
gage indebtedness  theretofore  existing  against  the  property 
which  they  received  in  exchange  for  their  own,  could,  in  an 
action  brought  to  foreclose  the  mortgage,  be  allowed  to  defend 
on  the  ground  that  the  statute  of  limitations  had  run  against 
the  debt.  It  very  clearly  appears  that  the  assumption  of  the 
$1,000  mortgage  debt  by  the  Plowmans  was  a  part  of  the  con- 
sideration moving  from  them  to  the  Davises  in  the  exchange 
of  properties ;  in  other  words,  as  a  part  of  the  purchase  price, 
instead  of  paying  $1,000  to  the  Davises  in  addition  to  the 
transfer  of  their  real  estate,  they  agreed  to  pay  the  debt  then 
admitted  to  be  owing  by  the  Davises  to  the  plaintiff.    Ths 
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agreement  in  this  respect  was  one  which  the  parties  had  the 
right  to  make  and  one  which  they  did  voluntarily  and  ex- 
pressly enter  into.  In  the  case  of  Washer  v.  Independent  M. 
it  D.  Co.,  142  Cal.  708,  [76  Pac.  656],  our  supreme  court,  re- 
ferring to  contracts  of  a  similar  nature,  has  said:  ''It  was 
nothing  to  defendant  as  to  whom  the  purchase  money  should 
be  paid.  If  its  grantors  requested  the  payment  of  $4,500 
to  plaintiff,  and  defendant  agreed  to  pay  said  sum,  it  will  not 
now  be  allowed  to  defend  this  action  upon  the  ground  that 
its  grantors  did  not  owe  plaintiff.  It  is  not  the  business  of 
the  defendant  to  go  upon  a  tour  of  investigation  as  to  the 
merits  of  plaintiff's  claim  against  its  grantors  after  agreeing 
to  pay  it.  If  its  grantors  were  satisfied  that  they  owed  plain- 
tiff, defendant  cannot,  after  agreeing  to  pay  the  indebted- 
ness, claim  that  nothing  was  due.  It  was  said  by  the  supreme 
court  of  Pennsylvania  in  Merriman  v.  Moore,  90  Pa.  81:  *A 
vendor  may  direct  how  the  purchase  money  shall  be  paid.  He 
may  reserve  it  to  himself,  donate  it  to  a  public  charity,  or 
may  make  such  other  disposition  of  it  as  may  best  meet  his 
views,  and  if  his  vendee  agrees  to  pay  it,  accprding  to  such 
directions,  he  cannot  set  up  a  defense  that  his  vendor  was 
under  no  duty  to  apply  it  in  such  manner.* ''  (See,  also, 
Hopkins  v.  Warner,  109  Cal.  133,  [41  Pac.  868].)  We  quote 
again  and  from  the  case  of  WiUiams  v.  Naftzger,  103  CaL  440, 
[37  Pac.  411],  on  the  same  subject:  ''An  agreement  on  the 
part  of  a  grantee  to  pay  and  discharge  a  mortgage  debt  upon 
the  granted  premises  for  which  his  grantor  is  liable  renders  the 
grantee  liable  therefor  to  the  mortgagee,  and  in  an  action  for 
the  foreclosure  of  the  mortgage,  if  the  mortgaged  premises  are 
insufficient  to  satisfy  the  mortgage  debt,  judgment  may  be 
rendered  against  him  as  well  as  against  the  mortgagor  for  the 
amount  of  such  deficiency.  This  liability  results  from  the 
familiar  doctrine  in  equity  that  a  creditor  is  entitled  to  the 
benefit  of  all  securities  or  collateral  obligations  that  his  prin- 
cipal debtor  may  have  given  to  the  surety  for  the  payment  of 
the  debt.  By  the  conveyance  of  the  mortgaged  premises  and 
the  assumption  of  the  mortgage  debt  by  the  grantee,  the  latter, 
as  between  him  and  his  grantor,  becomes  primarily  liable  to 
the  mortgagee,  and  his  vendor  becomes  his  surety.  (Ealsey 
t.  Reed,  9  Paige  (N.  Y.),  452;  Crowett  v.  Currier,  27  N.  J.  Eq. 
154;  Crawford  v.  Edwards,  33  MMi.  354;  Keller  v.  Ashford, 
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133  U.  S.  622,  [33  L.  Ed.  667,  10  Sup.  Ct.  Bep.  494] ;  Biddel 
V.  Brizzolara,  64  Cal.  354,  [30  Pac.  609] ;  Jones  on  Mortgages, 
sees.  741,  752.)" 

The  argument  of  these  cases  is  that  a  party  who  expressly 
agrees  to  pay  a  particular  debt,  which  the  person  contracting 
with  him  admits  that  he  owes  to  a  third  party,  cannot  there- 
after be  heard  to  say  that  the  debt  is  not  owing,  and  much 
less,  to  our  minds,  should  he  be  permitted  to  urge  that,  while 
the  debt  was  once  due  from  the  person  with  whom  he  has  con- 
tracted, the  statute  of  limitations  has  intervened  to  prevent 
its  collection.  The  Plowmans  by  their  contract  made  with  the 
Davises  expressly  admitted  that  the  premises  which  they  re- 
ceived were  subject  to  the  lien  of  the  mortgage  encumbrance, 
and  the  Davises  chose  to  consider  that  debt  as  being  a  live  and 
existing  obligation  required  to  be  performed  by  them  on  their 
part.  It  follows  that  if  the  Plowmans  were  permitted  to 
maintain  this  defense,  the  result  would  be  that  they  would 
not  pay  for  the  property  all  that  they  had  agreed  to  pay.  In 
line  with  what  we  have  said,  the  supreme  court  of  Michigan 
has  decided  that  where  a  vendee  assumes  the  payment  of  a 
mortgage  indebtedness,  he  waives  all  defenses  thereto  except 
payment.  {Terry  v.  Durand  Land  Co,,  112  Mich.  665,  [71 
N.W.525].) 

We  think  that  the  complaint  was  properly  framed  in  the 
form  it  was  presented,  plaintiff  seeking  to  foreclose  his  mort- 
gage and  alleging  the  assumption  of  the  mortgage  debt  by  the 
Plowmans  in  the  manner  stated.  For  the  reasons  we  have 
given,  we  think  the  trial  court  erred  in  concluding  that  the  in- 
debtedness was  barred  as  to  respondents. 

The  appeal  is  taken  by  plaintiff  from  the  judgment  and  also 
from  an  order  denying  a  new  trial,  which  judgment  and  order 
are  reversed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  23,  1912. 

4)f  0*1.  App.— 61 
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ACCOUNTING.    See  Contract,  5. 
ACCOUNT  STATED.    See  Appeal,  13. 
ADULTEET.    See  Criminal  Law,  S-d. 

ADVERSE  POSSESSION. 

1.  Ejectment — Title  Under  United  Staws  Patent— Defense  of 
Adverse  Possession — Objection  to  Patent  for  First  Time  on 
Appeal — Review. — Where  the  plaintiff  in  an  action  of  ejectment 
claimed  title  under  the  grantee  of  a  United  States  patent,  and  the 
only  claim  made  by  defendant  in  the  trial  court  was  title  by  adverse 
possession,  the  defendant  cannot  be  heard  to  object  for  the  first  time 
upon  appeal  that  it  was  not  shown  in  the  trial  court  that  the  railroad 
company,  which  was  the  original  patentee,  had  complied  with  the 
terms  prescribed  by  the  act  of  Congress  as  the  condition  on  which 
the  lands  should  be  granted  by  the  government.  (People's  Water 
Co.  ▼.  Lewis,  622.) 

2.  Patent  Conclusive  Evidence  or  Ascertained  Facts  Within  Ju- 
risdiction OF  Land  Department. — When  a  law  of  Congress  pro- 
vides for  the  disposal  and  patenting  of  certain  public  lands  upon 
the  ascertainment  of  certain  facts,  which  the  proper  officers  of  the 
land  department  have  jurisdiction  to  ascertain  and  determine,  the 
patent  issued  thereon  is  a  conclusive  declaration  that  such  facts  have 
been  found  in  favor  of  the  patentee.     (Id.) 

3.  Insufficient  Title  by  Adverse  Possession  of  Part  of  Patented 
Tract — Failure  to  Pat  All  Taxes  Assessed. — A  title  claimed 
by  adverse  possession  of  part  of  the  patented  premises  for  five  con- 
secutive years  is  not  supported,  where  it  appears  that  all  taxes  as- 
sessed on  the  property  claimed  were  not  paid  by  the  claimant  for  five 
consecutive  years.  The  fact  that  the  adverse  claimant  requested  the 
assessor  to  assess  his  adverse  claim,  and  that  he  refused  to  do  so, 
does  not  excuse  the  payment  of  all  taxes  assessed  on  the  property  to 
perfect  his  adverse  title,  and  if  he  fails  by  the  payment  of  one  tax 
thereon  by  the  owner,  before  his  title  has  accrued,  he  fails  entirely. 
(Id.) 

4.  Ejectment  for  Small  Strip  of  Cttt  Lot— Mutual  Mistake-^ 
Taxes  Paid  bt  Each  Record  Owner — ^Finding  Against  Posses* 
BiON  Supported. — Where  plaintiff  is  the  record  owner  of  a  city 
lot  twenty  feet  wide,  and  defendant  is  the  record  owner  of  two 
lots  of  the  sama  width,  on  each  side  of  plaintiff's  ]ot|  and  plain- 
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ADVERSE  POSSESSION  (Continued). 

tiff's  original  building  wu  totally  destroyed  bj  the  fire  ef  1906, 
after  which  defendant  eurvejed  one  of  his  lota,  and  buUt  founda^ 
tion  walls  thereon,  and  began  to  build,  whereupon  the  plaintiff, 
without  sufficient  proof,  claimed  that  his  original  building  en- 
croached on  said  lot,  by  a  strip  six  and  three-quarters  inches  in 
width,  and  brought  ejectment  to  recover  the  same,  claiming  title  by 
adverse  possession,  it  is  held  that  if  it  ever  encroached  thereon,  it 
was  by  undiscovered  mutual  mistake,  and  in  view  of  the  fact  that 
each  record  owner  had  paid  taxes  on  his  own  lot  for  forty  years,  a 
finding  that  plaintiff  never  possessed  such  strip  is  sustained  by 
the  evidence,  and  has  the  effect  to  give  to  each  lot  owner  hia  full 
record  title.     (Marsicano  ▼.  Luning,  334.) 

AGENCY. 

1.  Action  fob  Cladc  and  DEUvsaT  roB  Possession  of  Notb— Pbiob 
Sbttlbment  of  Laboeb  Note— Oommissionb  Paid— Assignment  of 
Smalleb  Note  fob  Collection — Inabilitt  to  Collect. — ^Where  a 
note  of  $2,000  was  intrusted  to  defendants  as  a  collection  agency, 
on  an  agreed  commission  of  fifteen  per  cent  of  the  moneys  col- 
lected, and  upon  suit  thereupon  a  settlement  was  effected  by 
part  payment  thereof  in  cask  and  some  shares  of  stock,  and  a  new 
note  for  $600  and  a  settlement  of  fifteen  per  cent  of  the  cash  and 
fifteen  per  cent  of  the  stock  was  effected,  and  the  new  note  was 
assigned  to  defendants  for  collection  on  the  same  percentage  basis, 
but  they  were  unable  to  collect  any  part  of  it,  and  some  time  after 
its  maturity  plaintiff  demanded  possession  of  the  same,  which  was 
refused,  the  plaintiff  had  the  right,  under  the  circumstances,  to 
maintain  an  action  of  claim  and  delivery  for  the  possession  of  said 
new  note.     (Chase  ▼.  Holmes,  670.) 

B.  Agenct  fob  Collection  of  New  Note  not  ▲  Powxb  Coopld 
With  an  Intebest — Poweb  of  Bevocation  on  Nonoollection— 
Bight  of  Possession  Afteb  Bevocation. — The  agency  of  the  de- 
fendants for  the  collection  of  the  new  note  on  a  percentage  basis, 
which  they  were  unable  to  collect  at  maturity  and  obtained  nothing 
thereon,  was  not  a  power  coupled  with  an  interest,  and  was  revocable 
upon  failure  to  collect,  under  section  2356  of  the  Civil  Code,  and 
the  plaintiff  having  revoked  the  agency,  he  was  entitled  to  the  poa> 
session  of  the  note.     (Id.) 

See  Broker;  Contract,  10;  Corporations,  27. 
APPEAU 

1.  iNEFFEOnVE   APPEAL  ntOlC   JUDOMENT-— DlSlOSBAL. — ^It  ll  Md  that 

the  appeal  from  the  judgment  is  ineffective  and  futile  whether  it  b« 
considered  as  taken  under  section  941b  of  the  Code  of  Civil  Proec* 
dure  after  the  lapse  of  sixty  days  from  the  entry  of  the  judgment. 
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APPEAL  (Continned). 

or  as  taken  under  section  939  of  the  same  code  without  anj  tinder- 
taking  on  appeal,  and  that  it  must  be  dismissed  in  either  point  of 
▼iew.     (Suisun  Lumber  Ck>.  ▼.  Fairfield  School  District,  587.) 

2.  Appeal  fbom  Judomxni^— Lapse  of  Sixtt  Days — Suffigiknct  of 
Etidenoi  not  Beviewablb. — ^Upon  appeal  from  the  judgment  taken 
more  than  sixty  days  after  the  rendition  of  the  judgment,  the  suffi- 
ciency of  the  evidence  to  justify  the  decision  is  not  reviewable,  such 
review  being  expressly  forbidden  by  section  989  of  the  Code  of  Civil 
Procedure.     (Layne  ▼.  Johnson,  95.) 

8.  Appeal  fbom  Obdeb  Dbntino  New  Tbial— Bill  of  Exceptions — 
Absence  of  Specifications  of  Insufficiency— Evidence  not  Rb- 
▼iewable. — ^Upon  appeal  from  an  order  denying  a  new  trial,  the 
sufficiency  of  the  evidence  to  support  the  finding  cannot  be  reviewed, 
where  there  is  nothing  in  the  bill  of  exceptions  specifying  the  par- 
ticulars in  which  the  evidence  is  insufficient,  as  required  by  section 
64S  of  the  Code  of  Civil  Procedure.     (Id.) 

4.  Appeal  fbom  Judgment  and  Obdeb — ^Appeal  fbom  Judgment  too 
Late— Beview  of  Obdeb — Suppobt  of  Findings. — Where  the  de- 
fendants gave  notice  of  an  appeal  from  the  judgment  more  than 
six  months  after  the  entry  of  the  judgment,  and  also  of  an  appeal 
from  an  order  denying  a  new  trial,  taken  within  proper  time,  the 
appeal  from  the  judgment  cannot  be  considered,  and  the  review 
must  be  confined  to  the  appeal  from  the  order  denying  a  new  trial. 
But  it  is  held  that  the  evidence  supports  the  findings  of  the  court, 
and  that  the  order  denying  the  new  trial  must  be  affirmed.  (Chase 
▼.  Holmes,  670.) 

5.  Action   fob  Sebvices — Appeal    fbom    Judgment— Objection   to 

Tbanscbipt — ^Delat  in  Notice  of  Entby  of  Judgment — Question 
OF  Fact — Bill  of  Exceptions. — ^Upon  an  appeal  from  a  judgment 
against  the  plaintiff  in  an  action  for  services  taken  under  the  alter- 
native method,  where  the  respondent  objected  to  the  transcript  be- 
cause the  notice  of  the  entry  of  the  judgment  under  section  953a  of 
the  Code  of  Civil  Procedure  was  not  presented  in  time,  it  is  held 
that  whether  the  notice  was  given  was  a  question  of  fact,  to  be 
determined  by  the  judge  to  whom  the  transcript  was  given  for 
certification,  and  if  the  respondent  wished  to  object  to  its  authen- 
tication, he  should  have  presented  the  matter  upon  a  bill  of  ex- 
ceptions.    (Hecker  v.  Baker,  667.) 

6.  Suppobt  of  Finding  Against  Plaintiff — Gratuitous  Sebvices.^- 
It  is  held  that  in  the  action  for  services  rendered  by  the  plaintiff 
to  the  defendant  in  showing  the  latter  how  to  conduct  a  business 
in  which  both  parties  inteodad  to  engage,  and  which  was  thereafter 
abandoned,  th«.t  the  evidence  and  the  circumstances  surrounding  the 
«arti*t  irhen  the  services  were  rendered  clearly  justified  and  sus- 
cailMd  the  finding  of  the  court  that  the  services  were  r»nderad 
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gratuitously,  without  any  intent  on  the  plaintiff's  part  to  charge 
compensation  therefor.     (Id.) 

7.  Obdes  Denyino  Motion  to  Vagati  Judomint  as  not  Supported 
BT  Findings. — ^An  order  made  after  final  judgment  denying  a 
motion  made  under  sections  663  and  663a  of  the  Code  of  Civil 
Procedure  to  vacate  and  set  aside  the  judgment,  as  not  supported 
by  the  findings,  is  appealable  under  the  provisions  of  section  963 
of  the  Code  of  Civil  Procedure.     (Taylor  v.  Darling,  232.) 

8.  Appellant  Sued  Alone  as  Mabried  Woican  fob  Conversion-^ 
Proper  Plea  in  Abatement — ^Finding — Erroneous  Judoment. — 
Where  the  appellant  was  sued  alone  as  a  married  woman  for  the 
alleged  conversion  of  a  fund,  and  properly  pleaded  in  abatement 
that  she  was  a  married  woman  not  living  separate  and  apart  from 
her  husband,  and  that  her  husband  had  not  been  made  a  party  to 
the  action,  and  the  court  found  this  averment  to  be  true,  it  erred 
in  rendering  judgment  for  the  jjlaintiff  as  prayed  for.  Such  finding 
necessarily  defeats  plaintiff's  right  to  recover  against  the  defendant 
in  the  action.     (Id.) 

9.  Error  in  Denyino  Appellant's  Motion  to  Vacate  Erroneous 
Judgment. — The  court  erred  in  denying  appellant's  motion  to  vacate 
the  erroneous  judgment  for  plaintiff  rendered'  contrary  to  the  facts 
found;  and  the  order  denying  such  motion  must  be  reversed,  with 
directions  to  grant  such  motion.     (Id.) 

10.  Appeal  from  Judgment"— Bill  of  Exceptions — ^Belief  from  Db- 
FAUi/r — Erroneous  Assumption  as  to  Order — ^Want  of  Prudence 
— Second  Depaui/p — ^Belief  Denied — Discretion  not  Abused. — 
Where  upon  an  appeal  from  the  judgment  appellant  failed  to  serve 
his  bill  of  exceptions  within  time,  and  upon  application  under  section 
473  of  the  Code  of  Civil  Procedure  the  court  expressly  allowed  a 
new  bill  of  exceptions  to  be  proposed  and  served,  and  fixed  the  time 
for  amendments  thereto,  but  the  appellant,  imprudently  relying  upon 
a  stipulation  with  respondent,  which  was  superseded  by  such  order, 
suffered  another  default,  it  is  held  that  it  cannot  be  said  that  it 
was  an  abuse  of  discretion  to  deny  relief  from  such  second  default, 
there  being  no  excusable  neglect  or  mistake,  in  noncompliance  with 
the  first  order  granting  relief,  which  it  was  his  duty  to  observe. 
(Smith  V.  Biverside  Groves  ete.  Co.,  165.) 

11.  BULE   AS    TO    BEVIEW    OF   DISCRETIONARY    POWER. — The    FUle    is    WCll 

settled  that  where  the  trial  court  has  discretionary  power  in  pro- 
ceedings before  it  of  the  present  character,  its  exercise  will  not  b« 
disturbed,  unless  a  clear  abuse  of  discretion  is  made  to  appear; 
and  even  when  the  correctness  of  the  ruling  may  be  doubted,  the 
appellate  court  will  not  substitute  its  own  opinion,  and  thereby  di- 
vest the  trial  court  of  the  discretionary  power  reposed  in  it     (Id.) 
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APPEAL  (Continued). 

12.  Absbkge  or  Biix  or  Exceptions  Showing  Gboxtnd  worn  Sklisv 
— ^AxrisMANCB  OP  Judgment  and  Order  Appealed  pbom. — There 
being  no  proper  bill  of  exceptions  that  can  be  considered  npon  the 
appeal  from  the  judgment,  and  the  bill  of  exceptions  settled  upon 
appeal  from  the  order  refusing  to  vacate  a  second  default  in  the 
settlement  of  a  bill  of  exceptions  for  use  on  appeal  from  the  judg- 
ment showing  no  ground  of  appeal  from  such  order,  both  the 
judgment  and  the  order  appealed  from  must  be  affirmed.     (Id.) 

18.  Acoount  Stated — Support  of  Finding  for  Less  Sum  Than  Sued 
FOEr— Unauthenticated  Exhibit  for  Larger  Sum  not  Considered. 
In  an  action  upon  an  account  stated  in  the  sum  of  $700,  where  the 
finding  of  the  court  for  a  less  sum  is  supported,  but  an  exhibit 
"A"  is  printed  in  the  transcript  purporting  to  be  signed  for  the 
larger  sum  sued  for,  but  such  exhibit  is  not  authenticated  in  anj 
manner  nor  shown  to  have  been  used  on  the  hearing  of  the  motion 
for  a  new  trial,  it  cannot  be  deemed  any  part  of  the  record,  nor 
considered  upon  the  appeal  for  anj  purpose.  (Youmans  ▼.  H.  S. 
Clarke  Co.,  784.) 

See  Advene  Possession,  1;  Criminal  Law,  86;  Deed,  18;  IHTorce, 
1;  Insurance,  2;  Justice's  Court,  2-14;  Municipal  Corporations, 
8,  9;  New  Trial,  4,  5;  Pleading,  4. 

ABBITRATION  AND  AWARD.    See  BuUding  Contraet,  8. 

ABSON.    See  Criminal  Law,  7-10. 

ASSAULT. 

1.  Assault  and  Battery — ^Action  for  Damages— Sttffioienct  of 
Complaint. — A  complaint  in  an  action  to  recover  damages  for  an 
assault  and  battery,  which  alleges  that  "defendant  violently  and 
maliciously  assaulted  the  plaintiff  with  a  hammer,  and  striking  plain- 
tiff upon  the  arm  and  upon  the  face  with  said  hammer,  bruising  and 
wounding  plaintiff,  and  more  particularly  crushing  in  and  fracturing 
the  plaintiff's  cheek-bone  under  and  to  the  left  of  the  plaintiff's  left 
fye,"  sufficiently  sets  forth  the  assault,  the  means  employed,  and  the 
character  thereof,  and  contains  facts  constituting  a  cause  of  action 
in  ordinary  language,  and  no  error  intervened  in  overruling  a  gen- 
eral demurrer  thereto.  (Jones  v.  Lewis,  675.) 
8.  Answer— Admission  of  Assaui^v—Plea  of  Self-defense — Sup- 
poet  OF  Findings  and  Judgment. — ^Where  the  answer  admitted  the 
aUeged  assault  and  battery,  but  set  forth  a  plea  of  self-defense, 
which  the  court  found  against  the  defendant,  and  found  for  the 
plaintiff,  a  resultant  injury  followed  sufficient  to  justify  the  amount 
•f  the  judgment  fixed  by  the  court.     (Id.) 
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8.  Motion  fob  New  Tual^-Niw  Evidingi — ^Laok  of  E1nowlxd6b  of 
Extent  of  Injubies — Disckbtion  not  ABU8ED.^Where  the  defend- 
ant sought  to  introduce  new  eyidenee  on  a  motion  for  a  new  trial,  on 
the  alleged  ground  of  a  lack  of  knowledge  of  the  extent  of  the  plain- 
tiff's injuries,  and  his  inability  to  present  evidence  in  relation  thereto, 
the  court  did  not  abuse  its  discretion  in  denying  the  motion  on  that 
ground,  as  he  had  a  knowledge  of  the  extent  of  the  injuries  alleged, 
and  had  full  opportunity  to  defend  against  the  same.     (Id.) 

4.  Newlt  Disoovebed  Evidence  as  Qbound  fob  New  Tbul — Pbovinob 
OF  Tbial  CiouBT. — The  matter  of  granting  or  refusing  a  new  trial 
upon  the  ground  of  newly  discovered  evidence  is  with  the  trial  court, 
and  it  is  for  that  court  to  say  whether  or  not  the  proffered  evidence 
is  such  as  would  affect  the  decision  of  the  court  if  introduced.     (Id.) 

See  Criminal  Law,  11-15. 
ASSIGNMENT.    See  Banks;  Partnership;  Unlawful  Detainer,  8-10. 

ATTACHMENT. 

1.  Attachment  fob  Debt  —  Statutobt  Pbooxdubb — ^Motion  to  In- 

CBEASE    UNDEBTAKING — DENIAL    IN    GENEBAL    TEBMS — QUESTION    OF 

Fact — Discbetion — ^Mandamus. — ^In  an  action  to  recover  money, 
where  the  plaintiff  sued  out  a  writ  of  attachment,  and  gave  an  un- 
dertaking in  the  sum  of  $200,  as  required  by  the  clerk,  in  conformity 
with  the  provisions  of  section  539  of  the  Code  of  Civil  Procedure,  and 
after  the  levy  of  the  writ  the  defendant  appeared  and  moved  the 
court  to  increase  the  amount  of  the  undertaking,  and  such  motion 
was  denied  in  general  terms,  it  is  held  that  the  question  presented 
by  such  motion  was  one  of  fact,  calling  for  the  exercise  of  judicial 
discretion,  and  that  mandamus  will  not  lie,  in  such  ease,  to  control 
the  discretion  of  the  court.  (American  Well  ft  Prospecting  Co.  ▼. 
Superior  Court,  497.) 

2.  Question  of  Jubisdiction  on  Petition  fob  Wbit— Suffigienoy  of 
Petition — Effects  of  Avebments  and  Decision. — ^Where  the  peti- 
tion for  the  writ  of  mandate  alleged  that  the  court  denied  the  motion 
to  increase  the  undertaking  on  attachment  on  the  ground  that  it 
had  no  jurisdiction  to  change  the  sum  fixed  by  the  clerk,  it  is  in- 
sufficient to  justify  the  writ.  If  the  court  did  not  have  jurisdiction 
to  hear  the  motion  on  its  merits,  the  petitioner  was  not  entitled  to 
the  writ.  On  the  other  hand,  if  the  court  had  jurisdiction  to  hear 
the  motion  on  its  merits,  its  order,  being  general  and  that  of  a  court 
of  general  jurisdiction,  imports  absolute  verity,  and  the  import  of 
the  language  denying  it  cannot  be  contradicted,  or  qualified  or 
limited  in  the  proceeding  for  the  writ.     (Id.) 

8.  Opinion  of  Coubt  on  Obdeb  Denting  Motion  No  Pabt  of  Dsa- 
8I0N — Duty  of  Coubt. — The  averment  that  the  court,  Ib  its  order 
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ATTACHMENT  (Ck>ntinued). 

denying  the  motion  for  an  increased  bond,  stated  that  it  had  no  juris- 
diction to  change  the  amount  of  the  bond  as  fixed  by  the  clerk, 
cannot  have  the  effect  to  make  such  expression  of  opinion,  if  made, 
any  part  of  the  decision  of  the  court  in  denying  the  motion  in  gen- 
eral terms.  If,  as  matter  of  fact,  its  decision  was  expressed  to  be 
made  on  that  ground,  as  alleged,  the  court  should  have  refused  to 
hear  the  motion,  and  dismissed  it,  or  otherwise  stated  that  it  was 
based  upon  want  of  jurisdiction.     (Id.) 

See  Interpleader;  Summons,  8. 

ATTORNEY  AT  LAW.    See   Corporations,  28,   24;    DiToree,  8;   Be- 
ceiveri  4,  6;  Unlawful  Detainer,  ^11« 

BANKS. 

1.  Obdib  on  Savinos  Bank  to  Dkbtoe  or  Coicmercial  Bank- 
Delivery  or  Pass-book — Assignment  to  Secure  Debt — Fraud  or 
Debtor — Equities — Non-negotiabiutt. — Where  an  order  on  a  sav- 
ings bank  was  given  to  a  debtor  of  a  commercial  bank,  with  the 
accompanying  pass-book  for  collection,  as  a  conditional  payment  for 
land  purchased  from  the  debtor,  to  be  returned  if  the  land  was  not 
purchased,  and  said  order  and  pass-book  were  assigned  by  such  debtor 
to  the  commercial  bank  to  secure  its  debt,  and  upon  discovery  of 
false  representations  of  the  debtor  as  to  the  land  purchased,  the 
depositor  notified  the  savings  bank  to  stop  payment  of  the  deposit, 
and  also  notified  the  commercial  bank  as  to  such  stoppage,  it  is  held 
that  such  order  with  the  accompanying  pass-book  was  a  non-negotia- 
ble chose  in  action,  which  was  subject,  in  the  hands  of  the  com- 
mercial bank,  to  all  equities  as  between  the  depositor  and  its  debtor, 
by  reason  of  whose  fraud  the  transfer  was  without  consideration  as 
to  the  depositor.  (First  National  Bank  of  San  Francisco  v.  Qolden, 
501.) 

2.  Assignor  or  Debtor  not  Estopped  bt  Assignment  to  Bank  With- 
out Notice  or  Fraud— Value  not  Parted  With  bt  Bank. — The 
assignor  of  the  debtor  is  not  estopped  from  claiming  equities  as 
against  the  commercial  bank  by  reason  of  the  fact  that  when  its 
debtor  made  the  assignment  to  such  bank  it  took  without  actual 
notice  of  the  alleged  fraud,  where  it  appears  that  no  value  was 
parted  with  by  the  bank  in  consideration  of  such  assignment  of  the 
order  on  the  savings  bank,  and  it  was  not  prejudiced  by  reason 
thereof.     (Id.) 

8.  Bulk  as  to  Implied  Extensions  or  Time  Inapplicable  to  Col- 
lateral Security. — The  rule  as  to  implied  extensions  of  time,  which 
is  confined  to  cases  where  a  new  obligation  is  accepted  by  the  creditor 
M  eonditional  payment  for  the  original  debt,  or  in  which  the  new 
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BANKS  (Ctntinued). 

obligation,  for  the  timo  boing,  at  least,  is  to  take  the  plaee  of  and 
represent  the  original  debt,  has  no  application  where  the  creditor  has 
accepted  simplj  a  new  additional  or  collateral  security  for  an  antece- 
dent debt,  in  which  case  no  agreement  to  give  time  to  pay  the 
original  debt  is  implied.  (Id.) 
4.  Mebx  Delay  in  Gollegtino  Deposit  Undeb  Bulb  of  Savings  Bank 
NOT  AN  Implied  Aobeembnt  to  Extend  Time — Right  to  Enforce 
Payment  not  Suebendebed.— Mere  delay  in  the  collection  of  the 
order  which  by  its  terms  is  payable  on  demand,  owing  to  an  inci- 
dental rule  of  the  savings  bank  requiring  thirty  days'  notice  before 
withdrawals,  does  not  imply  an  agreement  between  the  parties  for 
such  incidental  delay  as  an  extension  of  the  time  of  payment ;  and  no 
such  extension  results  as  matter  of  law  from  the  mere  receipt  of 
the  order  assigned  as  a  transaction.  In  no  aspect  can  the  transac- 
tion be  construed  as  a  contract  suspending  or  surrendering  the  right 
to  enforce  payment.     (Id.) 

See  Payment,  1,  2. 
BILL  OF  EXCEPTIONS.    See  Appeal,  8,  5,  10,  12. 
BONDS.    See  Schools;  Street  Assessment,  4-7. 

BBOKEB. 

L  Real  Estate  Bbokeb — Commissions — Contbaot  of  Employment^ 
Identifiable  Descbiption  of  Land  Essential — Pabol  ob  Ez- 
TBiNSiG  Evidence. — A  written  contract  authorizing  or  employing  an 
agent  or  broker  to  sell  real  estate  for  a  commission  must  not  only 
be  in  writing  and  signed  by  the  party  to  be  charged,  but  must  also 
contain  a  description  of  the  land  to  be  sold,  sufficient  in  itself,  or  by 
reference  to  identify  the  same  without  the  aid  of  parol  evidence. 
While  it  is  true,  generally,  that  a  contract  to  employ  a  broker  to  sell 
real  estate  will  not  be  declared  void,  merely  because  of  a  defect, 
uncertainty  or  ambiguity  in  the  description  of  the  property  to  be 
sold,  when  the  same  can  be  cured  by  the  allegation  and  proof  of 
extrinsic  facts  and  circumstances,  yet  parol  proof  cannot  create 
a  description  not  existing  in  the  contract.  (Proulx  v.  Sacramento 
Valley  Land  Co.,  529.) 

8.  Action  fob  Bbokeb's  Commissions  —  Contbaot  not  Descbibino 
Land — Lettebs  Befebbino  to  Otheb  Land — Pbopeb  Nonsuit. — In 
an  action  for  broker's  commissions  on  the  sale  of  land,  for  finding 
a  purchaser  therefor,  under  an  alleged  contract  of  employment, 
which  contains  no  description  of  the  land  for  which  the  purchaser 
was  found,  and  it  appears  that  certain  letters  received  had  refer- 
•nee  t»  other  lands  than  those  for  which  the    eommissioB  was 
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elaimad,  and  that  the  land  in  aontroTeraj  was  in  no  way  identUtod, 
a  motion  for  a  nonauit  was  properlj  granted.  (Id.) 
8.  Void  Contract— Bxoovket  on  Quantum  Msbuit  not  AUiOWABUi.— 
Where  the  contract  is  void  for  want  of  a  properlj  identifiable  d«- 
leription  of  the  land  for  which  the  purchaser  was  found,  there  can 
be  no  recoverj  npon  a  count  based  upon  a  quaniwn  meruit  for  the 
reasonable  Yalne  of  seryices  rendered  ta  tha  defendants  im  finding 
snah  purchaser.     (Id.) 

Sea  Deed,  1-6. 

BUILDINO  OONTBACT. 
L  DxTAULT  IK  Payment  a  Psevzntion  of  Pkbvoemange— Disoontin- 

UANGB  OF  WOBX  JUSTIFISD— QUANTUM  MkBUIT— BSASONABLB  VaLUS 

OF  Work  Done.— Where  a  buOding  contract  provided  that  if  the 
owner  of  the  property  delayed  any  payment  for  more  than  fiye  days 
after  the  same  became  due,  such  delay,  at  the  contractor's  option, 
was  to  be  deemed  a  prevention  by  the  owner  of  the  performance 
of  the  eontract,  the  refusal  of  the  owner  to  make  a  payment  due 
for  such  period  placed  the  owner  in  default,  and  entitled  the  con- 
tractor to  discontinue  the  work,  and  to  reooTer  upon  a  quantum 
meruit  the  reasonable  value  of  the  work  done,  independently  of  the 
contract,  including  the  reasonable  yalue  of  extra  work  done  at  the 
owner's  request.     (Tubbs  t.  Delillo,  612.) 

8.  Ungertaintt  of  Oomplaint  in  Bxscription  of  Oontraot— Error 
Without  Prxjudici — Proof  Justitud  Under  Cross-oompulint. — 
Where  the  complaint  was  uncertain  in  the  description  of  the  contract 
as  to  whether  it  was  written  or  oral,  any  error  in  overruling  a  de- 
murrer thereto  for  uncertainty  was  without  prejudice,  where  the 
defendant's  cross-complaint  correctly  described  the  written  contract, 
and  it  was  introduced  in  eyidence,  and  justified  the  plaintiff's  cause 
of  action  for  breach  thereof  by  the  defendant.     (Id.) 

8.  Provision  for  Arbitration — ^Disregard  bt  Defendant  of  Writ- 
ten Demand. — Where  the  contract  provided  for  arbitration  of  dis- 
putes, it  is  sufficient  that  the  plaintiff  made  a  written  demand  upon 
the  defendant  for  arbitration  thereunder,  and  that  when  repeated  it 
was  entirely  ignored  by  the  defendant.     (Id.) 

4.  Action  Based  upon  Rescission  of  Gont&act — ^Immaterial  Alle- 
gations.— The  action  being  based  npon  a  rescission  of  the  contract 
and  upon  a  quantum  meruit,  there  was  no  necessity  for  any  specific 
allegation  by  the  contractor  that  the  material  furnished  by  him  was 
actually  used  in  the  construction  of  the  building  or  that  the  build- 
ing had  been  completed.  Such  allegations  would  only  be  pertinent 
if  a  lien  were  claimed  by  the  contractor,  which  is  not  this  case,  in 
which  the  contractor  is  not  bound  by  the  contract,  nor  limited 
thereby  is  his  recovery.     (Id.)^ 
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BUILDING  OONTBACT  (Continaed). 

6.  Ck>NsoLn>ATiON  OF  LixNS  Claimed  in  Gonteaotob's  Suit  Aoaikst 
OwNKB — ^Pa&ties. — Where  actions  to  enforea  liens  were  eonsoli- 
dated  witli  the  eontractcr's  suit  againit  the  owner,  the  qaestion 
whether  the  contractor  was  a  neeessarj  party  defendant  to  the  suit 
on  such  liens  cannot  be  considered  npon  appeal,  where  it  was  not 
raised  in  the  eonrt  below.     (Id.) 

6.  Complaint  in  Intervention  in  Aotion  to  Enfoecx  Liens — ^Non- 
relation. — There  is  no  good  reason  why  a  mechanic's  lien  should  not 
be  foreclosed  bj  a  complaint  in  intervention  in  another  action 
brought  under  tlie  mechanic's  lien  law.  A  suit  to  enforce  a  par- 
ticular lien  under  said  act  is  in  effect  a  suit  to  enforce  all  the  liens 
against  the  property.  An  intervention  in  a  suit  already  pending,  if 
filed  within  the  six  months  allowed  under  said  act,  is  as  much  a 
compliance  therewith  as  an  original  suit,  and  has  the  same  effect. 
In  such  a  case  there  is  no  relation  of  the  complaint  in  intervention 
to  the  date  of  the  original  action.     (Id.) 

7.  Additional    Bxubf  Allowed  to  Contbactok    Limited  to  Ooic- 

PLAINT. — It  is  held  that  the  evidence  shows  that  the  contractor  was 
entitled  to  a  judgment  in  excess  of  the  amount  claimed  in  his  com- 
plaint, but  that  the  extent  of  relief  must  be  limited  to  the  sum 
aUeged  in  his  complaint.     (Id.) 

See  Mechanics'  Liens, 
BUBOLABY.    See  Criminal  Law,  16-81, 
CANCELLATION.    See  Deed,  6-12;  Insane  Persons;  Lease,  1« 
CERTIOBABI.    See  Justice's  Court,  8,  9,  18,  li. 
CHECK.    See  Payment 

CLAIM  AND  DELIVERY. 

1.  Action  of  Claim  and  Delivekt  tor  Piano  Aoainst  Common  Cae- 
BiEE — Finding  and  Judgment  foe  Plaintiff. — Where  a  common 
carrier,  after  storing  plaintiff's  goods,  agreed  to  transport  and  de- 
liver them  "to  and  within  plaintiff's  dwelling-house,"  whereupon  all 
charges  would  be  paid  by  plaintiff,  and  all  goods  were  delivered, 
with  the  exception  of  a  piano,  which  was  withheld  until  all  charges 
should  be  paid,  which  defendant  fully  promised,  and  was  ready  and 
willing,  to  pay  upon  delivery  of  the  piano  as  agreed,  and  tendered 
full  payment  upon  that  condition,  in  an  action  of  claim  and  delivery 
by  the  plaintiff  for  such  piano,  the  trial  court  properly  found  that 
the  defendant  was  not  entitled  to  be  paid  until  the  piano  was  placed 
within  the  house  pursuant  to  the  eontract,  and  properly  rendered 
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CLAIM  AND  DELIVEBY  (Continned). 

Jiid£rment  in  favor  of  the  plaintiff  in  aneli  action.  (Martland  ▼. 
Bekint  Van  etc.  Ck>.,  283.) 

2.  Gasbixs's  Lien  not  Lost  bt  Diuyxkino  Piano  in  Cass  of  Non- 
payment.— By  fully  performing  its  contract  to  place  the  piano  in 
the  defendant's  house,  at  which  time  all  of  its  charges  were  to  be 
paid,  its  lien  would  not  be  lost,  in  ease  of  breach  of  contract  on  the 
part  of  the  plaintiff  bj  nonpayment  upon  such  deliyery,  and  in  such 
ease  the  defendant  could  maintain  an  action  of  claim  and  delivery 
for  the  piano,  for  the  preservation  of  its  lien  thereupon.     (Id.) 

8.  Counsel  Fees  not  Paid  bt  Plaintiff  not  Beoovekablb  in  Action 
FOB  Claim  and  Deliveby. — Counsel  fees  not  paid  by  the  plaintiff 
are  not  recoverable  as  damages  in  an  action  of  claim  and  delivery, 
even  if  they  could  be  recovered  as  damages  in  any  such  action.  No 
unpaid  fees  can  support  a  finding  of  money  expended  in  pursuit 
of  the  property.     (Id.) 

4.  Value  of  Piano— Admission — ^Pleadings — COntbabt  Finding  Dis- 
bboabdbd. — ^In  an  action  of  claim  and  delivery  for  a  piano,  in 
which  the  pleadings  are  verified,  and  the  complaint  alleges  that 
the  value  of  the  piano  is  $500,  and  the  answer  admits  such  value  by 
failing  to  deny  the  same,  a  finding  contrary  to  such  admission  that 
the  value  of  the  piano  is  only  $200  is  entirely  without  the  issues 
made  by  the  pleadings,  and  should  be  disregarded.  (The  J.  Dewing 
Co.  V.  Thompson,  85.) 

6.  Admission  of  Jubisdictional  Sum  —  Objection  to  Jubisdiction 
Based  on  Finding.— Where  it  is  objected  that  the  finding  as  to 
value  deprived  the  superior  court  of  jurisdiction  over  the  action,  it 
is  a  sufficient  answer  to  such  objection  that  the  fact  upon  which  the 
jurisdiction  of  the  court  depends  was  admitted  by  the  answer  to  be 
such  as  unquestionably  to  support  the  jurisdiction  of  the  court  to 
determine  the  action  upon  its  merits.     (Id.) 

tt.  TB8T  OF  Jubisdiction  Ovxb  Value  of  Pbopebtt— Demand  of  Com- 
flaint,  Beoabdless  of  Finding — Costs. — If  it  be  conceded  that 
the  court  had  power  to  find  a  less  value  than  that  admitted,  still  the 
test  of  the  jurisdiction  of  the  superior  court  to  support  a  judgment 
for  the  value  of  the  property  claimed,  if  a  delivery  cannot  be  had, 
is  determined  by  the  value  claimed  and  demanded  in  the  complaint, 
and  when  that  shows  a  value  exceeding  $300,  it  is  sufficient  to  sup- 
port  the  jurisdiction  ef  the  superior  court  as  to  the  value  of  the 
property  though  a  less  sum  be  found,  which  cannot  affect  the  test 
•f  jurisdiction,  but  only  the  loss  of  costs.     (Id.) 

7.  Double  Aspect  of  Claim  and  Dkuveby — ^Becovbby  of  Pbopebty-— 
Becoveby  of  Money — Jubisdiction  Based  on  Complaint. — ^An 
action  of  claim  and  delivery  has  twe  aspects.  In  one  aspect  it  is 
B  suit  to  recover  specific  personal  property  described  in  the  corn- 
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GLAIM  AND  DELIVEBT  (ConHnued). 

plaint.  Ib  the  oth«r  aspeet,  it  it  a  luit  to  reeorer  a  mem^j  demand, 
in  respect  of  which  the  amount  demanded  in  the  complaint,  exclusive 
of  intereety  detenninei  the  jurisdiction.  (Id.) 
S.  Appeal  from  8uP£aiOB  Ck>URT  —  SEUP-DSSTRuormi  Objection  to 
Jurisdiction  Baskd  on  Fikdino — Identical  Grants  of  .Tubisdic- 
noN. — An  objection  bj  an  appellant  from  the  judgment  of  iLe 
auperior  court  to  the  jurisdiction  of  that  court,  based  on  its  finding 
of  value  of  $200,  is  held  to  bo  self-destructiye.  The  original  juris- 
diction of  the  superior  court  and  the  appellate  jurisdiction  of  the 
district  courts  of  appeal  are  identical  in  "all  cases  at  law,  in  which 
the  demand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controversy,  amounta  to  three  hundred  doUan."  (Const.,  art  YI^ 
•ecs.  4,  5.)     (Id.) 

See  Agency,  1. 
COMMON  CABBIEB.    Bee  Claim  and  DeHveiy,  1-^ 

COMMUNITY  PBOPEBTT. 

1.  Pboceeoing  to  Detebmimx  iNTEBxar  OF  Husband  nr  C6mmunitt 
Pbopertt  in  Name  of  Deceased  Wifb^Contbst  bt  Wife's  Sisteb 
— Question  of  Fact — ^Review  upon  Appeal. — ^In  a  proceeding  taken 
bj  a  surviving  husband,  under  section  1723  of  the  Code  of  Civil 
Procedure,  to  detemdno  his  interest  in  community  real  estate  held 
in  the  name  of  the  deceased  wife,  and  bought  with  community 
funds,  in  which  his  claim  was  contested  by  a  sister  of  the  deceased 
wifo,  as  being  her  separate  estate,  in  the  interest  of  the  heirs,  and 
the  court  found  and  adjudged  that  the  property  was  community 
property  and  was  bought  in  the  wife's  name  with  community  funds, 
and  was  not  given  by  the  husband  to  the  wife,  and  adjudged  that 
the  entire  property  vested  in  the  surviving  husband,  it  is  held  upon 
appeal  that  whether  or  not  the  conveyance  was  a  gift  to  the  wifo 
was  a  question  of  fact  to  be  determined  by  the  trial  court,  upon  tho 
evidence,  and  its  conclusion,  if  not  manifestly  without  sufficient 
support,  should  not  be  disturbed  upon  appeaL  (Matter  of  tho 
Community  Property  of  Carlin,  168.) 

2.  Presumption  of  Separate  Property  in  Wife — Rule  of  Evidence 
— ^Burden  of  Proof  Sustained. — When  property  is  conveyed  to  a 
married  woman  by  an  instrument  in  writing,  the  presumption  is  that 
the  title  is  thereby  vested  in  her  as  her  separate  property  under 
section  164  of  the  Civil  Code;  but  this  is  a  mere  rule  of  evidence 
fixing  the  onus  prohandi  in  cases  where  the  question  of  ownership  is 
in  litigation.  Neither  the  wife  nor  her  representative  is  bound  to 
prove  that  the  conveyance  was  a  gift;  but  it  devolves  upon  tho 
husband  to  overcome  the  presumption  by  showing  that  it  was  not 
a  gift.     It  is  held  that  such  burden  was  sufficiently  sustained   by 
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C30MMUNITY  PEOPEETY  (Continued). 

the  evidence  of  the  husband  that  it  was  the  intention  to  provide  a 
home  for  both  and  not  to  give  her  the  property,  whieh,  in  the 
absence  of  anj  inconsistent  testimonj,  is  sufficient  to  support  the 
conclusion  of  the  trial  court.  (Id.) 
8.  PoucT  OF  Law — Proving!  of  Legislature. — The  policj  of  per- 
mitting the  presumption  arising  from  a  conveyance  of  real  estate 
purchased  with  community  funds  to  a  married  woman  to  be  over- 
thrown after  the  wife's  death  by  evidence  of  an  undisclosed  intent 
on  the  part  of  the  husband  that  it  was  not  the  subject  of  a  gift, 
may  well  be  questioned.  It  is  the  province  of  the  legislature,  how- 
ever, and  not  of  the  courts,  to  determine  questions  of  policy. 
(Id.) 

CONSIDERATION.    See  Contract,  1,  2;  Deed,  1-4,  S;  Guaranty,  1,  8. 

CONSTITUTIONAL    LAW.    See    Eminent   Domain,   3,   5;    Juvenile 
Court;  Municipal  Corporations^  2-^. 

CONTEMPT. 

L  Violation  of  Injunotiok— Imposition  of  Pine — Imprisonment  in 
Defatti/p  of  Payment. — ^Where  the  court,  in  a  contempt  case  for  a 
violation  of  an  injunction,  imposed  a  fine,  it  had  jurisdiction  to 
impose  imprisonment  for  the  nonpayment  of  the  fine  at  the  rate 
of  two  dollars  per  day  until  the  fine  is  paid.  (Matter  of  Jorgen- 
sen,  217.) 

2.  Additional  Sentence  of  Imprisonment. — The  fact  that  the  eourt 
also  imposed  additional  imprisonment  for  the  contempt  of  court 
would  not  take  from  the  court  its  power  to  enforce  the  nonpay- 
ment of  the  fine  by  imprisonment  at  the  special  x»te.     (Id.) 

CONTRACT. 

1.  Action  on  Notes — Contract  to  Purchase  Intkbest  in  Staluon — 
Presumption  of  Consideration — Burden  of  Proof — Offer  of 
Proof — Error  of  Court. — In  an  action  on  notes  purporting,  under  a 
written  contract,  to  be  given  for  the  purchase  price  of  one-seventh 
interest  in  a  stallion,  the  title  and  possession  to  which  was  to  be  re- 
tained by  the  vendor  until  the  price  was  paid,  there  is  a  presumption 
that  the  notes  were  based  upon  a  sufficient  consideration ;  and  where 
the  makers  pleaded  a  want  of  consideration  for  the  notes,  the  bur- 
den of  proof  was  upon  them  to  show  the  same.  But  where  they 
offered  to  prove  such  want  of  consideration,  it  is  held  that,  regard- 
less of  the  manner  in  which  they  may  prove  the  same,  it  was  error 
for  the  court  to  exclude  such  offered  evidence  on  the  ground  that 
it  would  contradict  the  written  contract.     (Stanton  v.  Weldy,  374.) 
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OONTBACT  (Gontiiiaed). 
8.  DuTERXNOi  Bktwxbn  Wamt  of  Odnbidseation  akd  Dibtinot  Onh 

8IDERATI0N — ^NaTUBX    OF    WaNT    OF    GONBIDEEATION    ImMATXBIAL. — 

There  is  a  wide  differenee  between  ihowing  an  utter  lack  of  eon- 
dderation  and  some  other  consideration  than  that  named  in  the 
agreement.  In  the  latter  ease,  a  consideration  is  admitted,  and  a 
different  one  is  sought  to  be  shown,  while  in  the  former  case,  the 
purpose  is  to  show  the  nonexistence  of  anj  eonsideration.  It  is 
held  that,  on  principle,  no  reason  appears  for  allowing  proof  of  no 
consideration  where  money  is  the  consideration  named,  and  denying 
it  where  some  article  of  personal  property  is  named  as  the  considera- 
tion. If  the  promisor  received  nothing  in  either  case,  he  may  shew 
the  fact  in  defense.     (Id.) 

8.   GONTKACT   FOB    INTXBBST    IN    GSOSS    PeOOEEDS    OF    SaLB   OF    MlNIN« 

Claims — Seeviceb  of  Mining  Enoinbeb — Action  foe  Monxt  Dtti — 
Sufficient  Complaint. — A  complaint  alleging  that  plaintiff  was  an 
experienced  mining  engineer,  and  contracted  with  defendant  that  Ia 
eonsideration  of  his  services,  as  such,  in  making  a  surrey,  map  and 
technical  report  as  to  the  quantity  and  value  of  the  ore  in  mining 
claims  of  which  defendant  owned  one-half,  he  would  pay  for  the 
actual  expense  incurred,  and  that,  upon  the  sale  of  his  interest 
therein,  or  any  part  thereof,  he  would  pay  to  plaintiff  one-sixth  of  the 
gross  proceeds  of  sale,  and  that  defendant  sold  part  of  said  claims, 
for  an  amount  In  excess  of  $10,000,  the  exact  amount  of  which,  and 
of  the  sum  due  and  unpaid,  he  cannot  state,  and  asks  that  the 
amount  due  be  determined  by  the  court,  and  for  an  interest  in  the 
unsold  claims,  states  a  cause  of  action  to  recover  the  amount  found 
to  be  due  for  the  claims  sold.     (Parker  v.  Hemdon,  451.) 

4.  Appabxnt  Causb  of  Action  fob  Spxcinc  Peefobmanob  of  Coir- 

TBACT  AS  TO  UNSOLD  CLAIMS — ^WAIVXB  AKD  ABANDONMENT  AT  TBIAL 

— Objection  upon  Appeal. — The  objection  upon  appeal  that  the 
complaint  also  purported  to  state  a  cause  of  action  for  specific  per- 
formance of  an  interest  in  the  unsold  claims,  and  that  it  is  insuffi- 
cient to  justify  such  relief,  if  well  founded,  is  answered  by  the  faet 
appearing  in  the  record,  that  plaintiff,  at  the  trial,  in  open  eonrt, 
voluntarily  waived  and  abandoned  all  right  te  the  unsold  portion  of 
the  property,  and  asked  judgment  only  for  one-sixth  ef  the  proceeds 
of  the  property  sold.  No  demurrer  having  been  interposed  nor  judg- 
ment rendered  for  specific  performance,  appellant  will  not  be  heard 
to  object  that  the  complaint  did  not  entitle  plaintiff  te  relief  prayed 
for,  but  not  granted.     (Id.) 

5.  Action  not  fob  an  Accounting  but  fob  Bebaoh  of  Conteaot. — 
The  action,  as  shown  by  the  record,  is  not  for  an  accounting,  but  for 
breach  of  contract  to  pay  a  proportionate  sum,  which  plaintiff  is 
unable  to  state  precisely  for  reasons  alleged,  and  therefore  asks  the 
court  to  determine  the  same  and  give  judgment  therefor.     (Id.) 
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CONTBACT  (Contimned). 

6.  Cavbm  or  AonoN  not  Babubd  it  Statutb. — ^The  eame  «f  setioB 
to  pay  one-Bizth  of  the  gron  proceeds  of  the  mining  interests  sold 
has  no  relation  to  the  time  of  rendition  of  the  serviees  rendered  as 
mining  engineer,  and  could  not  accrue  until  the  date  when  the  salt 
was  made  and  the  purchase  money  realized  thereupon  which  was  te 
be  shared;  and  where  the  record  Is  silent  as  to  the  date  when  the 
sale  in  question  was  made,  and  the  purchase  money  paid  thereon, 
it  shows  no  bar  of  the  cause  of  action  bj  statute.     (Id.) 

7.  Lettbbs  Leading  to  Oral  Oontkact. — Where  the  facts  were  that 
the  plaintiff  received  a  letter  from  the  defendant  before  the  services 
were  rendered  offering  plaintiff  one-sixth  interest  in  the  property  if 
he  would  render  the  services  required,  which  was  accepted,  and  in  a 
subsequent  interview  it  was  orally  agreed  that  be  would  pay  to  plain- 
tiff one- sixth  of  the  gross  receipts  from  sales  of  the  property  if  he 
would  render  the  services  requested,  which  were  rendered  accordingly, 
the  cause  of  action  was  not  based  upon  the  acceptance  of  the  offer 
made  by  letter,  but  upon  the  parol  contract  which  resulted  when  the 
parties  were  brought  together.     (Id.) 

S.  Findings  to  bk  Lkxbault  Gonstrubb  to  Buppobt  Judombnt^ 
Accepted  Letters — Modifibd  bt  Oral  Contract. — The  findings  are 
to  be  liberally  construed  to  support  the  judgment,  and  where  the 
court  found  that  a  written  offer  by  defendant  of  one-sixth  inter- 
est in  the  property  for  plaintiff's  services  to  be  rendered  was  ac- 
eepted  by  letters,  but  that  such  letters  led  to  an  oral  interview 
between  them,  in  which  it  is  found  that  it  was  expressly  agreed  that 
in  consideration  of  the  services  to  be  rendered  by  plaintiff,  defend- 
ant would  pay  him  ene-sixth  of  the  proceeds  of  all  sales,  which  was 
also  found  by  the  court,  such  oral  contract,  and  not  the  letters,  was 
properly  made  the  basis  of  the  judgment  for  the  plaintiff.     (Id.) 

•.  Ck>NrLICTIN0    EVIDENOB    IN     PLAINTIFF'S    TESTIMONY — PbOVINGB    C9 

Trial  Goubt. — Conceding  a  conflict  on  plaintiff's  own  testimony  as 
to  what  there  was  to  do,  what  he  did,  and  when  he  completed  his 
work,  it  was  nevertheless  for  the  trial  court  to  reconcile  his  state- 
ments, and  unless  manifestly  without  support,  the  findings  made 
thereon  should  not  be  disturbed  upon  appeal.  (Id.) 
10.  Corporations — Action  on  Contract— Counterclaim  fob  Bebatbb 
ON  Produce  Shipped  on  Commission — Authority  of  Managing 
Agent — Estoppel. — In  an  action  by  a  corporation  upon  defendant's 
note  and  for  goods  sold,  in  which  defendant  counterclaimed  under  a 
contract  for  annual  rebates  of  half  of  the  commissions  for  produce 
shipped  by  defendant  to  plaintiff  for  three  years,  under  a  contract 
with  its  managing  agent,  whose  authority  the  corporation  denied, 
but  the  evidence  sustains  the  finding  that  such  contract  was  within 
the  scope  of  the  agent's  authority  to  agree  upon  its  terms,  and 
19  0ml.  App.— 52 
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where  it  tppeara  that  such  rebates  had  been  eo  contracted  for  and 
paidy  without  objection,  for  four  previous  years,  it  is  held  that  the 
corporation,  having  received  the  benefit  of  the  contract  sued  upon,  is 
estopped  to  deny  its  agent's  authority  to  make  it.  (L.  Scatena  ft 
Co.  ▼.  Van  Loben  Sels,  428.) 

11.  PEACTICAL     CONSTKUCnON     OF     CONTKAOT — AMOUNT     OF     PbODUOX 

Shipped— Support  of  Finding. — Where,  in  practice,  the  rebates  of 
one-half  the  commissions  on  produce  shipped  by  defendant  to  plain- 
tiff were  paid  at  the  end  of  each  year,  without  question  as  to 
whether  more  or  all  of  defendant's  produce  had  been  consigned  to 
plaintiff,  and  there  was  no  reference  in  the  contract  sued  upon  as 
to  the  quantity  of  the  produce  that  should  be  shipped,  it  Is  held 
that  it  was  not  a  condition  precedent  to  the  payment  of  the  rebates 
that  the  defendant  should  consign  aU  or  any  particular  portion  of 
such  produce  to  the  plaintiff,  and  that  the  finding  of  the  court  as 
to  the  meaning  of  the  contract  in  accordance  with  such  practical 
construction  is  fairly  supported  by  evidence,  and  cannot  be  disturbed 
upon  appeal.     (Id.) 

12.  Counterclaim  for  Bkbateb  LtImitid  to  End  of  Ybar  Bbfoei  Suit 
— End  Pending  Suit — Modification  of  Judgment. — Only  such  re- 
bates on  commissions  for  produce  are  the  proper  subject  of  a  coun- 
terclaim as  were  due  at  the  end  of  any  year  which  expired  before 
the  commencement  of  the  action;  but  where  the  answer  shows  a 
continuous  contract  for  rebates  at  the  end  of  each  year,  and  the  end 
of  the  last  year  expired  pending  suit  before  judgment,  and  the 
proper  amount  of  such  rebates  is  shown  and  found  by  the  court, 
the  judgment  should  be  modified  by  adding  such  amount  to  the 
judgment  as  of  the  date  of  its  entry.     (Id.) 

18.  Bepucation  to  Counterclaim  not  Bbquired— Evidence— -Findino. 
Under  our  practice,  no  replication  is  required  to  raise  an  issue  upon 
the  matter  of  a  counterclaim.  Its  allegations  are  deemed  denied; 
but  plaintiff,  besides  introducing  evidence  in  denial  thereof,  may  also 
prove  any  affirmative  matter  as  a  defense  to  the  counterclaim,  with- 
out pleading  it.  But  in  order  to  require  a  finding  upon  any  affirma- 
tive matter  urged  to  a  counterclaim,  it  must  constitute  a  defense 
thereto,  and  be  supported  by  some  evidence.  It  is  held  that  letters 
written  by  defendant  to  plaintiff  after  the  rebates  were  earned 
showed  no  defense  thereto,  and  required  no  special  finding.     (Id.) 

14.  Wills — Contract  rt  Heirs  Apparent  to  Pool  and  Equally  Divide 
Bequests  Distributed— Refusal  of  Executor  as  Residuart  LiBOa- 
TEE  TO  Distribute — Construction  of  Contract. — A  contract  be- 
tween six  out  of  seven  heirs  apparent  during  the  lifetime  of  their 
father,  reciting  a  consideration  of  love  and  a£fection,  was  to  the 
effect  that  if  he  should  devise  or  bequeath  to  any  of  said  parties 
more  or  less  than  one-seventh  of  the  total  amount  of  hUg  propeotyi 
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whatever  thej  received  from  his  estate  upon  partial  or  final  distribn* 
tion  should  be  pooled,  and  divided  equally  among  such  parties, 
share  and  share  alike.  Under  the  father's  will  the  plaintiff  had 
received  upon  partial  distribution  of  his  estate  onlj  one-twentieth 
part  thereof,  whilst  the  executor,  who  was  a  residuary  legatee  of 
over  one-fourth  of  the  estate,  has  refused  for  considerably  over  one 
year  to  distribute  the  same,  purposely  to  evade  responsibility  to 
plaintiff  and  other  heirs  similarly  situated.  Held,  that  though  the 
contract  is  susceptible  of  the  narrow  construction  that  its  enforce- 
ment depends  upon  a  distribution,  yet  it  will  not  be  so  construed,  as 
against  the  plaintiff,  under  the  facts  of  the  case.  (Spangenberg  ▼. 
Spangenberg,  439.) 

15.  ErivGT  OF  Failure  to  Pbogusb  Distkibution  —  Implications-^ 
Pebjobmance  Dub  Deemed  Done. — ^While  distribution  of  the  es- 
tate is  obviously  intended  as  a  necessary  incident  to  the  perform- 
ance of  such  contract,  if  made  in  good  faith,  yet  it  impliedly 
contemplates  that  final  distribution  should  be  made  within  a  reason- 
able time,  and  without  any  unnecessary  delay,  and  it  should  be  in- 
terpreted so  as  to  require  such  executor,  who  is  residuary  legatee,  to 
apply  for  and  procure  distribution  to  himself  whenever  the  estate 
was  in  a  condition  to  be  closed;  and  his  voluntary  failure  to  do  so 
cannot  avail  him  in  attempted  avoidance  of  his  contract,  since  under 
the  rule  embodied  in  section  352d  of  the  Civil  Code,  **that  which 
ought  to  be  done  is  to  be  regarded  as  done,  in  favor  of  him  to 
whom  and  against  him  from  whom,  performance  is  due."     (Id.) 

16.  Deliberate  Refusal  to  Perform  Contract — ^Breach  or  Contract. 
Where  the  complaint  alleges  that,  notwithstanding  there  was  no 
obstacle  in  the  way  of  closing  up  the  estate,  defendant  purposely 
refrained  from  applying  for  distribution  of  the  residue  of  the  es- 
tate to  himself,  in  order  that  he  might  evade  the  obligation  of  his 
contract  with  the  plaintiff,  thus  deliberately  refusing  to  do  that 
which  he  had  agreed  and  was  required  to  do,  it  shows  a  breach  of 
contract  which  gave  to  plaintiff  a  right  of  action  to  recover  the  sum 
stipulated  and  due  thereunder.     (Id.) 

17.  Remedy  not  in  Probate  Court — Action  on  Contract. — The  plain- 
tiff had  no  standing  under  which  he  could  have  exercised  any  remedy 
in  the  probate  court,  he  having  received  the  small  legacy  to  which  he 
was  alone  entitled  in  that  court.  He  is  not  a  legal  assignee  of  the 
rights  of  the  defendant,  which  could  be  enforced  in  that  court;  but 
the  sole  remedy  is  to  enforce  the  contract,  by  an  action  thereon  for 
his  stipulated  share  of  what  is  due  to  defendant  in  the  probate 
court  in  excess  of  the  sum  awarded  to  plaintiff  therein.     (Id.) 

18.  Contract  not  Against  Publio  Policy. — It  is  held  that  there  is 
nothing  in  the  contract  between  the  heirs  to  share  equally  in  the  es- 
tate that  is  against  any  known  statute  or  contrary  to  public  policy; 
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and  that  such  contract  ii  to  be  essentiallj  distlngnished  from  an 
invalid  contract  hj  an  heir  apparent  to  give  a  stranger  to  the  familj 
an  interest  in  the  estate,  but  the  agreement  sf  the  heirs  between 
themselves  is  valid  and  enforceable  in  this  state.     (Id.) 

19.  Violation  of  Pubuo  Policy  a  Quxstion  of  Law.— The  questioa 
whether  or  not  a  contract  in  any  given  case  is  contrary  to  public 
policj  is  a  question  of  law  to  be  determined  from  the  circnmstances 
of  each  particular  case.     (Id.) 

£0.  Complaint  not  Dktectivx  fob  Nonjoimdss  of  Othie  Hubs — Ooif- 
TRACT  Shaxk  of  Each  HfiB  Skvi&al. — The  complaint  is  not  de- 
fective for  nonjoinder  of  other  parties  who  would  be  entitled  as 
against  the  defendant  severally  to  recover  the  share  due  to  each. 
Neither  of  the  heirs  has  any  joint  interest  in  the  share  due  to  one 
of  them,  and  each  right  of  recovery  is  severaL  The  rule  is  that 
where  several  distinct  sums  are  by  contract  payable  to  several  dis- 
tinct persons  any  one  of  the  parties  may  sue  severally  for  his  share, 
without  joining  the  other  parties  either  as  plaintiffs  or  defendants. 
(Id.) 

81.  DsMUBBSB  TO  GoMPLAiNT  Impbope&lt  Bustainbd. — ^It  Is  held  thai 
the  complaint  of  the  plaintiff  is  free  from  defects  and  states  a  causa 
of  action  in  favor  of  the  plaintiff,  and  that  the  defendant's  demurrer 
thereto  was  improperly  sustained,  and  the  judgment  rendered  against 
the  plaintiff  upon  such  demurrer  must  be  reversed.     (Id.) 

See    Broker;    Building    Contract;    Corporations;    Guaranty,    4; 
Mechanics'  Ldens;  Sale;  Specific  Performance. 

OOBPOBATIONS. 

1.  AJS8ENC1  OF  Capital  Stock  —  Codb  Liabiutt  of  Mbicbbbs  fob 

Debts — ^Voluntabt  Patmbnt  of  Exobss — Nonliability  of  Cor- 
poration.— Where  a  corporation  has  no  capital  stock,  the  lia- 
bility of  its  members  for  its  debts  is  fixed  by  section  822  of  tha 
Civil  Code  by  equal  distribution  between  thenu  Where  one  member 
pays  any  part  of  the  debts  of  such  corporation  in  excess  of  his 
share,  such  excessive  payment  is  purely  voluntary,  and  imposes  ne 
obligation  upon  the  corporation  to  reimburse  such  member  for  anj 
part  of  the  amount  so  contributed,  in  the  absence  of  any  con- 
tractual obligation  to  that  effect.  (Upton  v.  The  Woman's  Clulr 
of  Kern,  127.) 

2.  Amended  Articles — Cxrtifixd  Copy — ^Aoknowlbdombnt  of  Obio- 
iNAL  Articles  not  Inglud£i>— Mandamus. — A  refusal  by  the 
Secretary  of  State  to  file  a  certified  copy  of  amended  articles  of 
incorporation  filed  in  the  clerk's  office  of  the  county  in  which 
the  original  articles  were  filed,  as  provided  by  law,  on  the  ground 
that   the   certificate   did   not   include   the   acknowledgment  of   the 


Digitized  by 


Google 


CORPOBATIONa  821 


COBPOBATIONS  (Continued). 

original  articleSy  a  certified  copy  of  wbiek  had  beon  originally  filed 
with  the  Secretary  of  State,  is  not  justifiable,  and  mandaimu  will 
lie  to  compel  him  to  file  the  same.  (California  Telephone  etc.  Co. 
T.  Jordan,  536.) 

8.  ErPEcrr  of  SPECinc  Enumeration  of  Contxnts  of  Abtioubs — ^Ex- 
OLUSiON  or  Other  Matters. — The  specific  enumeration  of  the  con- 
tents of  articles  of  incorporation  made  in  sections  290  and  291  of 
the  Ciril  Code  necessarily  implies  the  exclusion,  ex  industria,  of  any 
other  matters  from  the  articles  than  those  therein  specifically  named. 
(Id.) 

i.  Cxrteficatis  of  Acknowleogmsnt  No  Part  of  Contents  of 
Articles — ^Purpose — ^Proop  of  Genuineness. — Under  the  provisions 
of  sections  290  or  291  of  the  Civil  Code,  the  certificates  of  acknowl- 
•dgment  of  the  articles  of  incorporation  are  no  part  of  the  articles 
themselves;  but  the  acknowledgments  are  separately  provided  for  in 
section  292  of  the  Civil  Code,  the  purpose  of  the  requirement  of 
which  is  to  show  that  the  sigoatures  to  the  articles  are  genuine, 
and  made  by  hona  fide,  and  not  fictitious,  persons.     (Id.) 

6.  Construction  of  Code  as  to  Amended  Articles. — Section  362  of 
the  Civil  Code,  under  the  terms  of  which  original  articles  of  incor- 
poration may  be  amended,  merely  provides  that  "such  original  and 
amended  articles  of  incorporation  shall  together  contain  all  of  the 
matters  and  things  required  by  the  law  under  which  the  original 
articles  were  executed  and  filed."  It  does  not  require  that  the 
certificates  of  acknowledgment  of  the  original  articles  shall  be  at- 
tached to  the  articles  as  amended,  but  provides  that  "a  copy  of  the 
said  articles  of  incorporation,  as  thus  amended,  duly  certified  to  be 
correct  by  the  president  and  secretary  of  the  board  of  directors 
or  trustees  of  such  corporation,  shall  be  filed  in  the  office  where 
the  original  articles  of  incorporation  are  filed;  and  a  certified  copy 
thereof,  duly  certified  by  such  county  clerk,  in  the  office  of  the 
Secretary  of  State."     (Id.) 

6.  Mere  Annexing  of  Amended  Articles  to  Original  Articles  Im- 
material.— The  mere  annexing  by  the  president  and  secretary  of 
the  corporation  to  the  amended  articles  of  such  corporation  of  the 
original  certificate  of  incorporation  on  file  in  the  clerk's  ofliee, 
a  certified  copy  of  which  had  been  filed  with  the  Secretary  of  State, 
could  add  no  force  to  the  articles  as  amended,  and  could  add  nothing 
to  the  force  or  effect  of  the  original  articles  of  incorporation.     (Id.) 

T.  Capital  Stock  —  Designation  of  Shares  a#  Common  or  Pri- 
ferred — Change  in  Number  of  Shares  not  Affected. — ^Where 
the  amended  articles  of  incorporation  do  not  change  or  affect  the 
number  of  the  original  shares  of  the  capital  stock  of  the  corporation 
mamed  in  its  original  articles,  the  mere  change  in  the  amended 
articles  of  the  designation  of  a  certain  portion  of  such  shares  as 
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preferred,  and  of  the  residue  thereof  as  eommon,  stock,  eanaot  be 
held  in  any  sense  to  be  tantamount  to  increasing  or  diminishing 
the  capital  stock,  in  violation  of  sections  359  and  362  of  the  Civil 
Code.     (Id.) 

8.  Unjustifiable  Refusal  of  Secretaet  of  State  to  Felb  Akshded 
Aeticles  fob  Illegal  Change  in  Capital  Stock — Mandamus. — 
Where  the  Secretary  of  State  refused  to  file  a  certified  eopj  of  the 
amended  articles  of  incorporation,  for  the  additional  reason  that  the 
ehange  in  the  desi^ni&tion  of  certain  stock  as  preferred  amounts  te 
an  increase  of  such  stock  and  a  diminution  of  the  common  stock  m 
violation  of  law,  such  ground  of  refusal  is  unjustifiable,  and  hum* 
damus  will  lie  to  compel  the  Secretarj  of  State  to  file  the  amended 
articles,  notwithstanding  such  objection.     (Id.) 

9.  Distinction  Between  Increase  and  Diminution  of  Shares  and 
Classification — Public  Interests — Contract  Between  Shabe- 
holdees. — While  any  change  effected  in  the  number  of  shares,  if 
not  legallj  performed  according  to  the  code  provisions,  might  ille- 
gallj  affect  the  interests  of  the  public  and  of  the  creditors  of  the 
corporation,  by  withdrawing  its  property  therefrom,  yet  the  act  of 
classifying  or  dividing  the  capital  stock  into  two  or  more  kinds,  with- 
out change  in  the  number  of  shares,  though  required  to  be  done  in 
the  amended  articles,  according  to  the  statute,  involves  nothing 
more  than  a  mere  contract  between  the  stockholders  as  to  how  they 
shall  divide  the  profits  and  the  corporate  property  after  the  payment 
of  the  corporate  obligations.     (Id.) 

10.  Construction  of  Code  Provision  —  Assent  of  Two-thirds  of 
Stockholders  to  Increase  or  Reduction  of  Kinds  of  Stock. — The 
provision  in  section  359  of  the  Civil  Code,  that  ''where  the  articles  of 
incorporation  provide  for  two  or  more  kinds  of  capital  stock,  no  in- 
crease or  reduction  shall  be  made  without  the  assent  of  two-thirds 
of  all  of  the  capital  stock,  and  in  making  such  reduction,  the  assent 
shall  identify  the  particular  class  or  classes  of  stock  to  be  increased 
or  reduced,  and  the  amount  apportioned  to  each,"  necessarily  presup- 
poses the  existence  of  two  or  more  classes  of  stock,  at  the  time  when 
the  increase  or  reduction  is  made;  and  such  provision  has  no  appli- 
cation where  the  stock  under  the  original  articles  of  incorporation 
was  all  of  one  kind,  and  in  amended  articles,  which  must  be  approved 
by  two-thirds  of  all  the  stockholders,  it  is  merely  divided  into  two 
classes  or  kinds  of  stock,  without  other  change.     (Id.) 

11.  Subscription  i|p  Stock  Procubed  bt  Fraud — ^Rescissiow  upon 
Discovert  of  Insolvency — ^Demurrer  to  Complaint  Improperly 
Sustained. — In  an  action  to  rescind  a  subscription  to  the  stock 
of  a  banking  corporation  procured  by  its  fraud  im  stating  that  the 
bank  was  in  a  flourishing  condition,  where  the  complaint  alleges 
that  the  contrary  was  not  discovered  mntil  after  its  adjodioation 


Digitized  by 


Google 


COBPORATIONS.  823 


G0BP0BATI0N8  (Continued). 

in  insolveney,  and  that,  upon  such  discovery,  notice  of  rescission 
waa  given  to  the  receiver  of  the  insolvent  bank,  in  whose  hands 
th«  money  paid  for  such  stock  could  be  readily  traced,  which  was 
given  twenty-three  days  after  such  adjudication,  and  it  appears  that 
tha  action  was  commenced  within  two  months  thereafter,  it  states  a 
•ause  of  action,  and  a  demurrer  to  the  complaint  was  improperly 
sustained.     (People  v.  California  Safe  Deposit  etc.  Co.,  414.) 

12.  BuiiB  AS  TO  Right  or  Bbsoission  fob  Fkaud  Aftbb  Insolvency. — 
It  ia  a  rule  sustained  by  authority  that  a  subscription  to  stock  in- 
duced by  fraud  may  be  rescinded  after,  as  well  as  before,  the  cor- 
poration ceased  to  be  a  going  concern,  where  no  eonsiderable  time 
has  elapsed  since  the  subscription,  and  no  want  of  diligence  appears 
in  the  discovery  of  the  fxaud,  and  the  nzistenee  of  the  fraud  is  clear, 
(Id.) 

18.  AoMissioK  OF  Plkadings — Fkaxtd  on  Creditors  of  Bank  not  In* 

VOLVXD  — PSOOEEDS  OF  FRAUDULENT  SALE  NOT  PROPERTY  OF  BANK. — 

Ai  it  la  admitted  by  the  demurrer  to  the  complaint  that  the  bank 
stock  subscribed  was  the  property  of  the  bank,  and  that  the  pro- 
ceeds of  the  sale  alleged  to  have  been  fraudulent  were  turned  over  to 
the  bank  and  may  be  identified,  it  cannot  be  held  that  the  creditors 
of  the  bank  have  any  such  an  interest  as  would  prevent  restitution 
thereof  from  the  receiver.  Though  the  receiver  represents  the  rights 
of  the  creditors  of  the  bank  in  its  property,  he  does  not  represent, 
and  cannot  retain,  the  proceeds  of  a  fraudulent  sale  which  do  not 
belong  to  the  bank,  and  which  may  be  recovered  by  the  plaintiff 
rescinding  such  sale  as  fraudulent.     (Id.) 

14.  Question  of  Laches — Pleading — Proof. — ^Where  laches  appears 
in  pleading  or  in  proof,  it  is  a  bar  to  equitable  relief;  but  where, 
as  here,  it  is  alleged  that  the  insolvency  of  the  bank  was  not  known 
to  the  plaintiff  appealing  until  after  the  bank  had  closed  its  doors, 
and  that  its  officers  had  repeatedly,  and  up  to  that  time,  represented 
the  flourishing  condition  of  the  bank,  it  cannot  be  said  that  the  in- 
tervening time  between  the  purchase  of  the  stock  and  the  insolvency 
of  the  bank  is  in  itself  such  a  period  as  would  constitute  laches. 
If  any  facts  exist  showing  it,  they  should  be  presented  by  answer 
and  proof.  It  is  held  that  the  complaint  does  not  state  such  facts 
as  would  bar  the  right  of  rescission,  nor  do  the  facts  alleged  show 
that  he  has  been  guilty  of  laches.     (Id.) 

15.  Rescission  for  Fraud — Diligence  in  Discovery — Pleading — Ex- 
cuse FOR  Del.\y  Shown — Opinion  of  Supreme  Court  on  Denying 
Rehearing. — It  is  held  by  the  supreme  court,  in  denying  a  rehear- 
ing after  decision  of  this  case  in  the  district  court  of  appeal,  that 
while  this  court  is  in  doubt  concerning  that  part  of  the  opinion 
which  seems  to  imply  that  in  an  action  for  rescission  it  is  unneces- 
sary for  tht  complaint  to  state  facts  showing  reasonable  diligence 
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to  diseover  the  faets  eonfltituting  the  ftaud,  on  Mconnt  of  wUeh  fbe 
rescisgion  is  asked,  itill  the  facts  alleged  in  the  petition  of  appel- 
lant for  intervention  in  this  ease  are  suffieient  to  ezense  him 
for  the  delay  in  malcing  such  discovery.     (Id.) 

16.  Sales    of  Stock  bt  Agents — Aobied    Shares  of   Stock— Pol- 

FILLMENT    OF    OONTBACT — ^FINDINGS — ESTOPPEL    TO    CLAIM    BBSGIS- 

SION. — ^Where  the  intervener  appellant  entered  into  a  contract  with 
the  pUtintiff  and  defendant  respondents  to  emploj  them  as  agents 
to  promote  sales  of  stock  in  a  corporation  organized  to  promote  an 
invention  of  the  intervener,  which  thej  successfully  did,  for  which 
he  agreed  to  give  them  one  hundred  thousand  shares  of  stock  held 
in  escrow,  and  the  question  whether  thej  had  fulfilled  their  agree- 
ment was  determined  affirmatively  by  the  trial  court  in  its  findings, 
based  upon  sufficient  evidence,  and  it  appearing  that  the  appeDant 
was  estopped  by  his  conduct  from  claiming  that  the  eontrmet  was 
not  fulfilled,  he  is  not  entitled  to  claim  a  rescission  thereof  on  that 
alleged  ground,  in  an  action  to  enforce  delivery  by  plaintiff  of  tiie 
one-half  of  the  shares  owned  by  him.     (Gray  v.  Bonnell,  248.) 

17.  Delivery  of  Shares  to  Co-owner  —  New  Escrow  for  Fusthib 
Consideration  for  Limited  Period — ^Plaintiff  not  Bound. — ^Where 
the  intervener  delivered  the  one  hundred  thousand  shares  to  the 
plaintiff's  co-owner,  who,  in  consideration  of  additional  shares  to  be 
paid,  consented  to  a  further  escrow  of  the  one  hundred  thousand 
shares  for  a  limited  period,  which  was  then  to  be  delivered  at  all 
events,  the  plaintiff  is  not  bound  by  such  further  escrow,  though  the 
intervenor  is  estopped  thereby  to  claim  any  rescission  of  the  one 
hundred  thousand  shares  so  delivered,  and  the  plaintiff  is  entitled, 
when  not  claiming  any  share  of  the  further  consideration,  to  enforce 
immediate  delivery  of  his  share  of  said  stock.     (Id.) 

18.  Claim  of  Partnership  of' Agents — Full  Settlement — Each  Eh* 
titled  to  One-half  of  Stock. — ^Where  the  intervenor  claimed  that 
the  plaintiff  was  bound  by  the  second  escrow  agreement  as  a  copart- 
ner, it  is  held  that  all  claims  of  such  partnership  had  been  fully 
settled,  and  it  was  agreed  between  them  that  each  should  own  one- 
half  of  the  shares  of  stock  earned,  and  the  plaintiff  was  entitled  in 
his  own  right,  therefore,  to  have  one-half  of  the  stock  delivered  to 
him.     (Id.) 

19.  Intervenor  not  Entitled  to  Osjsct  That  thx  Judgment  is 
Ineffectual  as  to  Other  Parties. — It  is  held  that  the  intervenor 
is  not  entitled  to  complain  that  the  judgment  for  the  plaintiff  is  in- 
effectual or  imperfect  in  its  relation  to  other  parties.  It  is  sufficient 
that  the  judgment  as  to  him  is  in  plain  terms  and  sufficiently  ezpUeit 
to  enable  plaintiff  to  exact  performance  from  him  thereiinder.    (Id.) 
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£0.  OOVTBOL   BT   DinNDAMT     OF     STOOK   OF     AKOTHKE     OOBFOftlTION — 

Rescission  or  Cont&aot — Issux  of  Stock  in  Lieu — Aobkbmxnt 
TO  Bepubchasi. — Where  defendant  eorporation  had  acquired  th« 
eontrol  of  the  stoek  of  another  eorporation,  and  desiring  to  ean- 
eel  a  contract  of  plaintiff  therewith,  agreed  with  him  to  paj 
$1,700  therefor  on  a  specified  date,  but  in  lieu  thereof  it  was 
agreed  that  such  other  eorporation  should  issue  to  him  seventeen 
hundred  shares  of  stock  in  such  other  eorporation,  which  defend- 
ant agreed  to  purchase  from  him  within  ten  days  after  such  date 
and  to  paj  him  $1,700  therefor,  and  plaintiff  at  the  maturity 
of  the  contract  tendered  such  shares  to  defendant,  which  it  refused 
to  take  and  pay  for,  it  was  its  duty  to  receive  it  and  pay  the 
amount  agreed  upon,  which  wUl  be  enforced  by  action.  (Hudson 
▼.  Seeley  Specialties  Co.,  213.) 
SI.  Assessment  on  Shabxs  of  Stook->Dklinquengt  After  Suit  fob 
PuKCHASB  Monet  of  Shakes — ^Payment  to  Protect  Shares — 
Special  Damages — Supplemental  Complaint. — ^Where  at  the  time 
of  the  tender  of  the  stock  in  such  other  corporation  to  the  defend- 
ant there  was  an  assessment  upon  the  stock,  which  became  delin- 
quent after  the  commencement  of  the  action  to  enforce  payment 
for  the  shares,  the  plaintiff  properly  paid  such  delinquent  assessment 
to  protect  the  shares  from  forced  sale,  and  may  recover  the  amount 
paid  therefor  by  way  of  supplemental  complaint,  which  amount 
constitutes  special  damages  accruing  to  plaintiff  by  reason  of  the 
refusal  of  defendant  to  fulfill  its  obligation  to  repurchase  the 
stock.  The  plaintiff,  being  the  owner  of  the  stock  for  its  benefit, 
rightfully  assumed  the  duty  of  protecting  it  from  forced  sale. 
(Id.) 

22.  LuBiLiTT  OF  Defendant  on  Contract  With  Plaintiff — Author- 
ity FOR  Contract— Consideration — ^Estoppel. — Where  the  contract 
of  plaintiff  with  defendant  corporation  was  signed  by  its  presi- 
dent and  secretary  and  sealed  with  the  corporate  seal,  and  it  ap- 
pearing that  they  were  the  controlling  majority  of  its  directors,  and 
that  the  president  had  authority  as  managing  agent  to  execute  the 
contract,  and  that  it  was  made  for  its  benefit,  and  in  consideration 
of  the  surrender  of  contract  rights  with  the  plaintiff  of  considerable 
value,  it  is  not  only  supported  by  a  sufficient  consideration,  but  the 
eorporation,  by  receiving  whatever  benefits  which  may  have  fiowed 
therefrom,  and  remaining  silent  until  the  maturing  day  of  the  con- 
tract had  arrived,  is  estopped  from  disclaiming  its  liability.     (Id.) 

23.  Sale  of  Capital  Stock  of  Corporation — ^Reservation  of  Control 
OF  Pending  Suit  bt  Vendor — ^IkiANDAMUS  bt  Corporation  to  Com- 
pel Substitution  of  Attorneys  not  Allowable. — ^Where  the  owner 
of  all  the  stock  of  a  corporation,  who  has  been  prosecutiog  a  suit 
in  its  name,  contracted  to  sell  all  of  its  capital  stock  to  a  third  party 
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•xpressly  reserving  the  right  to  proteeute  and  control  th*  pending 
action  for  the  vendor's  benefit,  at  his  sole  cost,  and  agreeing  to 
relieve  the  vendee  of  all  cost  in  relation  thereto,  the  right  to  eontinno 
the  control  of  such  action  passed  bj  such  reservation  to  the  vendor, 
and  the  vendee  is  not  entitled  in  the  name  of  the  corporation  to  a 
mandamiu  to  compel  the  substitution  of  attorneys  to  control  the 
action  as  against  the  vendor.     (Harlan  Douglas  Oo.  ▼.  Monenr,  177.) 

24.  VisTiD  Right  Under  Code  to  Control  Action — Absence  of  For- 
THEK  Interest  or  Eight  or  Adverse  Control. — One  who  by  con- 
tract acquires  a  vested  right  to  control  a  pending  action  is  entitled, 
under  section  385  of  the  Code  of  Civil  Procedure,  either  to  eontinne 
the  action  in  the  name  of  the  original  party,  or  the  court  may  allow 
the  person  in  whom  the  right  is  vested  to  be  substituted  in  the 
action  or  proceeding.  It  appearing  that  under  the  contract  in 
question  the  right  was  vested  to  continue  the  control  of  the  aetioB 
as  against  the  corporation,  or  the  owners  of  its  stock,  the  corpora- 
tion, as  such,  had  no  further  interest  in  the  litigation  and  no  right 
to  interfere  with  its  controL     (Id.) 

85.  Mercantile  Business — ^Bxsolution  of  Dirrciors  not  Essxh- 
TiAL — Assent  of  Officers — Evasion  not  Tolerated. — Since  a 
very  large  part  of  the  commercial  business  of  the  country  is,  as  a 
matter  of  convenience,  if  not  of  necessity,  carried  on  by  corporate 
organizations,  it  would  greatly  hamper  their  usefulness  if  all  their 
current  purchases  of  merchandise  could  be  made  only  by  resolution 
of  its  directors,  or  if  the  public  dealing  with  their  officers  would  be 
at  the  peril  of  having  their  contracts  repudiated  when  unfavorable 
to  the  corporation,  or  less  profitable  than  was  anticipated.  Where 
a  contract  made  in  the  name  of  a  corporation,  with  the  assent  of  its 
officers,  for  merchandise  to  be  imported  from  abroad,  is  sought  to 
be  repudiated,  because  not  voted  for  by  resolution  of  its  directors, 
it  is  held  that  a  system  of  law  that  would  tolerate  such  an  evasion 
of  responsibility  would  be  unworthy  of  a  civilized  world.  (Newhall 
V.  Levy  Bag  Co.,  9.) 

26.  Purchase  of  Imported  Bags — ^Breach  of  Prior  Contract— Sx^ 
tlement — New  Contract  —  Assent  of  Directors  —  Estoppel. — 
Where,  in  1907,  a  valid  contract  was  made  by  defendant  corpora- 
tion to  purchase  one  thousand  bales  of  bags,  imported  by  plaintiffs, 
and  delivered  in  June  or  July,  1908,  which  defendant  could  not  pay 
for,  to  plaintiffs'  damage  in  $12,000,  whereupon  it  was  agreed  be- 
tween them  that  defendant  should  pay  $7,000,  to  cover  carrying 
charges  thereon,  and  that  the  contract  should  be  rescinded  as  to  the 
remaining  damages,  in  consideration  that  defendant  should  execute 
a  new  contract,  for  the  purchase  of  a  like  number  of  new  bales  of 
bags  for  delivery  in  June  or  July,  1909,  which  new  contract  was 
assented  to  by  its  directors,  but  was  executed  August  3,  1908|  in  the 
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name  of  the  corporation  bj  its  lecretary,  and,  in  compliance  there- 
with, new  bales  of  bags  were  imported  by  plaintiflfs  at  large  expense, 
it  is  held  that  defendant  is  estopped  from  repudiating  the  new  con- 
tract, because  signed  only  bj  its  secretary.     (Id.) 

27.  GXNSKAL  BULI  AS  TO  ESTOPPEL — PRINCIPAL  AND  AOEMT — FKUITB  OF 

Unauthoeizh)  Contract— Appucabilitt  to  Corporations. — It  is 
a  general  rule  of  estoppel,  recognized  by  the  authorities,  that  where, 
with  full  knowledge  of  all  the  facts  invoWed,  a  principal  reaps  the 
fruits  of  the  unauthorized  contract  of  his  agent,  and  for  some  time 
acquiesces  in  its  provisions,  he  will  be  deemed  to  have  ratified  it,  and 
will  be  estopped  from  repudiating  it  to  the  injury  of  the  latter; 
and  this  doctrine  applies  to  corporations  equally  with  individuals. 
(Id.) 

28.  Errors  or  Trial  Court— Conception  of  Law — Refusal  of  En- 

DENCE— Nonsuit — Bxfusing  Amended  Complaint. — It  is  held  that 
tha  judge  of  the  court  below  tried  the  case  on  an  erroneous  concep- 
tion of  the  law  applicable  to  the  facts  appearing;  that  he  improperly 
refused  much  evidence  which  should  have  been  admitted;  that  the 
court  erred  in  granting  a  nonsuit  for  insufficient  proof  of  the  exe- 
cution of  the  contract  of  August  3,  1908;  and  in  refusing  to  allow 
the  plaintiff  to  plead  the  facts  relative  to  the  contracts  of  1907  and 
1908,  in  an  amended  complaint.     (Id.) 

Bee  Contract,  9;    Fraud;    Interpleader;    Mechanics'  Liens,   17; 
Municipal  Corporations;  Negligence,  1,  2. 

COSTS.    See  Claim  and  Delivery,  6;  Mechanics'  LienSy  tt. 

COUNTERCLAIM.    See  Contract,  10-13. 

COURT.    See   District    Court   of    Appeal;     Juatiee't   Court;   Jnvenlla 
Court;  Police  Court. 

CRIMINAL  LAW. 

1.  Conviction  of  Pblont— Inquisition  Requested  as  to  Sanity- 
Absence  OF  Doubt  of  Judge— Submission  to  Jury  not  Required. 
Where,  after  the  conviction  of  the  defendant  for  a  felony,  defend- 
ant's counsel  presented  affidavits  for  an  inquiry  as  to  his  sanity, 
when  the  judge  has  no  doubt  as  to  the  sanity  of  the  defendant, 
there  is  no  occasion  for  submitting  the  question  of  his  sanity  to 
a  jury  under  the  terms  of  section  1366  of  the  Penal  Code.  (Peopla 
T.  Stock,  748.) 

2.  Calling  of  Inquisition  of  Physicians  With  Defendant's  Ar- 
pROVAL — Report  as  to  Sanity — Objection  to  Irregularity — ^Dis- 
regard OF  Peoceedings. — When,  with  the  approval  of  the  defend- 
ant, the  court,  though  without  doubt  as  to  his  sanity,  submitted  the 
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inquiiy  to  a  eoaunissioii  of  phjsiciana,  which  reported  him  saxiei  npOB 
the  subsequent  objection  of  the  defendant  that  the  proceedings  did 
not  conform  to  the  requirements  of  section  1868  of  the  Penal  Code, 
the  proceedings  had  upon  such  inquirj  maj  be  wholly  disregarded. 
(Id.) 

8.  LlVINQ  IK  Ck)HABITATION  AND  AdULTEBT — SUTFIGZXNOT  OF  iNrOBlCA- 

TiON — Implisd  AvE&MiNT — PROOF. — An  information  under  section 
269«  of  the  Penal  Code,  as  amended  March  21,  1^11,  which  charges 
that  a  male  and  female  defendant,  "on  or  about  the  26th  day  of 
Maj,  1911,  did  wiUfullj  and  unlawfully  live  in  a  state  of  cohabi- 
tation and  adultery  with  each  other,"  necessarily  implies  that  each 
accused  person  was  lawfully  married  to  a  person  other  than  his 
or  her  codefendant.  The  failure  to  allege  in  direct  tenns  such 
marriage  does  not  render  the  information  insulBcient;  but  it  Is 
necessary  to  a  conviction  that  such  implied  averment  must  b« 
proved.     (People  v.  Breeding,  359.) 

4.  Absemgx  of  Proof  of  Marriage  of  Malb  Defendant— Bioht  to 
Dismissal. — Where  the  prosecution  introduced  no  evidence  tending 
in  the  slightest  degree  to  prove  that  the  male  defendant  charged 
with  such  crime  was  married  to  any  person,  the  court  erred  in  re- 
fusing to  grant  his  motion,  made  at  the  close  of  the  evidence  for 
the  people,  for  the  dismissal  of  the  prosecution  as  to  him.     (Id.) 

6.  Inadmissible  Evidence — Relations  of  Parties  Prior  to  Ck)DX 
Amendment — ^No  Offense  Shown. — It  appearing  that  the  crime 
charged  was  under  section  298a  of  the  Penal  Code,  as  amended 
March  21,  1911,  which  took  effect  May  20,  1911,  by  striking  out  the 
prior  words  "open  and  notorious,"  and  that  prior  thereto  there  was 
ne  such  offense  as  that  charged  in  the  information,  the  evidence  of  a 
witness  offered  to  prove  that  in  a  conversation  with  the  female 
defendant  had  in  August,  1910,  she  then  admitted  that  she  was 
living  with  the  male  defendant,  was  inadmissible  for  any  purpose. 
It  showed  ne  offense,  and  had  no  tendency  to  establish  the  subse- 
quent crime  charged  in  the  information.     (Id.) 

6.  Insufficient  Proof  of  Offense  Charoed  Against  Either  De- 
fendant— ^Want  of  "Opportunitt." — The  offense  charged  against 
both  defendants  implies  a  counterfeit  of  the  marriage  relation;  but 
where  the  evidence  shows  that  while  the  female  defendant  and  the 
male  defendant  lived  in  the  same  house,  it  also  shows  that  the 
female  defendant  had  two  sons,  one  of  them  married,  living  to- 
gether in  the  same  house,  and  that  the  female  defendant  occupied 
a  separate  room,  and  that  the  male  defendant  occupied  a  room  with 
the  unmarried  son,  there  is,  under  the  circumstances,  no  sufficient 
proof  of  the  offense  charged  against  either  of  the  defendants  or 
ef  an  ''opportunity"  te  commit  it  at  the  period  covered  bj  the 
Information.     (Id.) 
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7.  Arson — Suppobt  of  Virdict — Cibgumbtamtial  Bvidencb. — Whew 

the  defendant  wu  convicted  of  the  crime  of  anon,  which  was 
evidently  of  ineendiarj  origin,  though  the  evidence  connecting 
defendant  with  the  crime  is  almost  wholly  circumstantial,  jet 
where  the  circumstances  show  that  he  had  acquired  a  business 
which  was  not  profitable,  and  in  connection  with  which  he  told  con- 
flicting stories;  that  he  had  taken  out  two  policies  of  insurance  upon 
his  furniture;  that  the  fire  was  started  from  paper  saturated  with 
eoal-oil,  and  that  he  had  borrowed  coal-oil  a  day  or  two  before  the 
fire — it  is  held  that  the  jury  was  justified  in  concluding  that  defend- 
ant committed  the  crime.     (People  v.  White,  5^5.) 

8.  EvmsNCB — Faib  Maskit  Value  of  Fubnitubx  Burned — ^Limitbd 
Examination  —  Competsnot  —  Weight  —  Question  foe  Jury. — 
Where  a  dealer  in  new  and  second-hand  furniture  testified  that 
he  had  seen  defendant's  furniture,  and  as  to  its  fair  market  value, 
it  is  held  that,  though  it  was  shown  on  cross-examination  that  his 
examination  thereof  was  limited,  that  fact  went  not  to  the  competency, 
but  to  the  weight  of  his  evidence,  and  that,  in  the  absence  of  any 
counter-evidence  as  to  a  different  market  value,  the  jury  were  entitled 
to  consider  such  market  value  as  a  circumstance  in  reaching  their 
verdict.     (Id.) 

•.  Instruction  as  to  Extent  of  Burning — Absenoe  of  Prejudice. — 
An  instruction  that,  "To  constitute  a  burning  it  is  not  necessary  that 
the  building  set  on  fire  should  have  been  destroyed.  It  is  sufficient 
that  fire  is  applied,  so  as  to  take  effect  on  any  part  of  the  substance 
of  the  building,"  does  not  assume  a  fact  for  the  jury  to  determine. 
But,  however,  since  the  fire  is  conclusively  shown  to  be  of  incendiary 
origin,  such  instruction  could  not  be  prejudicial.     (Id.) 

10.  Absence  of  Prejudicial  Error. — It  is  held  that  no  prejudicial  error 
appears  in  any  of  the  rulings  of  the  court.     (Id.) 

11.  Assault  With  Deadly  Weapon  upon  City  Recorder — ^Unlawful 
Attempt  to  Search  Defendant's  House — Evidenoe — ^Improper 
Conviction. — Where  a  city  recorder  made  an  attempt  to  enter 
defendant's  house  to  search  the  same  for  liquor,  without  a  proper 
search-warrant  delivered  to  any  officer,  and  the  defendant  used 
a  loaded  pistol  to  prevent  such  entry,  and  the  defendant  was 
charged  and  convicted  in  the  superior  court  upon  a  felony  charge 
of  an  assault  with  a  deadly  weapon,  and  the  uncontradicted  evidence 
of  the  recorder  showed  that  defendant  had  "every  chance  to  fire  the 
gun  if  he  wanted  to,"  that  "nothing  prevented  him  from  doing  it," 
that  he  did  not  do  so,  and  "made  no  attempt  on  his  part  to  discharge 
the  firearm,"  such  evidence  shows  that  no  circumstance,  independent 
of  the  will  of  the  accused,  intervened  to  prevent  the  consummation 
of  the  assault,  and  the  evidence  is  insufficient  to  convict  the  defend- 
ant of  the  felony  charged.     (People  v.  Boss,  469.) 
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If,  UnDELIVERKD  SEASOH-WAULANT  FUPABXD  BT  BXOOBDIft— 8U8PXNSIOV 

OF  Judgment  on  Plea  of  Yiolatino  Liquoe  Obdinancs — Impbopbb 
Etisence. — Neither  a  aeareh-warrant  prepared  by  the  city  recorder 
and  held  in  his  hands  without  deliTery  to  any  proper  officer  for  its 
enforcement,  nor  a  former  gaspension  of  sentence  by  him  daring 
good  behavior  nnder  a  plea  of  guilty  of  violating  a  liquor  ordinance, 
constituted  any  authority  of  the  recorder  for  invading  defendant's 
premises  to  search  the  same  for  liquor;  and  it  was  prejudicial  error 
against  the  rights  of  the  defendant  to  admit  evidence  touching  such 
matters,  which  should  have  been  excluded  upon  defendant's  objee- 
tion  thereto.     (Id.) 

18.   ERBOE   in   EyIDENOB    EmPHASIEED     BT     EBBOB    Of     iNBTBUOnONS — 

PowEB  OF  GiTT  Beooedeb  a8  Pbobation  Ofticeb. — The  error  in  evi* 
dence  was  emphasized  by  errors  in  instructing  the  Jury  to  the  effect 
that  the  city  recorder,  as  such,  by  reason  of  the  suspension  of  his 
sentence  during  defendant's  good  behavior,  was  empowered  to  enter 
his  premises  and  search  the  same,  and  supervise  his  conduct,  and  that 
as  to  defendant,  the  recorder  was  for  the  time  vested  with  all  the 
rights  and  powers  of  a  probation  officer  appointed  by  the  superior 
court.  It  is  held  that  no  law  appears  conferring  such  authority  upon 
a  city  recorder,  and  that  other  instructions  given  as  to  defendant's 
conduct  and  the  rights  of  the  recorder  were  conflicting  and  prejudi- 
ciaL  (Id.) 
li.  CiTT  Begobdeb  a  Tbespabseb— Biqht  of  Defendant  to  Besist. — 
The  position  of  the  city  recorder  was  that  of  a  trespasser  on  de- 
fendant's premises,  claiming  the  right  to  enter  his  home  for  liquor, 
and  his  acts  constituted  an  invasion  and  injury  to  the  rights  of  the 
defendant,  who,  under  sections  692  and  694  of  the  Penal  Code,  was 
entitled  to  employ  sufficient  resistance  to  prevent  the  commission  of 
the  offense,  though  not  to  the  extent  of  committing  a  homicioa. 
(Id.) 

15.  AoTS  Shown  mat  Constitute  Misdemeanoe  but  not  Felony— 
Verdict  Impbopeblt  Reached. — ^It  is  held,  conceding  that  the  acts 
of  the  defendant,  as  shown,  might  constitute  a  misdemeanor,  as  de- 
fined in  section  417  of  the  Penal  Code,  yet  that  they  were  insuffi- 
cient to  constitute  the  felony  charged;  and  that  the  record  shows 
that  the  verdict  was  improperly  reached  by  the  consideration  of  in- 
competent evidence,  considered  in  the  light  of  erroneous  instructions. 
(Id.) 

16.  Burolabt  —  Evidence  —  Incbiminatino  Stateuents   in  Enoubh 

Language — Bebuttino  Opinion  Evidenge  Disallowed — ^Disgbe- 
TiON. — ^Where  a  defendant  charged  with  burglary  was  a  Bus- 
sian,  who  was  shown  to  have  made  incriminating  statements  in  the 
English  language,  it  is  held  not  an  abuse  of  discretion  to  disallow 
the  opinion  svidencs  of  another  Bussian  witness  that  the  defendant 
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eonld  not  ipeak  the  English  language,  where  he  ia  shown  to  have 
but  little  acquaintance  with  the  defendant,  and  little  means  of 
observation  as  to  his  inabilitj  to  speak  in  that  language.  (People 
T.  Klempke,  672.) 

17.  Ck)UPETENOT   OF    OPINION     EviDENGX    A8   TO  LANGUAGE— QUALIFICA- 

TION OF  Witness — Question  fob  Trial  CJoukt. — Though  the  opin- 
ion evidence  of  a  witness  as  to  the  ability  of  another  to  speak  a 
particular  language  may  be  competent  on  the  score  of  means  of 
knowledge,  jet  it  is  for  the  trial  court,  in  the  exercise  of  a  sound 
discretion,  to  determine  the  qualification  of  such  witness  to  be  heard. 
(Id.) 

18.  Testimony  of  Police  Officer  in  Criminal  Gases — Proper  Ex- 

clusion.— ^It  was  proper  to  sustain  an  objection  to  a  question  asked 
of  a  peace  officer  as  to  the  number  of  times  he  had  been  called 
upon  to  testify  in  criminal  cases.  His  testimony  in  this  case  could 
not  be  affected  by  the  fact  that  he  had  in  other  cases  been  called 
upon  to  testify  as  a  witness.     (Id.) 

19.  Insufficient  Impeachment  of  Witness — General   Question. — 

The  court  properly  sustained  an  objection  to  a  general  question  to  a 
witness  as  to  his  knowledge  of  defendant's  honesty  and  integrity, 
without  purporting  to  show  his  reputation  in  the  community  in 
which  he  lived.     (Id.) 

20.  Proper  Exclusion  of  Evidence  to  Show  Want  of  Motive  of 

Grime. — The  court  did  not  err  in  excluding  evidence  going  to  show  a 
want  of  motive  for  the  crime  charged,  since  the  commission  of 
the  crime  by  the  defendant  was  clearly  established  by  positive  evi- 
dence, and  the  motive  of  the  erime  therefore  became  unimportant. 
(Id.) 

tl.  Absence  of  Prejudicul  Error  or  Miscarriage  of  Justice. — It  is 
held  that  there  was  no  prejudicial  error  in  the  giving  or  refusal  of 
instructions,  or  in  the  statements  or  acts  of  the  district  attorney 
or  of  the  trial  court;  that  the  record  discloses  a  verdict  and  judg- 
ment proper  under  the  evidence,  and  no  miscarriage  of  justice  can 
be  said  to  have  resulted.     (Id.) 

22.  Dynamiting  Dweluno — Testimony  of  Accomplice — Sufficient 
GORROBORATION. — ^Upon  a  charge  against  the  defendant  for  dynamit- 
ing a  dwelling,  where  it  clearly  appears  that  the  chief  witness  for 
the  prosecution  was  an  accomplice  in  the  crime,  whose  testimony 
required  corroboration,  yet  it  is  held  that  the  evidence  offered  and 
received  upon  the  whole  case  reveals  ample  corroboration  of  his 
testimony,  which  fully  warrants  the  verdict  of  the  jury  convicting 
the  defendant  of  the  offense  charged.     (People  v.  Martin,  295.) 

28.  Rule  as  to  Corroborating  Evidence  upon  Testimony  of  Accom- 
PUGE. — The  statute  does  not  require  that  the  evidence  necessary  to 
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corroborate  the  testimony  of  an  aeeompliee  shall  tend  to  eetabliak 
the  precise  facts  testified  to  by  the  accomplice,  and  strong  cor- 
roborative evidence  is  not  necessary  to  support  a  judgment  of  convic- 
tion founded  upon  the  testimony  of  an  accomplice.  Even  though 
the  circumstances  constituting  the  evidence  offered  and  received 
in  corroboration  of  the  testimony  of  an  accomplice  be  slight,  such 
evidence  is  nevertheless  sufficient  to  meet  the  requirements  of  the 
law  if,  in  and  of  itself,  it  tends  to  connect  the  accused  with  the 
commission  of  the  offense.     (Id.) 

24.  PsoPES  Testimony  of  Accomplice  Tuat  Defendant  Induced 
Cbime. — The  accomplice  was  properly  permitted  to  testify,  over  de- 
fendant's objection,  that  on  the  evening  of  the  crime  defendant 
■aid  to  him  that  she  would  hit  him  on  the  head  with  a  sledge  hammer, 
and  then  put  a  stick  of  powder  under  him  and  blow  him  up,  if  he 
failed  to  explode  the  dynamite  on  Judge  Ogden's  porch,  as  she  di- 
rected. This  evidence  was  relevant  and  material  as  tending  to  show 
that  she  induced  the  commission  of  the  crime,  and  her  guilty  par- 
ticipation therein,  notwithstanding  it  may  also  have  tended  to  preju- 
dice the  defendant  before  the  jury,  by  showing  that  she  had  little 
regard  for  human  life,  and  possessed  an  abandoned  and  malignant 
heart.     (Id.) 

25.  Absence  of  Ebbob  upon  Second  Tbial — Sufpobt  of  Yeboict  and 
Judgment. — Notwithstanding  the  reversal  of  the  judgment  upon 
a  first  trial  for  incompetent  evidence,  yet,  upon  a  careful  reading 
of  the  whole  record,  the  appellate  court  is  satisfied  that  the  second 
trial  of  the  defendant  was  free  from  error,  and  that  the  evidence 
upon  the  whole  ease  is  amply  sufficient  to  support  the  verdict  and 
judgment  against  the  defendant.     (Id.) 

26.  Embezzlement — Appeal— Failube  of  Aboument — Affibmangb. — 
Where  a  defendant  convicted  of  embezzlement  has  appealed  to  this 
court  from  the  judgment  of  conviction  and  from  an  order  deny- 
ing his  motion  for  a  new  trial,  but  no  brief  has  been  filed  within 
the  extended  time  allowed  therefor,  and  the  appellant  having  failed 
to  sustain  the  appeal  either  by  written  or  oral  argument,  the  judg- 
ment and  order  appealed  from  must  be  affirmed.  (People  t.  Wat- 
son, 333.) 

27.  Embezzlement — Test  of  Gbime — Fbaudulent  Apfbofbiation  of 
Monet — I)bmani>— Tkst  Unchanged. — The  teat  of  the  crime  of 
ambezzlement  is  whether  the  evidence  shows  clearly  a  fraudulent 
appropriation  by  the  defendant  of  the  money  involved;  and  proof 
of  a  demand  is  not  required  when  the  evidence  otherwiae  shows 
the  fact  of  such  fraudulent  appropriation.  It  is  only  in  the  absence 
of  ether  sufficient  proof  of  a  fraudulent  appropriation  that  a  demand 
may  be  necessary  to  fix  the  fact  of  the  fraudulent  appropriation; 
bat  the  test  of  the  crime  ia  not  thereby  alt«red|  but  always  ia,  does 
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the  whole  evidence  establish  the  crime  charged,  that  is,  a  fraudulent 
appropriation  as  charged  in  the  indictment.     (People  v.  Blair,  688.) 

28.  Intrustuxnt  of  Monet  to  Pubghass  Farm — ^Wanton  Violation 
OF  Trust — Embezzi^uxnt — Support  or  Verdict.— Where  it  ap- 
pears that  the  money  was  intrusted  by  an  aged  widow  to  a  servant 
who  had  been  in  her  employ,  with  which  to  buy  her  a  farm  within 
certain  states  named,  and  the  evidence  shows  a  wanton  violation  of 
the  trust,  and  an  intention  to  conceal  and  embezzle  the  money,  it  is 
held  sufficient  to  support  r  verdict  convicting  him  of  that  crime. 
(Id.) 

21^.  Disposition  of  Bssidub  of  Monxt  Aftes  Arrest  for  Conceal- 
ment— Evidence. — Evidence  was  admissible  to  show  the  disposition 
of  the  residue  of  the  money  in  the  hands  of  the  defendant  after  the 
arrest  in  order  to  conceal  it,  not  for  the  purpose  of  showing 
an  independent  embezzlement  after  the  arrest,  but  as  relating 
back  and  showing  his  intention  to  embezzle  all  of  the  money  if  ha 
did  em;bezzle  it  before  the  arrest.     (Id.) 

80.  Requested  Instruction — Error  as  to  Necessity  of  Demand  to 

Constitute  Embezzlement— Modification  Qualifying  Without 
Curing  Error. — A  requested  instruction  which  assumes  that  if  the 
money  was  intrusted  to  the  defendant  to  purchase  a  farm,  and 
neither  the  time  nor  place  was  fixed  for  the  purchase,  and  that  be- 
fore his  arrest  no  demand  had  been  made  for  the  return  of  the 
money  or  the  purchase  of  the  farm,  he  could  not  be  found  guilty 
of  embezzlement,  erroneously  ignores  the  settled  doctrine  as  to  what 
is  the  "test"  of  embezzlement,  and  would  have  been  properly  refused. 
A  modification  of  the  same,  which  inserts  the  qualifying  phrase, 
"and  that  an  unreasonable  time  had  not  elapsed  after  defendant  re- 
ceived the  money,  up  to  the  time  of  the  arrest,"  qualifies  but  does 
not  cure  the  error.     (Id.) 

81.  Proper  Instruction  as  to  Embezzlement  by  Agent. — The  court 
properly  instructed  the  jury  that  "one  who  acts  as  the  agent  of  an- 
other and  in  such  capacity  is  intrusted  with  and  receives  into  his 
care  any  money  for  the  use  of  another  person,  and  fraudulently  ap- 
propriates the  same  to  his  own  use,  or  to  any  use  or  purpose  not  in 
the  due  and  lawful  execution  of  his  trust,  is  guilty  of  embezzlement, 
and  in  this  case  if  you  find  from  the  evidence  to  a  moral  certainty, 
and  beyond  a  reasonable  doubt,  that  the  defendant  did  unlawfully, 
fraudulently  and  feloniously  convert,  embezzle  and  appropriate  the 
money  mentioned  in  the  information,  or  any  part  thereof,  to  his 
own  use,  and  contrary  to  his  trust  as  such  agent,  then  your  verdict 
must  be  guilty.''     (Id.) 

82.  Effect  of  Conflict  Between  Modified  Instruction  and  Correct 

Instruction — Error  to  Defendant's  Advantage. — The  effect  of 
19  OaL  AFp.— M 
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the  modified  instruction  was  to  weaken  the  force  of  the  correct  in- 
struction to  defendant's  advantage,  of  which  he  cannot  complain. 
It  18  held  that,  considering  the  entire  record,  it  cannot  be  said  Ibat 
any  error  which  crept  into  the  modified  instruction  has  resulted  is 
a  miscarriage  of  justice.     (Id.) 

83.  Grand  Larceny — Support  of  Verdict. — It  is  held  upon  a  review 

of  the  evidence  that  it  is  suiEcient  to  show  a  grand  larceny,  com- 
mitted by  means  of  fraudulent  trick  and  device,  notwithstanding 
that  the  fraudulent  methods  employed  were  such  as  might  have 
supported  a  charge  for  obtaining  money  under  false  pretenses. 
(People  V.  Miles,  223.) 

84.  Pleading  Distinct  Offenses  Under  Different  Counts  Relating 
TO  Sams  Transaction  Permissible — Effect  of  Following  Rule. 
Under  section  954  of  the  Penal  Code,  as  amended  in  1905,  it  is 
permissible  to  charge  different  offenses  in  different  counts  of  the 
■ame  indictment  or  information,  where  such  different  offenses  all 
relate  to  the  same  act,  transaction  or  event.  By  following  this  rule 
so  prescribed,  any  excuse  for  an  appeal  might  be  avoided  where  any 
doubt  may  exist  as  to  the  nature  of  the  offense,  such  as  whether  the 
evidence  will  disclose  a  case  of  larceny,  falbe  pretenses,  or  embez- 
Element.     (Id.) 

85.  Grand  Larceny — Obtaining  Money  by  False  Pretenses — Proper 

Instruction. — Where  the  defendant  was  charged  mth  the  crime 
of  grand  larceny  and  claimed  that  the  crime  committed  was  that 
of  obtaining  money  by  false  pretenses,  the  court  properly  instructed 
the  jury  as  to  the  distinction  between  the  two  crimes,  and  that 
if  the  evidence  was  of  such  a  character  as  to  convince  them  that 
the  defendant  had  committed  some  other  offense  than  that  charged 
in  the  information,  it  would  be  their  duty  to  acquit.  (People  v. 
Ballo,  370.) 

86.  Evidence  Sufficient  to  Show  Grand  Larceny. — It  is  held  that 
the  jury  were  justified  in  concluding  from  the  evidence  that  the 
prosecuting  witness  did  not  intend,  when  parting  with  his  money 
under  the  circumstances  shown,  to  vest  in  the  defendant  the  title 
to  the  money,  and  that  "it  was  the  defendant's  purpose  at  all  times 
to  obtain  possession  of  the  money  by  trick  and  device,  and  after- 
ward appropriate  it  to  his  own  use."     (Id.) 

87.  Grand  Larceny — Distinction  from  Obtaining  Money  by  Falss 

Pretenses — Proper  Instructions — Possession  and  Title. — In  a 
prosecution  for  grand  larceny,  where  the  defendant  claimed  that 
the  offense  was  that  of  obtaining  money  by  false  pretenses,  the 
eonrt  properly  instructed  the  jury  that:  "The  distinction  which 
the  law  makes  between  lareeny  and  obtaining  money  by  false 
pretenses  turns  on  the  question  of  title.  If,  when  the  taking  ia  eon- 
■ummated  by  the  use  of  trick,  artifice  or  device,  the  complaining 
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witness,  being  deceived  hy  the  acti  or  representations  of  the  de- 
fendant, parts  not  only  with  the  possession  but  also  with  the  title  to 
his  property,  the  offense  is  that  of  obtaining  money  by  false  pre- 
tenses; but  if  the  eoniplaining  witness  only  parted  with  the  posses- 
sion of  his  property,  and  not  with  the  title,  the  offense  is  larceny." 
(People  V.  Schenone,  280.) 

88.  Burden  of  Pkoof  as  to  Offense  Chaboed — Acquittal. — The  court 
also  properly  instructed  the  jury  that,  "The  burden  is  upon  the 
prosecution  in  this  case  to  prove  the  offense  charged,  and  if  the  prose- 
cution fails  to  prove  the  crime  of  larceny,  even  though  the  evidence 
may  tend  to  prove  some  other  offense,  you  must  find  the  defendant 
not  guilty."     (Id.) 

39.  Correctness  of  Instructions  Given — ^Bequests  Propeelt  Bb- 
fused. — It  is  held  that  the  jury  were  fully  and  correctly  instructed 
upon  every  phase  of  the  ease  necessary  for  their  enlightenment,  and 
that  no  error  was  committed  in  refusing  certain  instructions  pro- 
posed by  the  defendant.     (Id.) 

40.  Verdict  of  Conviction  of  Grand  Larceny  Supported  by  Evidence. 
It  is  held  that  the  verdict  of  conviction  of  the  crime  of  grand  lar- 
ceny by  the  defendant  finds  sufficient  support  in  the  evidence,  and 
that  it  was  a  reasonable  inference  from  all  the  facts,  as  implied 
in  the  verdict,  that  the  complaining  witness  did  not  intend,  at  tne 
time  of  the  transaction,  to  vest  in  the  defendant  the  title  to  the 
money  in  question,  and  that  it  was  the  defendant's  purpose  at  all 
times  to  obtain  the  possession  of  the  money  by  trick  and  device, 
and  afterward  to  appropriate  it  to  his  own  use.     (Id.) 

41.  Murder  —  Accomplice  —  Requested  Instruction  Properly  Bb- 
FUSED— Province  of  Jury. — In  a  prosecution  for  murder,  the 
court  properly  refused  a  requested  instruction  as  follows:  "Ton 
are  hereby  instructed  that  if  you  entertain  a  reasonable  doubt  as 
to  whether  any  particular  witness  was  or  was  not  an  accomplice,  you 
are  to  give  the  benefit  of  such  doubt  to  the  defendant,  and  for  the 
purposes  of  this  case  you  must  consider  such  person  and  such  wit- 
ness as  an  accomplice,"  as  interfering  with  the  province  of  the  jury 
to  determine  the  facts  in  the  case,  and  as  implying  that  the  crime 
of  murder  had  been  committed,  and  the  corpus  delicti  established, 
and  as  importing  a  charge  with  respect  to  matters  of  fact  in  viola- 
tion of  section  19  of  article  YI  of  the  constitution.  (People  v. 
Brewer,  742.) 

42.  Murder  in  Criminal  Abortion — Operation  Unnecessary  to  Pbb- 

SEBVB  Life  —  SurriciENCY  of  Evidence. — ^Where  the  murder  was 
committed  as  the  result  of  ■  criminal  abortion  upon  a  pregnant 
woman,  it  is  held  that  evidence  that  before  the  abortion  the  deceased 
was  apparently  in  perfect  health,  except  as  to  the  usual  symptoms  of 
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preflfnane^y  Is  luiBeient  to  establish  ths  faet  tbat  ths  opemtlos  was 

not  neeessary  to  presenre  life.  (Id.) 
48.  Dtino  Statbmxnt  of  Dkcbabkd  as  to  Hxai/th  Bkfobb  Aboktiok. — 
Teetimonj  of  a  question  and  answer  put  to  the  deceased  as  a  part 
of  her  dying  statement,  that  she  was  in  good  normal  health  at  the 
tiuM  of  the  operation,  ezeept  for  the  usual  illnsM  of  pregnane^,  was 
admissible.     (Id.) 

44.  Testimony  of  Husband  of  Dbceased — Pboof  of  Criks — Aoooic- 
FLIGB  NOT  Shown. — The  husband  of  the  deceased,  who  went  with 
his  pregnant  wife,  in  response  to  her  urgent  request,  to  the  residence 
ef  the  defendant,  with  knowledge  of  her  purpose,  but  without  aiding 
or  abetting  or  encouraging  her  therein,  and  who  did  not  assist  the 
defendant  therein,  cannot  be  said,  as  matter  of  law,  to  be  an  accom- 
plice, whose  testimony  in  proof  of  the  crime  required  eorroboration. 
(H.) 

45.  New  Tbial — ^Newlt  Disoovebxd  Evidence  That  Husband  was  an 

Accomplice — Discretion — Review  ufon  Affeau — ^Where  a  motion 
for  a  new  trial  was  sought  on  the  ground  of  newly  discovered  evi* 
deuce  that  the  husband  wss  an  accomplice,  the  court  did  not  abuse 
its  discretion  in  denying  the  same,  where  there  is  nothing  in  the  evi- 
dence materially  different  from  the  testimony  of  the  husbsnd  at  the 
trial.  Such  motion  was  peculiarly  addressed  to  the  discretion  of  the 
court  below,  and  in  the  absence  of  an  abuse  of  its  discretion,  it  will 
not  be  interfered  with  upon  appeat  (Id.) 
40.  Manslaughter — Appeal — Ciaim  That  Wounds  Did  not  Cause 
Death — Objection  to  Instruction  —  Absence  of  Prejudice. — 
Where  a  defendant  charged  with  murder,  convicted  of  manslaughter, 
urged  upon  appeal  that  the  wounds  inflicted  did  not  cause  the 
death,  but  that  it  was  caused  by  neglect  of  medical  attention,  and 
objected  that  a  certain  instruction  which  assumed  that  the  wounds 
caused  the  death  was  highly  prejudicial,  it  is  held  sufficient  to  reply 
that  the  same  identical  instruction  was  given  at  defendant's  re- 
quest, and  that  he  could  not  be  prejudiced  by  the  instruction  com- 
plained of.     (People  V.  BuBsell,  750.) 

47.  Instruction  Defining  "Willfully"  Unpbejudicial. — An  instrue- 

tion  defining  the  word  "willfully,"  when  applied  to  the  intent  with 
which  an  act  is  done,  and  stating  that  it  does  not  require  any  intent 
to  violate  the  law,  or  to  injure  another,  is  correct  under  subdivision 
1  of  seotion  7  of  the  Penal  Code;  and  if  it  were  improper,  as  being 
uncalled  for,  it  could  not  prejudice  the  defendant's  rights.     (Id.) 

48.  Instruction  as  to  Distrust  of  Witness  "False  in  One  Past  of 

Testimony." — An  instruction  embodying  the  declaration  in  subdi- 
vision 3  of  section  2061  ef  the  Code  of  Ciyil  Procedure,  that  **a 
witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  ia 
ethers,"  which  is  unobjectionable  in  form,  is  correct,  and  not  oafy 
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•tatM  a  principle  declaring  a  rule  bj  which  jurere  should  be  guided 
In  considering  the  evidence,  but  also  "applies  to  that  class  of  in- 
atruetions  which  contain  onlj  mere  commonplace  matters,  that  the 
jurors  would  be  apt  to  know  about  and  act  upon  in  the  absence  of 
instructions,"  and  the  giving  or  refusing  ef  such  instruction  cannot 
be  reversible  error.     (Id.) 

49.  EviDBNCx — E^Nin  Used  in  Cuttino  Dxcbased— Deadly  Weapon— 

Question  of  Fact  roE  Jury — Ebsoneous  Instbuotion  not  Pbeju- 
DioiAL. — ^Where  the  knife  used  in  cutting  the  deceased  was  admitted 
in  evidence,  the  question  whether  it  was  a  deadly  weapon  was  one 
of  fact  for  the  jury,  and  the  court  erred  in  instructing  them  that 
k  was  a  deadly  weapon;  yet,  inasmuch  as  the  defendant  was  not 
charged  with  using  a  deadly  weapon,  but  was  charged  with  murder, 
and  convicted  of  manslaughter,  such  erroneous  instruction  eould  not 
be  prejudicial  to  the  defendant's  rights.     (Id.) 

50.  Ebbob  in  Instbuotions  as  to  Mubdxb  not  Pbbjtjdioial. — The  de- 

fendant having  been  acquitted  of  murder,  and  convicted  only  of 
manslaughter,  any  possible  error  in  the  inatructions  relating  to  the 
charge  of  murder  could  not  prejudice  the  defendant  under  the  cir- 
cumstances appearing.     (Id.) 

61.  Pbofeb  Instructions  as  to  Manslauohteb— Sbpabate  Instbuo- 
tion AS  TO  Self-defense. — Where  the  court  gave  proper  instruc- 
tions relating  to  the  crime  of  manslaughter,  such  instructions  are 
not  objectionable  as  not  involving  the  question  of  self-defense,  where 
the  court  separately  gave  a  correct  instruction  on  the  question  of 
justifiable  killing  in  self-defense,  in  view  of  apparent  inuninent 
danger  of  great  bodily  injury,  such  as  would  induce  a  reasonable 
person  so  to  act.     (Id.) 

52.  COBBECTNESS  OF  CHARGE  AS  A  WHOLE. — The  Charge  of  the  court  is 
to  be  considered  as  a  whole,  and  it  is  held  that,  so  considered,  it 
not  only  covers  every  possible  theory  which  could  be  based  on  the 
evidence,  but  also  contains  nothing  calculated  to  prejudice  the  sub- 
stantial rights  of  the  defendant,  and  that  alleged  errors  in  refusing 
instructions  which  are  fully  and  fairly  covered  by  the  charge  are  not 
prejudicial.     (Id.) 

68.  Evidence  of  Voluntary  Statement  of  Defendant  to  Chief  of 
Police. — ^The  court  properly  admitted  in  evidence,  over  defendant's 
objection,  a  voluntary  statement  made  by  him  to  the  chief  of  police ; 
and  where  the  statement  did  not  constitute  a  confession,  but  in- 
eluded  facts  favorable  to  the  defendant,  the  admission  thereof  in 
evidence  was  without  prejudicial  error.     (Id.) 

64.  Failure  of  Fatheb  to  Support  Illegitimate  Child. — The  failure 
of  the  father  of  an  illegitimate  child  to  support  it  does  not  render 
him  liable  to  a  prosecution  under  section  270  of  the  Penal  Code, 
where  it  is  not  shown  that  the  defendant  ever  acknowledged  the 
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paternity  of  the  child,  or  that  be  ever  received  it  into  his  home 
or  performed  any  act  tending  to  show  an  intent  to  adopt  it  aa  hia 
own.     (People  ▼.  Green,  109.) 

05.  Duty  of  Mothsb  to  Support  Illeoitimati  Child.— Under  aeetion 
196  of  the  Civil  Code  the  parent  entitled  to  the  custody  of  a  ehUd 
must  give  him  support  and  education  suitable  to  his  circumstances; 
and  since  section  200  of  the  same  code  provides  that  the  mother  of  an 
illegitimate  unmarried  minor  is  entitled  to  its  custody,  services  and 
earnings,  it  follows  that  she  has  the  whole  burden  of  providing  it 
with  support,  and  no  duty  in  that  regard  rests  upon  its  father  which 
he  has  not  legally  assumed.     (Id.) 

66.  Illegal  Conviction  of  Father. — It  is  held  that  under  the  evidence 
the  conviction  of  the  father,  under  section  270  of  the  Penal  Code, 
for  nonsupport  of  an  illegitimate  child,  is  entirely  unsupported,  and 
that  the  Judgment  of  conviction  and  an  order  denying  a  new  trial 
to  the  father  must  be  reversed.     (Id.) 

57.  Failure  of  Father  to  Support  Minor  Children — Sentence  Un- 
der Code  —  Suspension  —  Probation  Violated  —  Sentence  Exk- 
outed->Habea8  Corpus. — A  father  convicted,  under  section  270  of 
the  Penal  Code,  of  the  crime  of  omitting,  without  lawful  excuse, 
to  furnish  necessary  food,  clothing,  shelter,  etc.,  for  his  minor 
children,  and  whose  sentence  imposing  imprisonment  apon  him  was 
suspended  twice,  under  section  1203  of  that  code,  during  good  be- 
havior, and  again  on  condition  that  he  should  support  his  minor  chil- 
dren, and  thereafter  was  finally  executed,  is  not  entitled  to  be 
discharged  on  habeas  corpus,  either  on  the  ground  that  his  sentence 
was  suspended  nor  on  the  ground  that  section  270d  of  the  Penal  Code, 
enacted  in  1911,  is  unconstitutional  in  authorizing  fines  imposed  on 
the  father  to  be  paid  to  the  use  and  benefit  of  his  minor  children. 
(Matter  of  Mitchell,  567.) 

68.  Code  Provision  Defining  Crime  Independent  of  Other  Provi- 
sions.— Section  270  of  the  Penal  Code,  defining  the  crime  finally 
punished,  is  wholly  independent  of  the  provisions  either  of  section 
1203  or  section  270d  of  that  code;  and  if  it  be  conceded  that  there 
are  tenable  objections  to  the  latter  provisions,  the  former  section  is 
adequate  to  sustain  the  conviction  and  punishment  inflicted.  The 
mere  fact  that  the  legislature  may  have  imposed  unauthorized  power 
upon  the  court  under  the  latter  sections  can  in  no  degree  affect  tho 
validity  of  the  former  section.     (Id.) 

59.  EuLE  OF  Statutory  Construction — Partial  Invalidity  of  Stat- 
ute.— Where  only  part  of  a  statute  is  invalid  for  any  reason,  in 
order  to  render  the  whole  statute  void  for  the  same  reason,  all  of  the 
parts  thereof  must  be  so  interdependent  as  that  no  one  part  may  be 
eliminated  without  destroying  the  force  of  the  whole  statute;  but 
where  a  statute  la  valid  in  one  part,  and  invalid  in  another,  the 
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fonner  part,  if  not  dependent  in  anj  meaanre  npon  the  latter,  and 
ean,  witbont  the  latter,  accompliah  one  or  all  the  material  purpoeea 
of  the  act,  wiU  be  sustained,  and  that  whieh  is  Toid  must  be  elim* 
inated  and  disregarded.     (Id.) 

60.  Sbction  270  FntsT  Enacted  and  hot  Depindabli  on  Othxs  8bo- 
TI0N8. — Since  section  270  of  the  Penal  Code  was  first  enacted,  and 
was  in  existence  for  many  years  as  a  complete  act  or  statute  before 
section!  1203  and  270d  were  introduced  into  that  code,  section  270 
cannot  be  dependent  upon  those  sections,  and  it  lives  not  from  any- 
thing contained  in  those  sections,  but  from  its  own  intrinsic  vitality. 
If  the  other  sections  are  eliminated,  section  270  will  still  exist  and 
possess  the  same  force  that  was  breathed  into  it  at  the  time  of  its 
enactment     (Id.) 

61.  INYALIDITT  OF  Othzb  Sxotxgns  NOT  Decidbd.— While  holding  that 
the  supposed  invalidity  of  sections  1203,  270d  and  273h  of  the  Penal 
Code  cannot  affect  the  validity  of  section  270,  the  invalidity  of  those 
sections  is  not  decided.  It  is  held  that  they  are  framed  on  highly 
commendable  and  humane  lines,  and  that  it  would  be  a  result  much 
to  be  deprecated  if  the  courts  shall  ever  eonceive  it  to  be  necessary 
to  declare  them  invalid  for  any  reason,  and  therefore  nonenforeeable. 
(M.) 

62.  Offense  of  Pandebino  —  Pbocubino  Female  Inmate  of  House 
OF  Prostitution  —  Agreement  Insufficient  —  Actual  Ocou- 
panct  Essential. —  In  order  to  constitute  the  criminal  offense 
of  pandering  as  defined  in  section  1  of  the  act  of  February  8,  1911 
(Stats.  1911,  p.  0),  it  is  not  sufficient  that  there  is  a  mere  intention, 
or  unconsummated  agreement  to  commit  the  offense  of  procuring  a 
female  inmate  of  a  house  of  prostitution,  or  that  a  room  therein  is 
promised,  but  the  actual  occupancy  of  such  room  is  essential  to  con- 
stitute the  offense,  and  only  when  so  occupied,  and  not  before,  is 
the  statute  violated,  and  if  she  never  occupied  the  same,  no  offense 
is  committed.     (People  v.  Matsicura,  75.) 

63.  Improper  Befusal  of  Instructions. — It  is  held  that  under  the 

evidence  appearing  in  the  record  that  the  female  in  question  never 
became  an  inmate  of  the  house  of  prostitution  contemplated,  upon 
the  trial  of  a  charge  of  pandering,  that  the  court  erred  in  refusing 
to  instruct  the  jury  at  defendant's  request  that  if  they  believed  from 
the  evidence  that  the  defendant  procured  a  place  for  such  female  in 
a  house  of  prostitution,  and  the  prosecution  has  failed  to  prove  that 
she  became  an  inmate  of  any  such  house,  it  was  their  duty  to  acquit 
the  defendant,  and  also  in  refusing  to  instruct  them  that  the  prose- 
cution must  prove  beyond  a  reasonable  doubt  that  said  female  be- 
came an  inmate  of  a  house  of  prostitution.     (Id.) 

64.  Evidence  Justifying  an  Instruction  to  Acquit. — It  is  held  that 

the  evidence  appearing  in  the  record  is  such  that  the  defendant  wat 
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entitled  to  an  instruction  directing  the  jury  to  acquit,  on  the  groond 
that  the  offense  charged  was  not  shown  to  have  been  eonunitted. 
(H.) 

65.  Offknsb  Chabged  Distinct  from  Abduction. — The  offense  of  pan- 

dering charged  under  section  1  of  the  act  of  Februarj  8,  1911,  has 
no  relevance  to  or  connection  with  the  offense  of  abduction  as  de- 
fined in  section  267  of  the  Penal  Code.  There  is  a  marked  distine- 
tion  between  the  two  offenses,  and  the  authorities  relating  to  abdue- 
tion  have  no  application  to  the  offense  here  involved.     (Id.) 

66.  Rape — Charge  or  Cbimb  ik  Two  Counts — Mingling  or  Aos  of 

NONCONSEKT    AND    FOBOI — EXCLUSIVX     CHARGE    OF     FORCE — ErrBGT 

or  Verdict. — Where  an  information  for  rape  charges  the  crime 
in  two  counts,  in  the  first  of  which  it  is  charged  both  that  the  female 
was  under  the  age  of  consent,  and  also  that  it  was  eommitted  hj 
means  of  force  and  violence,  and  against  her  will  and  consent,  and  a 
second  count,  without  mention  of  age,  solely  charges  that,  in  the 
same  transaction  upon  which  the  first  count  was  founded,  the  de- 
fendant committed  the  rape  charged  bj  means  of  force  and  vio- 
lence, and  against  the  will  and  consent  of  the  prosecutrix,  and  the 
verdict  of  guiltj  was  based  upon  the  first  count,  it  does  not  operate 
as  an  acquittal  upon  the  second  count,  notwithstanding  the  claim 
of  defendant  that  the  age  of  nonconsent  was  not  sufficiently  proved. 
(People  V.  Maruyama,  290.) 

67.  Claim  or  iNsurriciENT  Paoor  or  Age  or  Nonconsent  Addressed 
TO  Weight  or  Evidence  and  Credibility  or  Witness. — The  claim 
of  defendant's  counsel  that  there  was  insufficient  proof  that  the 
prosecutrix  was  under  the  age  of  consent  when  the  crime  was  com- 
mitted is  but  an  argument  directed  against  the  weight  of  the 
evidence  and  the  credibility  of  the  witnesses,  there  being  some  evi- 
dence, however  weak,  which  tended  to  show  that  the  female  was  under 
the  age  of  sixteen  years  at  the  time  of  the  assault.  The  weight  of 
evidence  and  credibility  of  the  witnesses  is  ordinarily,  after  the 
verdict  has  been  rendered,  solely  for  determination  by  the  trial  judge 
in  passing  upon  a  motion  for  new  trial.     (Id.) 

68.  Proper  Union  or  Averments  in  First  Count. — The  allegation 
that  the  crime  was  committed  with  a  female  under  the  age  of  consent 
was  not  inconsistent  with  the  allegation  that  it  was  committed  by 
force  and  violence  and  against  the  will  and  consent  of  the  prosecu- 
trix. Both  allegations  were  properly  united  in  the  first  count  of 
the  information,  and  therefore  the  second  count  was  a  needless 
repetition,  which  might  well  have  been  omitted  altogether.     (Id.) 

69.  Sufficiency  or  Proof  Under  First  Count — ^NoNLiiciTATioir  to 
Proof  of  Age  or  Nonconsent. — Under  the  facts  alleged  in  the  first 
count  of  the  information,  the  prosecution  was  not  limited  merely 
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to  proof  of  the  age  of  the  proseentriz;  but  the  evidence  under  the 
whole  case,  which  tended  to  show  that  the  crime  was  committed 
by  force  and  violence,  as  alleged  in  the  first  count  as  well  as  the 
second,  may  be  considered  in  support  of  the  verdict,  which  is  amply 
sufficient  to  support  it,  irrespective  of  the  age  of  the  prosecutrix. 
(Id.) 

70.  iDKNTiriOATIOK    OF    LSTTEB    TO    DeIVNDANT    HOT    PREJUDICIAL. — The 

district  attorney  was  within  his  rights  in  seeking  to  have  a  letter 
identified  which  defendant  had  received  from  the  father  of  the  com- 
plaining witness  a  few  days  before  the  trial,  and  to  have  it  marked 
for  identification  for  future  use,  if  necessary.  Where  it  was  not 
introduced  in  evidence,  its  identification  could  not  have  prejudiced 
the  defendant.     (Id.) 

Tl.  EviDENOB— Exhibition  to  Juet  of  ToBir  Undxboabicknts  Wobn  at 
Time  of  Assault — ^Absenob  of  Pbejudice.^ — ^Where  the  prosecuting 
witness  was  permitted,  without  objection,  to  identify  the  undergar- 
ments worn  by  her  at  the  time  of  the  assault,  and  to  state  the 
manner  in  which  they  were  torn  from  her  body  by  defendant,  and 
they  were  produced  in  court  in  the  same  condition  as  they  were 
immediately  after  the  crime  was  committed,  which  would  have  been 
a  sufficient  foundation  for  allowing  them  in  evidence,  the  fact  that 
they  were  exhibited  to  the  jury  over  defendant's  objection,  without 
formally  offering  them  in  evidence,  worked  no  injury  to  the  de- 
fendant.    (Id.) 

72.  Motion  fob  New  Tbial — New  Evidence  as  to  Aoe  or  Pbosecu- 
tbix — Insupficient  Showing — Immaterial  Evidence. — A  motion 
for  a  new  trial  based  on  the  ground  of  newly  discovered  evidence 
that  the  prosecutrix  was  beyond  the  age  of  nonconsent,  which  is 
cumulative,  and  without  any  showing  that  with  reasonable  or  any 
diligence  it  could  not  have  been  produced  at  the  trial,  cannot  justify 
a  new  trial,  especially  as  the  age  of  the  defendant  is  wholly  imma- 
terial, in  view  of  the  fact  that  the  verdict  is  sufficiently  based  upon 
the  allegation  and  proof  of  force  and  violence  used  against  the 
prosecutrix.     (Id.) 

78.  Rape — Intercourse  With  Young  Gibl— Support  of  Verdict — 
Cobrobobation  of  Pbosecutbix — Circumstances. — Under  a  prose- 
cution for  rape  by  sexual  intercourse  with  a  young  girl  twelve 
years  of  age,  it  is  held  that  the  verdict  is  supported  by  the  testi- 
mony of  the  prosecutrix,  whose  evidence  is  not  required  in  such 
ease  to  be  corroborated.  Yet  it  is  held  that  there  is  corrob- 
orative evidence  of  circumstances  appearing  in  the  record  which  tend 
strongly  to  indicate  that  the  parties  sustained  improper  relations 
with  each  other,  and  that  the  whole  evidence  places  the  verdict  be- 
yond the  power  of  the  appellate  court  to  disturb,  notwitbslaading 
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diserepaneiet  in  the  evidenee,  which  was  mattdr  for  the  jwy  tb 
determine.     (People  ▼•  Preston,  675.) 

74.  Omission   of  Peosecution   to  Show  Tagina   Examined — Objec- 

tion NOT  Available  upon  Appeal. — The  mere  omission  of  the  pros- 
ecution to  show  that  the  vagina  had  been  examined  to  prove  that 
sexual  intercourse  had  been  accomplished  bj  a  male  is  not  avail- 
able to  the  defendant  upon  appeal,  who  might,  upon  motion,  have 
secured  such  examination  in  the  interest  of  justice,  if  he  believed 
it  would  show  his  innocence.     (Id.) 

75.  Reluctance  of  Pbosscutrix  as  Witness — Explanation  a   Ques- 

tion FOB  Jury — Inadmissible  Evidence. — ^The  explanation  of  the 
reluctance  of  the  prosecutrix  as  a  witness,  as  to  whether  it  was 
due  to  her  sense  of  shame  and  innate  modesty,  especiallj  to  state 
in  the  presence  of  grown  persons  the  full  facts  of  her  criminal 
intimacy  with  the  defendant,  who  was  a  married  person,  much  her 
senior  in  years,  or  was  due  to  a  sense  of  the  falsity  of  her  testi- 
mony, was  a  question  for  the  jury  to  determine.  The  court  prop- 
erly excluded  evidence  for  the  defendant  bearing  upon  the  charaeter 
and  moral  environment  of  the  prosecutrix  during  her  whole  Ufe,  aa 
having  been  reared  under  bad  or  immoral  influences  and  surround- 
ings, to  indicate  that  she  had  been  coached  to  tell  a  fabricated  story. 
(Id.) 

76.  Disolosino  Contents  of  Tbleoraphio  Message — ^Insufficient 
Indictment  —  Bemubbeb  Pboperlt  Sustained. —  An  indictment 
assuming  to  charge  the  defendant,  under  section  619  of  the 
Penal  Code,  with  willfully,  unlawfully  and  feloniously  publishing 
and  disclosing  the  contents  of  a  telegraphic  message  in  defendant's 
newspaper,  without  the  permission  of  the  addressee,  or  the  order  of 
a  court,  which  does  not  set  forth  how  or  in  what  manner  defendant 
obtained  knowledge  of  the  contents  of  the  telegraphic  message,  nor 
that  he  was  connected  in  any  way  with  the  transmitting  company, 
nor  that  he  had  any  duty  to  perform  with  respect  to  the  transmission 
of  the  message,  fails  to  show  a  public  offense,  and  a  demurrer 
thereto  was  properly  sustained.     (People  v.  Earl,  69.) 

77.  Construction  of  Criminal  Statutes — Province  of  Courts. — In 
construing  criminal  statutes,  the  courts  are  not  bound  to  give  literal 
effect  to  every  word  and  phrase  appearing  by  the  letter  of  the  law; 
but  reason  must  have  its  just  proportion,  and  the  intent  of  the  law- 
makers is  to  be  ascertained  by  taking  into  account  the  history  of  the 
legislation  upon  the  subject  treated,  and  concurrent  legislation 
affecting  the  same  or  closely  kindred  subjects.  The  fact  that  the 
enforcement  of  a  statute,  according  to  its  literal  import,  will  have 
the  effect  of  prohibiting  otherwise  necessary  and  useful  acts  may 
furnish  reason  to  conclude  that  the  intent  of  its  framers  was  not 
that  it  should  so  operate.    General  terms  should  be  so  limited  in 
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their  application    as  not  to  lead  to  injustice,  or  oppression,  or  an 
absurd  consequence.     (Id.) 

78.  Intent  of  Code  Provision — Secrecy  in  Transmission  of  Message. 
Section  619  of  the  Penal  Code,  construed  in  connection  with  sections 
620  and  621  thereof  relative  to  the  same  subject,  is  manifestly  in- 
tended to  preserve  secrecy  as  to  telegraph  messages  only  among  all 
those  who  have  a  duty  to  perform  with  respect  to  the  dispatch,  trans- 
mission or  delivery  thereof.  Any  other  interpretation  of  that  section 
would  cause  it  to  embrace  every  person  who  might  obtain  knowledge 
of  its  contents,  however  learned,  or  through  however  so  many  per- 
sons, and  to  include  the  sender  of  the  message  and  persons  informed 
by  him  of  its  contents,  which  would  be  to  give  the  section  an  unrea- 
sonable and  absurd  meaning.     (Id.) 

79.  BuLE  AS  TO  Pleading  Criminal  Statutes— Exceptions — ^Particu- 
lar Circumstances  Constituting  Offense  Essential. — ^While,  as 
a  general  rule,  it  is  sufficient  to  charge  an  offense  in  the  languago 
of  the  statute,  yet  there  are  recognized  exceptions  thereto.  If  the 
statute  does  not  express  fully  the  facts  necessary  to  constitute  a 
complete  offense,  it  will  not  be  sufficient  to  charge  it  in  the  termfl 
of  the  statute;  but,  in  such  case,  the  particular  circumstances  of  the 
offense  necessary  to  constitute  a  complete  offense  must  be  averred, 
and  a  failure  to  do  so  will  vitiate  the  information  or  indictment. 
(Id.) 

80.  Vagrancy — Jxtdgment  of  Imprisonment — Custody  of  Chief  of 
PoucB — Certificate  of  Judgment  by  Clerk — ^Habeas  Corpus. — 
A  judgment  of  the  police  court  of  the  city  of  Los  Angeles 
based  upon  a  conviction  of  a  defendant  charged  with  vagrancy,  certi- 
fied by  the  clerk  of  said  court,  and  his  commitment  thereunder  to  the 
custody  of  the  chief  of  police  of  that  city,  precludes  any  right  of  the 
defendant  to  a  discharge  on  habeas  corpus.  (Matter  of  Nakanishl, 
662.) 

81.  Certified  Copy  of  Judgment  of  Imprisonment  a  Suffioient  War- 
bant  FOB  Detention. — ^Under  section  1455  of  the  Penal  Code,  rela- 
tive to  a  judgment  of  imprisonment  in  a  justice's  or  police  court,  "a 
certified  copy  thereof"  is  made  ''a  sufficient  warrant  for  its  execu- 
tion." It  matters  not  when  such  certified  copy  of  the  judgment  was 
given  to  the  officer,  it  is,  when  delivered,  a  sufficient  warrant  for  the 
detention  of  the  custody  of  the  prisoner.     (Id.) 

82.  PowBB  OF  Clerks  of  Police  Courts  in  Los  Angeles. — ^Under  the 
act  of  the  legislature  applicable  to  the  city  of  Los  Angeles,  making 
provision  for  a  clerk  to  serve  in  each  department  of  the  police  courts 
of  that  city,  it  is  provided  that  said  clerks  shall  keep  a  record  of 
their  proceedings,  and  that  certified  transcripts  ef  the  dockets  or 
files  of  said  court,  under  the  seal  of  said  court,  shall  be  evidence  in 
Bny  court  of  this  state  relative  thereto.    Uader  the  act  the  clerk  of 
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the  police  court  in  which  the  judgment  of  imprisonnieDt  in  questioii 
was  rendered  had  authority  to  certify  it  under  the  seal  of  the  court 
and  to  deliver  it  to  the  chief  of  police  as  hit  warrant  to  detain  the 
prisoner.     (Id.) 

Bee  Juvenile  Court. 

DAMAGES.     See  Claim  and  Delivery,  8;  Eminent  Domain,  l-t,  8,  0; 
New  Trial,  8;   Beceiver,  4,  5. 

DEBTOB    AND    CBEDITOB.    See    Fraudulent    Gonveyanoa;     Intar- 
pleader;  Mortgage;  Payment. 

DEED. 

1.  AonoN  TO  QnnT  Title— Deed  to  Real  Estate  Bboksbt— Commissions 

NOT  Eaened — Failure  of  Consideration — iNEFrEcrivE  Delivery — 
Support  op  Findings. — In  an  action  to  quiet  title  brought  by  real 
estate  brokers  against  the  defendants,  involving  the  validity  ef  a 
deed  of  certain  lots  claimed  to  have  been  delivered  by  two  of  the 
defendants  to  plaintiffs,  and  which  defendants  subsequently  conveyed 
to  codefendants,  it  is  held  that  findings  that  such  lots  were  deeded 
to  plaintiffs  as  payment  for  future  commissions  to  be  earned  for  a 
■ale  to  be  made  of  such  lots,  and  that  they  were  not  earned,  being 
based  on  conflicting  evidence,  cannot  be  disturbed;  snd  that  other 
findings  that  there  was  a  failure  of  consideration  for  the  deed  and 
that  the  delivery  thereof  was  ineffective  are  also  supported  by  sufll- 
cient  evidence,  and  that  such  findings  are  sufficient  to  defeat  the 
plaintiff's  title.     (Stanton  v.  Freeman,  464.) 

2.  Corroborative  Evidence  of  Coplaintifp. — ^Where  one  of  the  plain- 

tiffs, in  his  testimony,  stated:  "If  the  deal  went  through,  it  [the 
deed]  was  coming  to  us;  if  the  deal  did  not  go  through,  it  was  to 
be  delivered  to  Mr.  Freeman.  We  had  no  desire  to  retain  the 
deed  ** — proof  of  such  evidence  was  proper  to  show  the  understanding 
of  the  parties,  and  to  corroborate  the  evidence  of  the  defendant 
Freeman  that  the  consideration  for  the  deed  was  payment  for  future 
service  to  be  earned  by  completing  the  sale  of  the  property,  as  found 
by  the  court.  (Id.) 
8.  Nature  of  Dbuvert  of  Deed — Intent  of  Operation  Essential- 
Effectiveness  Conditional  on  Earning  Future  Commissions.— 
To  constitute  delivery  of  a  deed  it  is  not  sufficient  that  there  be  a 
mere  delivery  of  its  possession,  but  this  act  must  be  accompanied 
with  the  intent  that  the  deed  shall  become  operative  as  such.  In 
this  case,  the  court  having  found  that  the  lots  were  to  be  transferred 
to  plaintiffs  in  payment  of  commissions  to  be  earned,  which  were  not 
earned,  the  inferential  fact  to  be  drawn  therefrom,  that  the  trans- 
fer 9f  title  and  consequent  delivery  of  the  deed  were  not  to  be 
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pleted  until  sncli  consideration  should  be  fully  executed,  ii  sufficiently 
supported  by  the  evidence.  (Id.) 
4.  Want  of  Consideration  vob  T&ansfkb  —  Plaintiits  Without 
TiTLi — ^Defense  Without  Ceoss-compiaint — Support  op  Decree.— 
It  appearing  that  under  the  issues  made  by  the  pleadings  and  the 
conclusion  of  the  trial  court  thereon  that  there  was  no  consideration 
for  the  transfer  of  the  lots,  it  follows  that  plaintiffs  were  not  en- 
titled to  have  established  any  title  in  their  favor;  and,  the  considera- 
tion having  totally  failed,  it  was  not  essential  that  the  defendants 
should  have  demanded  by  cross-complaint  that  the  deed  be  canceled 
and  delivered  up,  but  they  might,  as  they  did,  defend  against  plain- 
tiffs' asserted  right  to  title,  and  may  maintain  the  decree  ai  it  was 
entered  in  their  favor.     (Id.) 

5.  Continuous  Undisturbed  Possession  worn  Nbablt  Four  Years-* 

CORROBORATIVB    CIRCUMSTANCE   AS    TO    ORIGINAL    UNDERSTANDING. — 

Though  the  fact  that  the  defendants  and  their  predecessors  in  interest 
had  been  in  possession  of  the  lots  and  had  paid  taxes  thereon  for  more 
than  five  years  is  insufficient  to  show  a  prescriptive  title  in  plain- 
tiffs, whose  deed  was  less  than  four  years  before  the  commencement 
of  the  action,  yet  such  continuous  possession,  without  interference 
from  November,  1902,  until  September,  1906,  when  they  brought  the 
action,  was  pertinent  as  a  circumstance  to  corroborate  the  conten- 
tion of  defendants  as  to  the  original  understanding  when  the  deed 
was  made.     (Id.) 

6.  Action  to  Set  Aside  Deed — Mental  Incompetency  of  Grantor — 
Fraud  and  Undue  Influence — E^ror  in  Granting  Nonsuit — 
Burden  of  Proof. — In  an  action  by  the  wife  of  a  deceased  husband, 
as  administratrix  of  his  estate,  to  set  aside  a  deed  made  to  his 
mother  of  nearly  all  of  his  real  and  personal  property  of  the  value 
of  $15,000,  for  a  nominal  consideration  of  $10,  alleged  to  have  been 
procured  from  him  by  his  mother  while  he  was  mentally  incompe- 
tent, by  means  of  fraud  and  undue  influence,  to  the  exclusion  of 
his  wife  and  infant  child,  whom  he  loved,  it  is  held  that  the  evidence 
was  such  as  to  throw  upon  the  mother  the  burden  of  proof  to  show 
that  the  deed  was  not  so  obtained,  and  that  it  was  error  to  nonsuit 
the  plaintiff.     (Marron  v.  Marron,  326.) 

7.  Advantage  Taken  bt  Mother  of  Drunken  Condition  of  Son — 
Exclusive  Control — Deed  not  Peodugrd — ^Bubdbn  of  Proof. — 
Where  it  appears  that  the  mother,  in  the  temporary  absence  of  the 
wife,  acquired  exclusive  control  of  her  son,  to  the  exclusion  of  his 
wife,  and  that  the  son  was  habitually  a  drunkard,  and  that  she  took 
advantage  of  his  drunken  condition  to  secure  a  transfer  of  his 
property  to  herself,  the  notary  who  drew  a  blank  deed  and  bill  of 
iale,  believing  that  the  transfer  was  to  be  to  the  wife,  so  expreesed 
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himself,  which  expression  she  failed  to  eorreet,  and  abo  failed  to 
produce  the  deed  for  comparison  of  handwriting,  claiming  that  it 
was  mislaid  in  her  home,  it  ia  held  that  the  circumstances,  taken 
together,  are  sufficient  to  cast  the  burden  upon  her  to  prove  that 
no  imposition  was  practiced  upon  her  deceased  son,  who  died  as  the 
result  of  his  habitual  drunkenness.     (Id.) 

8.  InADSQUAGT  07  Ck)NSIDE]lATION   OT  DrUNKABO'S   CONTBAOP— UKVAIB- 

NE88 — Intoxicated  Condition — F&aud-— Annttlment  in  Equitt.— 
The  inadequacy  of  consideration  of  a  drunkard's  contract,  or  its 
manifest  unfairness,  is  a  weighty  factor  in  securing  the  annulment 
of  such  contract  in  equity.  Equity  wiU  not  countenance  fraudulent 
imposition  in  securing  such  a  contract,  and  a  gross  inadequacy  of 
consideration  is  evidence  of  imposition,  justifying  the  interference 
of  equity.  Where  the  grantor  is  actually  intoxicated,  the  inadequacy 
of  price  is  direct  evidence  of  fraud  justifying  the  aid  of  equity 
to  annul  the  grant     (Id.) 

9.  General  Bulk  as  to  Weakness  of  Mind  Conjoined  With  Inads- 

QUATB  Consideration — Pbesumptions — ^Burden  or  Proop. — Gen- 
erally, when  there  is  weakness  of  mind  in  a  person  conveying  land, 
arising  either  from  age,  sickness,  intoxication,  or  any  other  cause, 
although  not  amounting  to  absolute  disqualification,  and  an  inade- 
quate consideration,  imposition  or  undue  influence  will  be  presumed, 
and  the  burden  is  upon  the  grantee  to  show  their  absence.     (Id.) 

10.  Action  to  Set  Aside  Alleged  Forged  Deed — Evidengb — ^Loss  or 

Deed — Secondary  Evidence  or  Genuine  Signature. — In  an  action 
to  set  aside  a  deed  on  the  ground  that  the  signature  of  plaintiff  has 
been  forged,  to  which  the  plaintiff  testified  in  the  absence  of  the 
deed,  it  was  not  error  to  permit  the  defendants  to  introduce  sec- 
ondary evidence  to  prove  that  the  signature  of  the  plaintiff  thereto 
was  genuine,  where  the  loss  of  the  deed  was  sufficiently  established 
to  justify  such  proof,  without  the  production  of  the  deed.  In  such 
ease,  the  question  is  not  one  of  contents,  which  were  not  disputed, 
but  only  of  the  genuineness  of  the  signature  in  controversy.  (Mor- 
ison  V.  Weik,  139.) 

11.  Evidence  Tending  to  Show  Good  Faith  or  Defendants— OrrEB 
to  Exhibit  Deed  to  Plaintiff's  Attorney  Before  Loss. — ^The  fact 
that  the  deed,  prior  to  its  loss,  was  tendered  to  plaintiff's  attorney 
for  his  inspection  of  the  plaintiff's  signature  thereto,  and  that  he 
refused  to  accept  the  same  for  inspection  or  to  examine  the  signature, 
negatives  any  suspicion  that  might  arise  from  withholding  the  deed 
claimed  to  be  lost.     (Id.) 

12.  Sufficiency  or  Preliminary  Proof  or  Loss — Discretion  or  Trial 
Judge — Review  xtpon  Appeal. — It  is  sufficient  that  the  preliminary 
proof  of  loss  satisfied  the  mind  of  the  court  that  the  inatntment 
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WM  nnintentionally  miBlaid  or  loit,  and  that  after  diligent  learch 
therefor  it  could  not  be  found.  Such  preliminary  proof  ia  left  to 
the  discretion  of  the  trial  judge,  and  unlen  manifestly  insufficient 
to  warrant  the  introduction  of  secondary  evidence,  his  ruling  will 
not  be  disturbed  upon  appeal.     (Id.) 

13.  Rkoonvbtangi  bt  Wifb  to  Husband — ^Unconditional  Dkliyebt 

— Support  or  Findings. — ^Where  a  husband  had  conveyed  certain 
property  to  his  wife,  and  upon  a  readjustment  of  his  affairs  re- 
quested of  her  a  reconveyance  of  such  property,  with  which  request 
she  complied,  and  executed  and  unconditionally  delivered  to  him  a 
deed  thereof,  findings  in  an  action  to  quiet  the  title  of  her  husband's 
estate,  as  against  a  subsequent  claim  made  by  her  for  such  property, 
that  the  title  to  the  property  was  in  the  husband,  are  held  to  be 
supported  by  the  evidence.     (King  v.  Fragley,  735.) 

14.  Revocation  of  Possession  of  Deed  Aftek  Delivery  Immaterial 

TO  Title. — The  fact  that  the  wife,  after  the  unconditional  delivery 
of  the  deed  to  the  husband,  subsequently  reclaimed  the  possession  of 
the  deed,  and  placed  it  in  a  box,  which  she  retained  in  her  posses- 
sion, is  immaterial,  and  cannot  affect  the  title  so  vested  in  her  hus- 
band. No  subsequent  act  of  the  grantor  can  affect  the  title  vested 
in  the  grantee.     (Id.) 

See  Fraudulent  Conveyance;  Homestead;  Insane  Personi;  Taxa- 
tion, 1-6. 

DISTRICT  COUBT  OF  APPEAL.    See  Habeas  Corpus. 

DIVORCE. 

1.  Actions  bt  Wife  for  Divorce  and  for  a  Separate  Decree  Estab- 
lishing Separate  Property  and  Canceling  Agreement — Appeal — 
Support  of  Findings. — Where  the  appeal  in  No.  1172  is  from  a 
judgment  rendered  for  the  wife  in  an  action  for  divorce,  and  in  No. 
1173  is  from  a  decree  in  a  separate  action  by  the  wife  to  have  it  de- 
creed that  certain  property  standing  in  the  name  of  the  husband  was 
the  separate  property  of  the  wife,  purchased  with  her  separate  funds, 
and  tliat  the  title  was  secured  in  his  name  under  an  agreement  with- 
out consideration,  and  obtained  by  threats  and  duress,  it  is  held  that 
the  evidence  in  the  record  is  amply  sufficient  to  sustain  the  findings 
for  the  plaintiff  in  both  cafies,  and  to  establish  the  righteousness  of 
the  judgment  rendered  in  favor  of  the  plaintiff  in  each  case.  (Wick- 
land  V.  Wickland,  559.) 

2.  Mortgages  by  Husband  upon  Property — Compensation  Properly 
Refused. — Where  the  husband  had  no  interest  in  the  property,  the 
fact  that  he  placed  mortgages  thereon  for  much  less  than  its  value 
for  the  benefit  of  the  family  does  not  entitle  him  to  compensation 
upon  the  decreeing  of  the  property  to  belong  to  her  subject  thereto, 
thare  being  no  reasonable  possibility  that  any  deficiency  judgment 
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would  be  rendered  thereon  against  him,  and  there  being  nothing  dne 
to  him  thereon  as  against  the  wife  by  reason  of  his  putting  the  mort- 
gages en  her  property.     (Id.) 

8.  INTXBLOCUTORT  DSCBU  OF  DlVOBOX  TO  Win&— ALLOWANCE  OT  GOUN- 

8XL  Fees  Unauthorized. — In  an  interlocutory  decree  of  divorce 
granted  to  the  wife,  the  court  is  not  authorized  to  insert  an  allow- 
ance to  her  for  attorneys'  fees.     (Id.) 

See  Parent  and  Child,  1. 
DYNAMITING  DWELLING.    See  Criminal  Law,  28-25. 
EJECTMENT.    See  Adverse  Possession,  1,  4. 

ELECTION. 

1.  Justices  of  the  Peace— Right  of  Township  to  Two  Justices^ 
Election  of  One — Minokitt  Candidate  not  Entitled  to  Man- 
DAMTTS  FOB  CERTIFICATE. — Although  a  towuship,  at  the  time  of  the 
election  of  one  justice  of  the  peace,  was  entitled  to  two  justices 
of  the  peace,  yet  where  it  appears  that  the  election  was  held 
for  only  one  justice  of  the  peace,  and  that  the  voters  east  their 
ballots  for  only  one  candidate  each,  the  minority  candidate  is  not 
entitled  to  a  writ  of  mandate  to  compel  the  board  of  supervisors 
of  the  county  to  issue  to  him  a  certificate  of  election,  as  a  second 
justice  of  the  peace  of  the  township.  In  such  case,  there  was  a 
failure  to  choose  the  second  justice.     (Almon  v.  McEvoy,  141.) 

2.  BiOHT  OF  Voters  to  Elect  Two  Justices  Regardless  of  Procla- 
mation— Statutory  Notice. — If  the  electors  of  the  township  had 
in  fact  voted  for  two  justices  of  the  peace  at  the  election  in  ques- 
tion, two  should  have  been  declared  elected,  even  though  the  procb- 
mation  of  the  board  of  supervisors  called  for  the  election  of  but 
one.  In  such  case,  the  statute  gives  notice  of  the  time  and  place 
of  the  election  and  the  officers  to  be  elected,  and  the  voters  have 
a  right  to  take  notice  of  the  law,  and  deposit  their  ballots  at  the 
time  and  place  prescribed,  notwithstanding  that  the  officer  whose 
duty  it  was  to  give  notice  of  the  election  fails  in  that  duty.     (Id.) 

8.  Election  of  Justice  of  Peace  for  Citt  of  Richmoni>— Proclama- 
tion FOR  Single  Justice— Understanding  of  Voters — Second 
Justice  Legally  Appointed  bt  Citt  Council. — ^Where  the  official 
proclamation  for  the  election  on  November  8,  1910,  called  for  the 
election  of  a  single  justice  of  the  peace  for  the  fifteenth  township  of 
Contra  Costa  county,  comprising  the  eity  of  Riehmond,  which,  though 
entitled  to  two  justices  of  the  peaee,  has  power  under  its  charter  to 
appoint  one  of  them,  and  its  appointee,  having  a  jurisdiction  com- 
mensurate with  the  justice  of  the  peace  to  be  elected,  was  in  pos- 
,  nndsi  his  appointment,  at  the  time  of  said  election,  and  tha 
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Toten  generallj  understood  tlutt  not  more  than  one  justiee  of  the 
peace  was  to  be  voted  for  at  said  election,  and  xwne  voted  for  more 
than  one  candidate,  in  accordance  with  the  proclamation,  a  defeated 
candidate  having  the  second  place  in  the  vote  cannot  maintain  that 
he  was  elected  as  a  second  justiee  of  the  peace.  (Odell  v.  Rihn^ 
713.) 

4.  Inapfugable  Bulk  as  to  Filling  Vacancy  UNDSit  Election  Peoc* 
LAMATiON. — The  rule  that,  under  an  election  proclamation  not  call- 
ing for  the  filling  of  a  vacancy,  a  vacancy  may  nevertheless  be  filled, 
has  no  application  where  there  is  no  existing  vacancy  to  be  filled 
in  an  office  which  is  already  filled  according  to  law,  and  the  only 
office  to  be  filled  is  the  single  one  specified  in  the  election  procla- 
mation.    (Id.) 

0.  Absence  op  Showing  or  Hobe  Than  One  Oppige  to  be  Filled — 
Pbssumption. — In  the  absence  of  a  showing  that  an  election  was 
in  fact  held  for  the  purpose  of  filling  two  offices,  it  will  be  presumed 
that  the  electors  generally  acted  upon  the  information  conveyed  by 
the  official  proclamation,  that  there  was  but  one  justice  of  the  peace 
to  be  voted  for  and  elected,  and  that  the  voters  cast  their  ballots 
accordingly,  and  that  in  fact  there  was  no  election  for  any  office 
other  than  the  one  so  designated.     (Id.) 

6.  CONSTBUCnON  OP  POLITIOAL  CODE — USE  OP   WOBD  "ELECTED" — CiTT 

Chabteb  OP  BiGHMOND — Leoislativb  Intent. — Seetion  4014  of  the 
Political  Code,  which  provides  that  in  townships  containing  cities 
in  which  city  justices  or  recorders  are  "elected,"  there  shall  be  but 
one  justice  of  the  peace,  does  not  necessarily  import  by  the  use  of 
that  word  an  election  by  popular  vote.  Statutes  are  to  be  construed 
together  to  ascertain  the  legislative  intent,  and  construing  that  sec- 
tion with  the  legislative  charter  of  the  city  of  Richmond,  the  legis- 
lative intent  is  satisfied  by  the  choice  of  one  eity  justice  by  vote  of 
the  city  council,  and  as  importing  that  only  one  justice  of  the  peace 
shall  be  elected  by  popular  vote  in  the  township  comprising  that 
city.     (Id.) 

7.  Use  op  Teems  "ELboted"  and  "Appointed." — ^A  narrow  eonstme- 

tion  should  not  be  put  upon  the  statute.  Although  the  words 
"elected"  and  "appointed"  ordinarily  are  not  synonymous,  and 
though  in  its  limited  sense  the  word  "elected"  ii  usually  employed 
to  denote  the  selection  of  a  public  officer  by  the  qualified  voters  of 
a  community,  and  the  word  "appointed"  is  generally  understood  to 
mean  the  selection  of  a  public  officer  by  one  or  more  persons  em- 
powered by  law  to  make  the  appointment,  still  in  its  broadest  sense 
the  word  "elected"  means  merely  "selected,"  and  when  used  in  that 
sense  it  is  synonymous  with  "appointed,"  and  if  the  "selection"  is 
19  OaL  App.— 54 
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by  TotM  of  tlM  M/wenl  memben  of  a  dty  eonaefl,  it  mnj  be  laid 
in  the  broadeet  eenee  of  the  tenn  that  he  was  ''elected."     (Id.) 

See  Municipal  Corporations,  6-19;  Schooli. 
EMBEZZLEMENT.    See  Criminal  Law,  2^-32. 

EMINENT  DOMAIN. 

1.  Datb  of  Assessment  of  Damages — Repeal  and  Ke-enactment  of 
Code  Peovision — ^Consteuction  of  Saving  Clause — "Pending  Liti- 
OATION." — The  rule  of  damages  in  aetions  in  eminent  domain,  which 
were  pending  at  the  time  of  the  repeal  and  re-enactment  of  section 
1249  of  Code  of  Civil  Procedure  as  amended  bj  the  legislature  on 
April  10,  1911,  is  unaffected  as  to  such  actions  by  the  express 
provision  therein  contained  that  "Nothing  in  this  section  contained 
shall  be  construed  or  held  to  affect  pending  litigation/'  the  ef- 
fect of  which  saving  clause  is  to  preserve  in  force  the  previous 
statute  so  far  as  "pending  litigation"  is  concerned,  and  to  prevent 
the  new  law  from  being  retroactive  as  to  pending  cases,  or  changing 
the  existing  order  of  things  in  relation  thereto.  (Sacramento  Ter- 
minal Co.  V.  McDougall,  562.) 

2.  Action  if  Covered  bt  Changed  Code  Unaffeoted. — The  provision 
in  the  former  section  that  in  actions  in  eminent  domain,  for  the  "pur- 
pose of  ascertaining  eompensation  and  damages,  the  right  thereto 
shall  be  deemed  to  have  accrued  at  the  date  of  the  summons,  and  the 
actual  value  at  that  date  shall  be  the  measure  of  compensation,"  is 
practically  unchanged  by  the  amended  code,  except  where  the  issue 
is  not  determined  "within  one  year,"  and  inasmuch  as  the  plaintiff's 
action  was  heard  and  determined  within  one  year,  it  is  practically 
immaterial  what  provision  is  applied  thereto,  and  the  judgment 
must  be  affirmed  in  either  point  of  view.     (Id.) 

8.  Constitutionality  of  Code  Provisions — Stare  Dsasis. — ^The  law 
fixing  the  issuance  of  the  summons  as  the  time  for  determining  the 
value  of  the  property  has  been  held  constitutional  by  the  supreme 
court  of  the  state  repeatedly  and  uniformly  since  the  year  1882 ;  and 
its  decisions  preclude  further  consideration  of  objections  on  that 
ground.     (Id.) 

4.  Possession  of  Railroad  Company  Pending  Litigation — ^Deposit  of 
Amount  Required — Interests  not  Segregated — Supersedeas. — 
Where  a  railroad  company  had  obtained  a  judgment  in  eminent 
domain,  and,  in  compliance  with  section  1254  of  the  Code  of  Civil 
Procedure,  had  made  the  full  amount  of  the  deposits  thereby  re- 
quired to  secure  all  demands,  though  the  value  thereof  is  not  seg- 
regated, the  court  had  jurisdiction  under  that  section  to  permit 
the  railroad  company  to  take  possession  of  and  use  the  property 
pending  the  litigation,  and  the  appellate  court  will  not  issue  a 
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writ  of  supersedeoM  of  such  order  for  possession  pending  an  appeal 
from  the  judgment.     (Reed  Orchard  Co.  t.  Superior  Court,  648.) 

5.  Ofugb  Of  Weit  of  Supersedeas. — A  writ  of  supersedeas  will  be 

allowed  only  when,  in  pursuance  of  some  statute,  there  has  been 
effected  a  stay  of  proceedings,  to  which  the  writ  can  relate;  but  if 
in  any  case  the  statute  does  not  provide  for  such  stay,  the  writ  of 
supersedeas  will  not  issue.     (Id.) 

6.  CONSTITUTIONALITT  OF  SECTION  1254  OF  OODE  OF  CiVIL  PROOEDXTBI. — 

The  validity  and  constitutionality  of  section  1254  of  the  Code  of 
Civil  Procedure,  providing  for  the  possession  of  the  condemning 
railroad  company  pending  an  appeal,  have  been  expressly  adjudicated, 
and  cannot  now  be  questioned,  since  its  object  is  to  provide  an 
adequate  fund  fully  to  reimburse  the  land  owner,  to  be  paid  into 
court  for  that  purpose,  and  thus  to  effectuate  the  constitutional 
intent.     (Id.) 

7.  Code  Section  not  Repealed  by  Implication. — Section  1254  of  the 

Code  of  Civil  Procedure  has  not  been  repealed  by  implication  by  the 
amendment  of  section  94^  of  the  Code  of  Civil  Procedure,  as 
amended  in  1905,  which  does  not  except  condemnation  proceedings 
from  the  general  law  of  appeals  enacted  in  section  949.  That  re- 
vised or  amended  act  must  be  considered  a  new  and  original  piece 
of  legislation,  having  no  relation  to  condemnation  proceedings; 
while  section  1254  is  a  special  statute,  applicable  only  to  eminent 
domain.  Repeals  by  implication  are  not  favored,  and  the  repug- 
nancy between  two  statutes  should  be  very  clear  to  warrant  the 
implication  of  repeals,  especially  where  one  is  of  special  and  local 
application  and  the  other  is  matter  of  general  legislation.     (Id.) 

8.  Bubden  of  Pboof  on  Claimants  to  Show  Damages — Interest  of 

Owner  Aj>judioated  —  Defaulting  Mortgagee  and  Lessee — Ap- 
peal— Supersedeas. — The  defendants  in  an  action  to  condemn  land 
have  the  burden  to  allege  and  prove  their  interests  therein,  and 
the  value  thereof.  Where  the  interest  of  the  owner  of  the  land 
was  properly  adjudged,  but  the  interests  of  a  mortgagee  and  lessee 
thereof,  who  made  default,  were  neither  alleged  nor  proved  nor  found 
by  the  verdict,  they  cannot  be  heard,  upon  their  appeal  from  the 
default  judgment,  to  question  the  disposition  of  the  fund  deposited 
in  court,  upon  a  writ  of  supersedeas,  merely  because  the  jury  failed 
to  find  upon  their  interests ;  and  though  they  have  a  right  of  appeal, 
the  consideration  thereon  must  be  confined  to  the  jurisdiction  of  the 
the  court  or  the  sufficiency  of  the  pleadings.     (Id.) 

9.  Rights  of  Lessee  Valueless — ^Rights  of  Mortgagee  m  Court 

Below. — Though  an  appellant  cannot  raise  for  the  first  time  upon 
appeal  objections  not  raised  in  the  court  below,  yet,  from  the  record, 
it  may  be  fairly  assumed  that  the  interest  of  the  lessee  had  fully 
ezpirad  and  was  valueless  when  the  verdict  was  rfindered,  bat  that 
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the  intereeU  of  the  mortgagee  maj  still  be  protected  either  by  ft 
deficiency  judgment  upon  the  residue  of  the  traet  covered  by  the 
mortgage,  or  if  there  be  any  necessity  therefor,  the  mortgagee  may 
resort  to  the  fund  in  the  custody  of  the  court  below,  to  satisfy  any 
deficiency  therein.  (Id.) 
10.  Opinion  Dinting  Rehkarins  in  Bank — Question  of  Supessedeas 
— Inherent  Poweb  of  Court. — It  is  held  by  the  supreme  court, 
OB  denying  a  rehearing  in  bank,  that  the  order  is  not  t-^  be  con- 
strued as  affirming  the  views  expressed  in  the  opinion  of  the  ap- 
pellate court  upon  the  scope  of  the  writ  of  supersedeas  and  the 
circumstances  under  which  the  writ  will  be  issued;  but  that  the 
power  to  issue  a  writ  of  supersedeas  vs  one  of  the  inherent  powers 
•f  a  court  of  appeals,  to  be  exercised  in  any  proper  case,  when  it 
appears  necessary  to  protect  the  rights  of  a  litigant  until  final  de- 
termination of  his  appeal     (Id.) 

EQUITY.    See  Specific  Performance;  Trust 

ESTABLISHMENT  OP  TITLB. 

1.  QuiETiNo  Title  Against  "All  Persons'* — Affidavit  Fujbd  With 
Complaint— Description  of  Propertt— Beferxnge  to  Coicplaint 
SuFFidXNT. — In  an  action  to  quiet  title  against  "all  pwsons,"  under 
the  so-caUed  "McEnemey  act"  (Stata  1906,  p.  78),  though  the  affi- 
davit filed  with  the  complaint  has  reference  to  the  property  involved 
and  might  appropriately  describe  the  same,  yet  it  is  not  expressly  re- 
quired se  to  do,  and  any  defect  in  the  description  therein  may  be 
cured  by  express  reference  to  the  complaint  for  description,  which 
Is  expressly  required  to  contain  "a  particular  description  of  such 
real  property."     (Hynes  v.  All  Persons,  185.) 

2.  Construction  of  Act — ^Bxicedial  Nature — ^Liberal  Construction 
TO  E^TECT  Purpose — ^Fair  Compuangb  to  Protect  Defendants. — 
Though  the  act  in  question  is  remedial  in  its  nature,  and  is  to  be 
liberally  construed  to  effect  its  main  purpose,  yet  a  substantial  com- 
pliance with  its  provisions  is  required,  and  the  court  should  insist  upon 
a  fair  and  full  compliance  with  such  requirements,  on  the  part  of  the 
plaintiff,  as  are  manifestly  intended  for  the  benefit  of  the  defend- 
ants, in  enabling  them,  by  verifying  plaintiff's  claim,  to  prevent  fraud 
and  to  safeguard  their  rights.     (Id.) 

8.  Sufficiency  of  Affidavit  as  to  Character  of  Estate  and  Pos- 
session— Probative  Facts  not  Required. — ^While  the  plaintiff  is 
required  to  file  an  affidavit  fully  and  explicitly  setting  forth  and 
showing  the  "character  of  his  estate,  right,  title,  interest  or  claim 
and  possession,"  it  cannot  reasonably  be  held  that  the  affidavit  must 
set  forth  every  probative  fact  relating  to  affiant's  title,  and  every 
probative  fact  showing  for  what  period  the  affiant's  asserted  title 
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bas  existed,  or  should  minutely  set  forth  the  history  of  his  title  and 
its  enjoyment,  in  order  to  meet  the  terms  of  the  statute.     (Id.) 

4.  SuFFioiENOT  or  Affidavit  m  All  Bsspeots — Estatb  am»  Posses- 
sion— Period  of  Enjoyment — ^Debivation  of  Title — Pbotbotion 
OF  Defendant's  Rights. — Where  the  afQdayit  sets  forth  plaintilTs 
ownership  in  fee  simple  and  peaceable  possession  of  the  property 
deseribed;  that  it  was  derived  from  the  estate  of  her  father  named, 
deceased,  and  deeds  from  her  named  mother,  her  named  sister,  and 
her  named  brother;  that  all  of  said  property  is  inclosed  by  fences 
and  buildings,  resided  on  by  plaintiff,  and  "that  the  plaintiff  and 
ker  grantors  have  been  the  owners  in  fee  simple,  and  in  the  actual 
mud  peaceable  possession  thereof  for  more  than  twenty  years  last 
past,"  it  sufficiently  sets  forth  "the  character  of  aifianfs  estate  and 
possession,"  the  "period  during  which  she  has  enjoyed  the  estate" 
and  also  "the  person  and  persons  from  whom  obtained,"  and  is  suffi- 
cient "to  enable  the  defendants  to  verify  plaintiff's  claim,  and  prs- 
vsnt  fraud,  and  safeguard  their  rights."     (Id.) 

CL  WAma  of  Objection  to  Affidavit  bt  Defendant  Appealino— 
Pebfobmangb  of  Office— JuBisDionoN  not  Questioned.— Where 
the  defendant  appeared  in  the  action  and  answered  and  tried  the 
sass,  without  objection  to  the  jurisdiction  of  the  court  over  the 
person  of  the  defendant  or  over  the  subject  matter,  and  the  issue 
•f  ownership  was  submitted  and  decided,  and  the  appeal  b  upon 
that  issue  by  the  defendant,  the  affidavit  of  the  plaintiff  had  per- 
formed its  office  as  to  him,  and  where  it  is  sufficient,  prima  facie, 
to  show  jurisdiction,  and  the  evidence  showed  the  facts  which  it  is 
claimed  should  have  been  more  fully  stated  in  the  affidavit,  the 
appellant  has  no  cause  to  complain  of  its  insufficiency.     (Id.) 

f.  Bulbs  of  Pbacticb  TJndeb  McEnebnbt  Act — Effect  of  Yclun- 
TABT  Afpbabancb  AND  Tbial— Watvbb  OF  Ibbboularitt.— Under 
section  12  of  the  McEnemey  act,  except  as  therein  otherwise  pro- 
Tided,  "the  provisions  and  rules  of  law  relating  to  evidence,  plead- 
ing, practice,  new  trials  and  appeals  applicable  to  other  civil  actions 
shall  apply  to  the  actions  hereby  authorized,"  and,  under  these 
rules,  the  voluntary  appearance  and  answer  of  the  defendant  was 
equivalent  to  personal  service  of  the  summons  and  copy  of  the  com- 
plaint. By  such  appearance  he  waives  any  mere  irregularity  in  the 
prior  proceedings,  nor  can  he  avail  himself  of  any  defects  in  the 
service  of  summons  upon  other  parties.     (Id.) 

7.  SUFFICIXNCT  OF  FINDINGS — ^EQUITABLB  INTEREST  CLAIMED  IN  CboSS- 

COMFLAINT. — Findings  of  titie  in  the  phiintiff,  and  that  the  de- 
fendant has  no  right,  title,  interest  or  claim  in  or  to  the  property 
deseribed  in  the  complaint,  sufficientiy  negatives  any  equitable  in- 
terest claimed  in  the  cross-complaint  of  the  defendant,  and  as  the 
ultimate  facts  in  issue  are  passed  upon,  no  other  finding  was  neces- 
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9BTJ  as  to  the  interest  claimed  in  the  cross-eomplaiat  The  finding 
•f  ownership  includes  the  probative  facts,  and  is  good  without  a 
finding  of  particular  facts  upon  whieh  the  title  or  want  ef  title 
depends.     (Id.) 

S.  Absence  of  Ground  fob  Revebsal  —  Life  Estate  Teeminated^ 
Deeds  Taken  Out  of  Escsow  and  Delivebed  to  Plaintiff — Homb 
FOB  Life. — Where  bj  the  terms  of  the  will  of  her  deceased  hus- 
band the  defendant  widow  was  to  have  only  a  life  estate,  and  she 
was  made  a  trustee  to  conyej  title  to  the  children,  each  of  whom, 
with  herself,  eonvejed  the  property  ia  controversy  to  the  plaintiff, 
the  deeds  of  whieh  were  placed  in  escrow  to  be  recorded  after  her 
death,  but,  for  a  certain  reason,  they  were  taken  out  of  escrow  by 
the  widow  and  delivered  to  the  plaintiff,  who  gave  her  a  home  for 
life,  and  it  appears  that  her  life  estate  has  terminated  by  her  death 
pending  the  appeal,  it  is  held  that  no  sufficient  ground  appears  for 
the  reversal  of  the  judgment  based  upon  the  findings  as  made. 
(Id.) 

9.  Findings  not  Required— Absence  of  Evidence — Alleged  Fbaud 
AND  Undue  Influence — Question  of  Bents  and  Profits. — It  was 
not  necessary  to  find  upon  alleged  fraud  and  undue  influence  of  the 
plaintiff  in  obtaining  the  deed  from  the  defendant,  where  there 
is  an  entire  absence  of  proof  in  relation  thereto,  and  it  appears  to 
the  contrary  that  the  deed  was  delivered  with  defendant's  consent. 
Nor  was  it  necessary  to  find  upon  the  question  of  rents  and  profits 
after  the  termination  of  the  life  estate  of  the  defendant,  there 
being  no  evidence  relative  to  that  question.  (Id.) 
10.  Absence  of  Memorandum  as  to  Advebse  Claimants — Affidavit 
Showing  Citt  as  Such — Appearance  and  Disclaimer — Cubb  of 
Defect. — ^Where  the  affidavit  showed  that  the  city  and  county  of 
San  Francisco  was  an  adverse  claimant  of  an  interest  in  the  prop- 
erty, but  no  memorandum  thereof  was  appended  to  the  summons 
npon  posting  and  publication,  as  required  by  section  4  of  the 
McEnemey  act,  conceding  the  doubtful  claim  that  defendant  could 
take  advantage  of  such  defect,  yet  where  the  city  and  county  ap- 
peared by  answer  and  disclaimed  any  interest,  the  defeet  was 
thereby  cured.     (Id.) 

ESTATES  OF  DECEASED  PERSONS. 

1,  WiLU — Sau  of  Land  TJndeb  Poweb  Without  Noticb— Cokfibma- 
noN — Long  Delay  bt  Heib — ^Plea  of  Want  of  Knowledge — 
Statute  of  Limitations. — A  private  sale  of  real  estate  under  a 
power  given  by  the  will  to  the  executors  made  without  notice,  which 
was  reported  to  and  confirmed  by  the  probate  court,  is  not  subject 
to  collateral  attack,  as  against  the  purchaser  by  an  heir,  made  thirty- 
three  years  after  the  confirmation  and  nearly  twenty  yrars  after 
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■aeh  beir  had  ceased  to  be  a  minor.  A  plea  of  want  of  actual 
knowledge  of  the  sale  nntil  three  years  before  the  commencement 
•f  the  action  cannot  justify  the  long  delay  of  the  beir  in  bringing 
the  action.  The  statute  of  limitations  embodied  in  sections  343 
and  1573  of  the  Code  of  Civil  Procedure  had  long  run  in  favor  of 
the  purchaser  at  such  sale  before  such  attack.  (Bagley  y.  Bloom, 
255.) 

2.  BUBOKN     UPON     HeIK    TO    EZOUSS    lONORANGB    OF    PROOEEDINOS    IN 

Fatheb'8  Estate — Public  Becosds — Legal  Duty  to  Inquire — Pro- 
tection FROM  Bar  of  Statute  Disallowed. — The  burden  is  upon 
the  heir  to  excuse  ignorance  of  the  proceedings  in  the  father's  estate 
which  were  matters  of  public  record;  and  it  was  the  heir's  legal 
duty,  at  least  after  attaining  majority,  to  inquire  concerning  them, 
which  inquiry  would  have  resulted  in  the  discovery  that  the  property 
was  sold  for  its  full  value  by  the  executors  and  was  confirmed 
by  the  court;  and  where,  with  full  means  of  knowledge  of  all  the 
facts,  the  heir  dehiyed  nearly  twenty  years  after  reaching  majority 
before  commencing  suit,  no  court,  with  proper  regard  for  vested 
interests,  should  allow  the  want  of  actual  knowledge  by  the  heir  of 
the  adverse  claims  to  operate,  tinder  such  circumstances,  to  protect 
the  heir  from  the  bar  of  the  statute.     (Id.) 

8.  Bar  of  Statute  Applicable  to  Void  or  Voidable  Sales. — The  bar 
of  the  statute  is  held  to  be  equally  applicable  to  void  sales  as  well 
as  voidable  sales  made  and  confirmed  by  order  of  the  probate  court. 
(Id.) 

4.  Question  as  to  Vauditt  of  Executor's  Sale  Without  Notice 
Concluded  by  Decree  of  Confirmation — Construction  of  Will. — 
The  question  whether  the  executors,  by  reason  of  the  private  sale 
made  by  them  under  the  will,  without  notice,  did  or  did  not  exercise 
the  power  conferred  upon  them  by  the  will,  was  determined  by  the 
court  in  its  solemn  decree  of  confirmation  as  having  been  made  ^ 
according  to  the  provisions  of  the  will;  and  it  cannot  be  litigated 
again  in  this  collateral  proceeding  by  the  heir.  The  court  had  juris- 
diction to  determine  that  such  sale  was  valid  under  the  terms  of  the 
will;  and  its  construction  of  the  will  is  no  longer  open  to  question. 
(Id.) 

6.  Time  of  Testing  Validity  of  Sale  Immaterial — Sale  not  Col- 
laterally Impeachable  for  Mere  Irregularities. — If  the  sale 
is  to  be  tested  as  of  the  time  of  making  it,  the  statute  then  expressly 
provided  that  when  authority  is  given  by  the  will  to  sell  property,  it 
may  be  sold  by  the  executor  at  public  or  private  sale  and  without 
notice,  as  the  executor  may  determine,  subject  to  confirmation  by  the 
eonrt.  If  it  be  tested  as  of  the  time  of  the  death  of  the  testator,  it 
only  required  notice,  unless  the  will  otherwise  provides,  and  it  is 
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held  that  under  a  reasonable  conetructioii  of  its  language  it  did  other- 
wise provide.  It  is  also  sustained  by  respectable  authorities  that 
want  of  notiee  of  the  sale  is  a  mere  irregularity  which  may  render 
the  sale  directly  yoidable,  but  not  eoUaterally  impeachable.     (Id.) 

0.  Judgment  affirmed  on  the  authority  of  Bagley  ▼.  ^loorn,  antej  p.  255. 

(Bagley  ▼.  LiUenthal,  273.) 

7.  Judgment  affirmed  on  the  authority  of  Bagley  t.  Bloom,  ante,  p.  255. 

(Bagley  v.  Devlin,  274.) 

8.  Judgment  affirmed  on  the  authority  of  Bagley  v.  Bloom,  ante,  p.  255. 

(Bailley  v.  All  Persons,  274.) 

9.  Judgment  affirmed  on  the  authority  of  Barley  v.  Bloom,  ante,  p.  255. 

(Ruhind  V.  AU  Persons,  275.) 

See  Contract,  14-21;  Trust,  9;  WilL 

ESTOPPEL.  See  Banks,  2;  Contract,  10;  Corporations,  16,  17,  22,  26, 
27;  Fraudulent  Conveyance,  3,  4;  Husband  and  Wife,  3; 
Mechanics'  Liens,  17;  Pleading,  2;  Promissory  Note,  2;  Bes 
Adjudieata,  6;  Unlawful  Detainer,  15. 

EVIDENCE.  See  Appeal,  2-4,  6,  13;  Assault,  8,  4;  Community  Prop- 
erty, 2;  Contract,  1,  2,  9;  Criminal  Law,  3-8,  11,  13,  16-25,  29, 
83,  36,  38,  40,  42-45,  49,  53,  67,  69-75;  Deed,  7,  9-13;  Hus- 
band and  Wife,  1,  2,  6,  7;  Insane  Persons;  Judgment;  Me- 
chanics' Liens,  25,  26;  Negligence,  2,  4,  12,  16,  17,  20-22,  29, 
83;  New  Trial,  1,  2;  Sale,  1,  11,  24,  26,  27;  Unlawful  Detainer, 
»-14. 

EXECUTOBS  AND  ADMINISTBATOBS.  See  Estates  of  Deceased 
Persons. 

FINDINGS.  See  Claim  and  Delivery,  4-6,  8;  Contract,  8;  Deed,  1; 
Establishment  of  Title,  7,  9;  Jury  and  Jurors,  6;  Mechanics' 
Liens,  15,  16;  Payment,  4;  Sale,  7-10,  25;  Spedile  Perform- 
ance, 7;  Unlawful  Detainer,  17,  18;  Will,  6,  7. 

FOBFEITUBE.    See  Lease,  4-9;  Unlawful  Detainer,  8-^. 

FOBOEBY.    See  Deed,  10-12;  Vendor  and  Vendee,  1-t. 

PBAUD. 

1.  Corporation — Dissolution  and  Distribution  of  Assxrs— Fraud 
BT  Sisters  upon  Brother — SunriciXNor  of  Coicplaint. — In  an  ae* 
tion  by  a  brother  for  damages  for  alleged  fraud  of  his  sisters  upon 
the  dissolution  and  distribution  of  the  assets  of  a  eoipomtioB  Im 


Digitized  by 


Google 


Fraud.  857 

FBAUD  (Continued). 

whicli  thej  owned  equal  shares,  and  of  which  the  sis  ten  had  been  the 
directors,  and  as  such  had  sold  all  of  the  fixtures  of  a  dwelling, 
which  was  selected  by  the  brother  as  his  share  of  the  assets,  upon 
such  dissolution,  in  the  belief  that  it  still  retained  the  fixtures  aa 
he  had  last  seen  it,  without  disclosure  by  his  sisters  to  the  con- 
trary, where  the  complaint  alleges  all  of  the  facts,  and  that  he  relied, 
without  examination,  upon  the  integrity  of  his  sisters  and  their  afifec- 
tion  for  him,  believing  that  they  would  not  defraud  him  or  take 
advantage  of  or  deceive  him,  or  conceal  any  fact  from  him,  in  their 
mutual  dealings,  it  ia  held  that,  unless  the  complaint  shows  actual 
fraud,  or  a  confidential  relation  between  the  parties,  in  the  matter 
of  their  controversy,  it  states  no  cause  of  action.  (Bacon  ▼.  Soule, 
428.) 

2.  Nature  of  Confidential  Relation. — A  '^eonHdential  relation"  is 
ordinarily  synonymous  with  a  "fiduciary  relation,"  and  it  may  in 
law  be  defined  to  be  any  relation  existing  between  parties  to  a 
transaction  wherein  one  of  the  parties  is  in  duty  bound  to  act  with 
the  utmost  good  faith  for  the  benefit  of  the  other  party.  Such  rela- 
tion ordinarily  arises  where  confidence  is  reposed  by  one  person  in 
the  integrity  of  another,  and  in  such  a  relation  the  party  in  whom 
the  confidence  is  reposed,  if  he  voluntarily  accepts,  or  assumes  to 
accept,  the  confidence,  can  take  no  advantage  from  his  acts  relating 
to  the  interest  of  the  other  party  without  the  latter's  knowledge  or 
consent.     (Id.) 

8.  P&esumftion  of  Existence  of  Confidential  Bblations — ^Brothbb 
AND  Sister  not  Included— <2uestion  of  Actual  Existence. — 
Though  there  are  certain  relations  in  which  confidence  is  pre- 
sumed to  exist,  in  each  of  which  the  party  in  whom  the  confidence 
is  reposed  must  stand  unimpeached  of  the  slightest  abuse  of  the 
confidence  reposed,  and  has  the  burden  to  prove  the  contrary, 
yet  no  such  confidential  relation  is  presumed  to  exist  between 
brother  and  sister  because  of  their  blood  relation;  still  that  rela- 
tion may  be  considered  as  a  circumstance  in  determining  whether 
or  not,  in  any  given  ease,  a  confidential  relation  actually  existed 
between  them.     (Id.) 

4.  Cause  of  Action  Based  on  Confidential  Relation  not  Stated— 
Voluntary  Assumption  bt  Sisters  Essential. — A  cause  of  ac- 
tion proceeding  upon  constructive  fraud  arising  out  of  the  con- 
fidential relation  of  the  sisters,  as  defendants,  toward  their  brother, 
aa  plaintiff,  is  not  stated,  where  there  is  nothing  in  the  complaint 
to  show  that  the  sisters  voluntarily  assumed  a  relation  of  trust 
and  confidence  toward  their  brother,  as  defined  by  section  2219 
of  the  Civil  Code.  While  plaintiff  alleges  generally  that  he  had 
confidence  in  his  sisters,  he  shows  by  specific  averments  that  there 
was  no  mutual  affection  or  confidence  between  them.     (Id.) 
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5.  RSUANCI    UPON    PaETNEBSHIF    BELATI0N8    NOT    SHOWN — ^I^ONKXIST- 

XMCB  Of  Paetnershif. — Though  the  complaint  allegei  that  the 
plaintiff,  in  negotiating  the  settlement  of  the  corporation's  affairs, 
relied  upon  his  "confidence  in  the  defendants  as  partners/'  yet 
such  allegation  is  without  effect,  where  the  eomplaint,  as  a  whole, 
elearlj  shows  that  the  plaintiff  and  the  defendants  were  not,  and 
never  had  been,  partners,  in  the  ordinarj  sense  of  that  term.  The 
claim  of  the  reliance  of  plaintiff  upon  their  relations  as  partners 
is  based  upon  the  erroneous  assumption  that  because  the  plaintiff 
was  a  stockholder  and  the  defendants  were  stockholders  and  direct- 
ors of  the  same  corporation,  thej  were  partners  and  trustees  of 
defendant  upon  the  final  settlement  between  them.     (Id.) 

6.  Trust  Relations  not  Extending  to  Putate  Dealings  Between 
Stockholdebs  xtpon  Dissolution. — The  trust  relation  between  the 
directors  and  stockholders,  which  applies  while  the  corporation  is  a 
going  concern,  does  not  extend  to  private  dealings  between  them 
npon  dissolution  of  the  corporation  and  distribution  between  the 
respective  stockholders  in  proportion  to  their  respective  shares,  as 
a  private  transaction  between  them  as  individuals,  which  is  purelj 
personal  to  each  of  them.  In  that  case  their  respective  duties  and 
obligations  must  be  measured  by  the  rules  relating  to  the  ordinarj 
transactions  of  individuals.  In  such  private  dealings  the  fact  that 
the  directors,  as  individuals,  knew  facts  gained  through  their  ofiieial 
position,  and  were  silent  concerning  them,  is  not  material.     (Id.) 

7.  Facts  Constituting  Actual  Fraud  not  Alleged. — The   nearest 

approach  to  a  statement  of  actual  fraud  is  the  allegation  the 
defendants  "at  all  times  fraudulently  concealed  from  the  plaintiff 
the  fact"  that  the  corporation  had  previously  sold  the  fixtures  and 
furnishings  of  the  house  selected  by  the  plaintiff  as  his  share  of 
the  corporation  assets.  This,  however,  was,  at  best,  a  conclusion 
of  the  pleader,  and  the  facts  constituting  the  actual  fraud  must  be 
alleged,  but  are  not  averred.  In  the  absence  of  averments  show- 
ing the  facts  and  circumstances  of  the  concealment  alleged  to 
have  been  practiced  upon  the  plaintiff,  the  complaint  "must  be 
.  held  as  destitute  of  allegations  of  fraud  as  if  it  were  entirely 
silent  upon  the  subject."     (Id.) 

8.  Absence  of  Special  Averments  Showing  Fraud. — There  are  no 
special  averments  either  that  plaintiff  was  acting  under  mental  dis- 
ability or  that  the  defendants  misrepresented  anything  to  him,  or 
misled  him  to  his  detriment  in  any  particular,  or  in  any  manner 
prevented  him  from  investigating  and  ascertaining  for  himself  the 
true  condition  of  the  property  allotted  to  him.     (Id.) 

0.  Absence  or  Ck)NFiDENTiAL  Relation — Mere  Silence  not  a  Fraud- 
ulent Concealment. — In  the  absence  of  a  confidential  relation,  the 
defendants  were  under  no  obligation  to  volunteer  information  to 
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the  plaintiff,  wMeh  was  as  readilj  accessible  to  him  as  it  was  to 
the  defendants;  and  as  "the  law  will  not  undertake  the  care  of 
persons  who  will  not,  with  the  means  at  hand,  take  care  of  them- 
selves/' the  mere  silence  of  the  defendants  cannot  be  construed  to 
be  a  fraudulent  concealment  sufficient  to  support  an  action  for 
fraud.     (Id.) 

See  Banks,  1,  2;   Corporations,  11-15;   Deed,  <^0;   Fraudulent 
Gonvejanee;  Mechanics'  Liens,  19,  28,  29;  Will,  1,  8. 

FRAUDULENT  CONVEYANCE. 

1.  CONVXYANGX  OV  WHOLE  PBOPIBTT  GONSISTINO  OV  BKAL  ESTATB — CON- 
SIDEBATION  Of  FUTURE  SUPPOET — ^LEGAL  EFrECT— USE  OF  GBANTOE — 

Execution  foe  Prioe  Debt. — The  legal  effect  of  a  conveyance  of  the 
whole  property  of  the  grantor,  consisting  of  real  estate  of  the  value 
of  $5,000,  to  the  plaintiff,  in  consideration  of  an  agreement  on  the 
part  of  the  plaintiff  to  keep,  maintain  and  care  for  the  grantor  dur- 
ing her  lifetime,  was  transfer  the  property  to  the  use  of  the 
grantor,  who,  having  no  other  property  out  of  which  a  judgment 
subsequently  rendered  against  her  for  a  debt  subsisting  against  her 
when  the  deed  was  made,  had  an  interest  in  the  property,  in  so  far 
as  it  exceeds  the  support  already  given,  which  is  subject  to  an  execu- 
tion for  such  prior  debt     (Baxter  ▼.  Baxter,  238.) 

2.  Teansfxb  Presumptively  Fraudulent  Against  Existing  Cbsd- 
ITORS. — ^As  against  existing  creditors,  no  one  can  transfer  all  of  his 
property  in  consideration  of  future  support,  so  as  to  defeat  any  such 
creditor  in  enforcing  his  claim;  but  under  such  circumstances  the 
law  presumes  the  act  to  be  done  with  fraudulent  intent  to  hinder 
and  delay  the  creditor  in  the  collection  of  his  debt.     (Id.) 

8.  Effect  and  Nature  of  Estoppel — Essential  Elements. — Th« 
effect  of  an  estoppel,  since  it  denies  an  owner's  right  to  assert  his 
claim,  is  to  transfer  his  property  to  another.  Hence,  in  order  to 
justify  a  court  of  equity  in  decreeing  an  estoppel,  there  must  not 
only  be  some  degree  of  turpitude  in  his  conduct,  but  it  must  ap- 
pear, "first,  that  the  party  making  the  admission  by  his  declarations 
or  conduct,  was  apprised  of  the  true  state  of  his  own  title;  second, 
that  he  made  the  admission  with  the  express  intention  to  deceive, 
or  with  such  carelessness  and  culpable  negligence  as  to  amount  to 
constructive  fraud;  third,  that  the  other  party  was  not  only  destitute 
of  all  knowledge  of  the  true  state  of  the  title,  but  of  the  means  of 
acquiring  such  knowledge;  and  fourth,  that  he  relied  strictly  upon 
such  admission,  and  will  be  injured  by  allowing  it  to  be  disproved." 
(Id.) 

4  Findings  not  Sustaining  Claim  of  Estoppel  of  Creditor.— 
Measured  by  the  equitable  rule  of  estoppel,  the  findings  disclose  no 
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facts  upon  wbieh  to  predicate  the  claim  that  defendant  is  estopped 
from  enforcing  the  collection  of  his  prior  debt  against  the  property 
transferred  for  the  support  of  plaintiff.  The  facts  found  show  no 
degree  of  turpitude  in  the  defendant's  conduct.  As  matter  of  law, 
plaintiff  is  presumed  to  have  known  that  the  conveyance  was  fraud- 
ulent as  to  existing  creditors,  and  it  was  his  duty  to  inquire  and 
ascertain  whether  there  were  existing  creditors;  nor  is  it  made  to 
appear  that  defendant  knew  that  his  debtor  was  divesting  herself 
of  all  her  estate.  The  findings  show  that  plaintiff  did  not  rely 
upon  defendant's  silence,  but  upon  the  validity  of  the  deed,  and  he 
cannot  be  held  to  have  relied  upon  the  doctrine  of  estoppeL     (Id.) 

GIFT.    See  Community  Property. 

GBANTOB  AND  GBANTEE.    See  Deed;  Fraudulent  Conveyanoo. 

GUABANTY. 

1.  NoTK— Obal  Extension  or  Tna  to  Maksr— Considkkation — 
DiscHABOE  or  Guarantor  —  CoNrucnNO  Decisions  —  Law  or 
This  State. — ^While  there  is  an  irreconcilable  conflict  in  the  deci- 
sions in  different  states  as  to  whether  a  mere  oral  agreement  to 
extend  the  time  of  payment  to  the  maker  of  a  note,  although  its 
terms  and  tenor  are  not  changed,  and  no  additional  burden  is  put 
upon  the  maker,  other  than  the  interest  fixed  by  its  terms,  is  sup- 
ported by  a  consideration  and  operates  to  discharge  a  guarantor  of 
the  note,  yet  under  the  tenor  of  decisions  in  this  state,  as  well  as 
under  its  code  provisions,  the  rule  in  this  state  is  that  such  oral 
agreement  is  supported  by  no  consideration,  and  does  not  discharge 
the  guarantor.     (Dean  t.  Sedan  Milling  Co.,  28.) 

2.  Code  Provisions  as  to  Exoneration  or  Guarantor. — Under  sec- 
tion 2819  of  the  Civil  Code,  "a  guarantor  is  exonerated,  except  so 
far  as  he  may  be  indemnified  by  the  principal,  if  by  any  act  of  the 
creditor,  without  the  consent  of  the  guarantor,  the  original  obliga- 
tion of  the  principal  is  altered  in  any  respect,  or  the  remedies  or 
rights  of  the  creditor  against  the  principal  in  any  way  impaired  or 
suspended."  Section  2820  provides:  "A  promise  by  a  creditor  which 
for  any  cause  is  void,  or  voidable  bj  him  at  his  option,  does  not 
alter  or  suspend  or  impair  the  remedy  within  the  meaning  of  the 
last  section,"  while  section  2823  thereof  provides:  ''Mere  delay  on 
the  part  of  the  creditor  to  proceed  against  the  principal  does  not 
exonerate  the  guarantor."     (Id.) 

8.  Yon>  Promise  Without  Consideration  not  Exonerating  Guar- 
antor^Tebms  or  Guaranty  Including  Forbearance — ^Waivee  or 
Demand  and  Notice. — A  void  promise  could  nor  exonerate  the  guar- 
antor.   Since  a  promise  without  consideration  is  void,  a  promise  of 
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forbearance  to  the  creditor  baaed  tbereon  left  the  obligation  of  the 
creditor  unchanged,  and  it  remains  the  nme  as  when  guaranteed. 
Bj  the  terms  of  the  guarantj,  the  guarantor  guaranteed  "the  pay- 
ment of  the  within  note  at  maturity,  wr  oit  any  time  thereafter,'*  thus 
contemplating  the  contingency  that  it  might  not  be  paid  at  maturity. 
Since  he  also  expressly  waived  "demand,  notice  of  nonpayment  and 
protest/'  he  could  not  therefore  be  released  by  any  mere  forbearance 
of  the  payee  to  sue  the  creditor  after  maturity,  without  notice  to  him 
or  his  consent  thereto.     (Id.) 

4.  Contract  in  Writinq— Modx  of  Alteration  Undxr  Cod&— "Oraxj 
Executed  Agreement" — Execution  bt  Both  Parties  Essentul. 
Since  the  note  was  a  contract  in  writing,  it  is  within  the  terms  of 
section  1698  of  the  Civil  Code,  which  provides  that  "a  contract  in 
writing  may  be  altered  by  a  contract  in  writing,  or  by  an  oral  exe- 
cuted agreement  and  not  otherwise.''  Section  1661  defines,  "An 
executed  contract  is  one  the  object  of  which  is  fully  performed.  All 
others  are  executory."  An  oral  executed  agreement  is  one  which 
must  be  executed  by  both  parties  to  constitute  it  as  a  modification 
of  a  contract  in  writing.  It  cannot  consist  of  mere  forbearance  to 
sue  by  one  of  the  parties  without  consideration.     (Id.) 

5.  Support  o»  Finmnqs — Absence  o»  Conflict. — It  is  held  the  find- 
ings are  supported  by  the  evidence,  and  were  properly  made,  and 
that  there  is  no  con^ct  therein.     (Id.) 

See  Promissory  Note,  1. 

HABEAS  CORPUS. 

1.  Failure  or  Justices  ov  Appellate  Court  to  Agree — Bemand  or 
Petitioner. — ^Upon  the  hearing  of  an  application  for  a  writ  of 
habeas  carpus  in  the  appellate  court,  where  the  justices  of  such  court 
are  unable  to  agree  upon  a  decision  of  the  questions  involved  in  the 
proceeding,  the  petitioner  must  be  remanded  to  the  custody  of  the 
proper  officer.     (Matter  of  Potter,  500.) 

2.  Failure  or  Appellate  Justices  to  Agree  —  Bemand  or  Peti- 
tioner.— Upon  the  hearing  of  an  application  for  a  writ  of  habeas 
corpus  in  the  appellate  court,  where  the  justices  of  such  court  are 
unable  to  agree  upon  a  decision  of  the  question  involved  in  the 
proceeding,  the  petitioner  for  the  writ  must  be  remanded  to  tho 
custody  of  the  proper  officer.     (Matter  of  Potter,  500.) 

See  Municipal  Corporations,  1;  Parent  and  Child,  4. 

HOMESTEAD. 

Valid  Homestead— Declaration  by  WirB— Water  Bights  Appurtb- 
NANT— Void  Deed  bt  Husband. — Where  it  is  found  that  the  wife  de- 
clared a  valid  homestead  upon  certain  lots  occupied  by  the  husband 
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HOMESTEAD  (Continued). 

and  wife,  including  certain  shares  of  water  used  in  eonneetion  there- 
with and  appurtenant  thereto,  it  follows  that  the  deed  of  the  husband 
for  one-half  of  such  homestead  property  and  one-half  of  such  water 
rights  to  a  third  person  is  not  onlj  inoperatiTO  and  ineffectual  as 
a  conveyance  of  any  part  of  the  lots  described  in  the  declaration 
of  homestead,  but  is  likewise  inoperative  and  ineffectual  as  a  eon- 
veyanee  of  any  part  of  the  shares  of  water  represented  thereby 
and  appurtenant  thereto.     (Swan  ▼.  Walden,  128.) 

HUSBAND  AND  WIFE. 

1.  Action  Against  Shebiff  fob  Conversion  of  Wife's  Fund  i^b  Dnr 
OF  Husband — Support  of  Finding  fob  Plaintiff. — In  action  by  a 
wife  for  the  wrongful  conversion  of  a  fund  claimed  as  her  separate 
property,  for  the  debt  of  the  husband,  contracted  before  marriage, 
the  finding  of  the  court  in  favor  of  the  plaintiff  is  sufficiently  sup- 
ported by  evidence  tending  to  show  that  the  fund  converted  was  the 
product  of  a  grocery  business,  purchased  with  her  separate  means, 
inherited  from  an  aunt,  and  that  her  husband  had  no  estate  of  his 
own,  but  merely  held  her  general  power  of  attorney  to  transact  busi- 
ness for  her,  and  that  all  dealings  by  him  were  upon  her  account  and 
credit.     (Oldershaw  v.  Matteson  &  Williamson  Mfg.  Co.,  179.) 

2.  Conflicting  Evidence  —  Province  of  Tbial  Coubt. — While  there 
may  have  been  evidence  and  proof  of  circumstances  inconsistent 
with  the  testimony  of  plaintiff  and  her  husband,  nevertheless  it  was 
for  the  trial  court  to  weigh  and  determine  the  same,  smd  its  find- 
ing based  thereon  will  not  be  disturbed.  Though,  in  a  ease  of  this 
nature,  a  finding  that  property  is  the  separate  estate  of  the  wife 
should  be  based  upon  clear  and  convincing  evidence,  the  question 
as  to  whether  or  not  the  evidence  offered  is  clear  and  convincing 
is  for  the  trial  court.     (Id.) 

8.  Plaintiff  not  Estopped  fbom  Claiming  Fund  as  Against  Old 
Debt  of  Husband— Separate  Pbopebty  not  Tbans muted. — It  is 
held  that  the  record  shows  no  facts  which  could  estop  the  plain- 
tiff from  claiming  the  fund  as  her  own  as  against  a  debt  contracted 
by  the  husband  before  the  marriage,  or  tending  to  show  any  act 
on  her  part  whereby  she  transmuted  her  separate  estate  into  eom- 
munity  property,  but  that  the  execution  of  a  general  power  of 
attorney  to  the  husband  is  inconsistent  with  an  intent  to  transmute 
her  separate  estate  in  such  fund  into  community  property.     (Id.) 

4.  Presumption  fbom  Mabbied  Woman  Engaging  in  Business  Over- 
come.— Any  presumption  as  to  the  character  of  the  property  arising 
from  the  fact  of  a  married  woman  engaging  in  business  is  held  to 
be  overcome  by  the  fact  that  the  business  was  purchased  with  the 
funds  and  the  rents,  issues  and  profits  derived  from  moneys  owned 
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by  the  wife  before  marriage  or  acquired  afterward  bj  gift  er  be- 
quest.    (Id.) 

5.  JoiNiNe  or  Husband  in  Gonduot  or  Business  —  Absingi  or 
AoBEEMENT  FOB  Intebest  IN  Wifb's  Pbopebty. — Neither  the  fact 
that  the  husband  contributed  all  hia  time  and  ikill  in  the  conduct 
of  the  business  owned  bj  the  wife  nor  that  he  joined  his  wife  in 
the  execution  of  notes  given  for  money  wherewith  to  make  the  pur- 
chase (assuming  that  he  did),  in  the  absence  of  any  agreement  to 
that  effect,  gave  him  any  interest  in  the  wife's  property.     (Id.) 

t,  Evidencb — Exclusion  or  Depositions  —  Ebbob  not  Shown  in 
Beoobd  not  Beviewable. — ^Where  depositions  were  offered  in  evi- 
dence and  exciuded  upon  objection,  but  the  depositions  are  not  in- 
corporated in  the  bill  of  exceptions,  and  the  record  shows  no  error 
in  the  ruling,  any  alleged  error  in  the  ruling  cannot  be  reviewed. 
(M.) 

7.  Testimony  or  Officials  or  Bank— Cbedit  Given  to  PLAiNTirr. — 
Officials  of  the  bank  which  made  loans  to  the  plaintiff  were  properly 
permitted  to  testify  that  in  making  said  loans  they  recognized  the 
plaintiff  as  the  party  borrowing  the  money  and  extended  the  credit 
to  her  alone.  There  was  no  prejudicial  error  in  this  ruling,  par- 
ticularly as  it  was  shown  that  she  was  the  only  member  of  the 
marital  community  who  possessed  any  estate.     (Id.) 

See  Appeal,  &;   Community  Property;   Deed,   18,  14;   Divorce; 
Homestead;  Pleading,  2;  Summons,  3;  Will,  it 

INFANTS.    See  Parent  and  Child. 

INJUNCTION.    See  Contempt,  1. 

INSANE  PEBSONS. 

1.  AcnoN  BT  Heibs  to  Set  Aside  Deed  or  Aoed  Unclb— Mental  Un- 
soundness— ^Undue  Influence — Sufpobt  of  Findings — Conflioi- 
ING  Evidence — Province  of  Trial  Coubt. — In  an  action  by  the  heirs 
at  law  of  an  aged  uncle  to  set  aside  a  deed  made  by  him  to  the 
defendant  while  he  was  of  unsound  mind  and  acting  under  the  undue 
influence  of  the  defendant,  in  which  the  findings  and  judgment  were 
for  the  plaintiffs,  it  is  held  that  there  is  competent  evidence  to 
sustain  each  and  every  finding  against  the  validity  of  the  deed,  not- 
withstanding conflicting  evidence  to  the  contrary.  It  was  the  prov- 
ince of  the  trial  court  to  weigh  the  conflicting  testimony;  and  the 
appellate  court  cannot  substitute  its  judgment  upon  the  evidence 
for  that  of  the  trial  court.     (Lamb  v.  Wilke,  2S6.) 

2.  Dbolabatlons  or  Deceased  Admissible  as  Bearing  on  Mental 
Unsoundness — ^Undue  Influence  to  be  Otherwise  Proved. — The 
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INSANE  PERSONS  (Continued). 

court  properly  admitted  declarations  of  the  deceased,  so  far  as  bear- 
ing upon  the  issue  of  his  mental  unsoundness;  but  such  declarations 
can  have  no  bearing  upon  the  question  of  undue  influence,  which 
must  be  established  bj  other  evidence  than  the  declarations.  (Id.) 
8.  Opinion  Eyidsnct  or  Inhmatb  Aoquaintangi  as  to  Mxntal  Un- 
80UNDNIS8. — The  court  properly  permitted  one  shown  to  haye  long 
been  a  familiar  and  intimate  acquaintance  of  the  deceased  to  testify 
as  to  his  opinion  of  the  mental  unsoundness  of  the  deceased  for 
months  preceding  the  execution  of  the  deed  and  on  the  days  preceding 
and  succeeding  such  execution,  where  such  opinion  was  followed  by  a 
statement  of  fkcts  upon  which  It  was  based.     (Id.) 

See  Criminal  Law,  1,  2. 
INSOLVENCY.    See  CorporationB,  11-14;  Payment,  1, 

INSTRUCTIONS. 

Substantially  Contlictino  Instkuctions  Rbquibino  Eevebsal.^ 
Where  the  instructions  given  were  substantially  conflicting,  so  that 
correct  instructions  are  in  direct  conflict  with  other  instructions 
given,  so  as  to  render  the  charge  of  the  court  in  its  entirety  so 
hopelessly  contradictory  and  inconsistent  in  the  application  of  the 
law  to  the  vital  issues  of  the  ease  as  to  make  it  impossible  to  deter- 
mine which  of  the  trial  court's  views  of  the  law  the  jury  adopted  as 
the  basis  for  this  verdict,  such  conflicting  instructions  require  a  re- 
versal, since  a  material  error  in  any  of  them  must  be  deemed 
prejudicial.     (Quthrie  v.  Carney,  144.) 

See  Criminal  Law,  30-32,  37,  39,  41,  45-48,  50-52,  63,  64;  N^li- 
genee,  2,  5,  11,  ftl,  82;  New  Trial,  8;  Payment,  1. 

INSURANCE. 

1.  Pnat  INSUBANCB — Action  on  Poliot— Ooodpation  of  Dwkllino— 
Outbuilding — Personal  Pbopeety  in  Dwelling — Cause  of  Aotiom 
NOT  Stated. — ^Where  a  policy  of  flre  insurance  covered  a  one-stoiy 
frame  building  and  fixtures  and  general  household  effects  and  wear- 
ing apparel,  and  an  outbuilding  on  the  premises,  and  it  was  made 
effective  as  to  frame  building  only  while  it  was  occupied  solely  as 
a  dwelling,  and  as  to  the  outbuilding  only  while  it  was  used  as 
such,  and  the  personal  property  was  insured  only  while  contained 
in  the  dwelling,  in  an  action  on  the  policy,  where  the  com- 
plaint on^y  alleged  a  destruction  of  all  the  property  by  fire,  but 
contained  no  allegations  as  to  the  uses  of  the  property  as  provided 
in  the  policy,  it  failed  to  state  a  cause  of  action,  and  a  genersl 
demurrer  thereto  was  improperly  overruled.  (Balan  ▼•  National 
Uaioa  Fire  Ina  Co.,  778.)^ 
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INSUBANCE    (Continued). 

8.  Appkal  on  Juvqukkt-rgll — ArriDAViT  as  to  Evidbnos  not  Ck>N- 
8IDERJED — Where  the  appeal  ia  taken  only  npon  the  jndgment-roll, 
without  an  J  statement  of  evidenee  or  bill  of  exceptions,  an  afBdayit 
to  the  effect  that  the  evidenee  at  the  trial  showed  that  at  the  time 
of  the  destruction  of  the  property  Insured  the  'buildings  were  in  use 
as  described  in  the  policy,  and  that  the  personal  property  insured 
was  in  the  dwelling-house,  such  affidavit  cannot  be  used  to  cure  the 
&ilure  to  allege  such  facts  in  the  complaint.     (Id.) 

INTEBPLEADEB. 

1.  ClONFUOTiNO  Claims  to  Funds  ow  Stockholdkb  and  Debts  or 
Corporation  to  Stockhoij>sr  —  Garnishmknt  or  Funds  —  As- 
siOKiD  Notks  —  Suit  on  Debt. — ^Where  a  complaint  in  inter- 
pleader shows  an  indebtedness  of  the  corporation  plaintiff  to  a  stock- 
holder on  an  open  account  and  two  promissory  notes,  and  certain 
garnishments  against  the  plaintiff  of  all  the  interest  of  such  stock- 
holder in  the  corporation,  and  alleges  that  such  stockholder  has 
sued  plaintiff  on  the  open  account,  and  had  assigned  such  notes 
to  one  of  the  defendants  prior  to  such  garnishment,  and  alleges 
other  necessary  fkcts,  it  states  a  sufficient  cause  of  action  requiring 
the  defendants  to  interplead  concerning  their  conflicting  claims 
against  such  stockholder  and  the  corporation  plaintiff.  (Interlock- 
ing Stone  Co.  ▼.  Scribner,  344.) 

2.  Cross-oomplaint  by  Dependant  Hou>ino  Assigned  Notes  or 
Plaintipp — Attachment  on  Corporate  Notes  Bepors  Deposit 
or  Fund  in  Court. — The  defendant,  alleged  to  hold  the  notes  of 
the  corporation  plaintiff,  had  the  right  to  file  a  cross-complaint 
making  the  corporation  plaintiff,  as  debtor  on  such  assigned  notes, 
a  party  defendant  to  such  cross-complaint,  and  before  payment  of 
the  controverted  fund  into  court  may,  with  such  cross-complaint, 
file  an  affidavit  and  undertaking,  and  have  a  writ  of  attachment 
issued  against  the  money  and  property  in  controversy  to  secure  a 
lien  thereon  as  against  any  other  possible  creditor  of  the  stock- 
holder not  a  party  defendant  to  the  interpleader.     (Id.) 

8.  Proper  Procedure  in  Interpleader — ^Bights  or  Plaintipp  upon 
Payment  into  Court — Discharge. — As  far  as  the  plaintiff  in  in- 
terpleader is  concerned,  as  soon  as  all  the  parties  to  the  interpleader 
had  either  appeared  or  defaulted,  it  would  be  the  proper  procedure 
to  determine  whether  it  was  a  proper  case  for  interpleader.  If 
this  question  is  determined  in  the  affirmative,  upon  the  plaintiff 
depositing  the  fund  in  court,  an  order  would  be  made  discharging 
the  plaintiff  from  liability  to  all  or  any  of  the  conflicting  claimants, 
and  the  latter  would  be  required  to  litigate  their  several  claims 
among  themselves.  This  would  relieve  plaintiff  from  any  liability 
or  burden  incident  to  the  writ  of  ftttachment  (Id.) 
ASChLApp.— S» 
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INTEBPLEADEB  (Continued). 

4.  Pbopeb  Pleadings  —  Two  Sets  —  Bight  of  Plaintiff  —  Answkbs 
IN  Nature  of  Gbosb-coicplaints  to  be  Sebted  upon  All  Claim- 
ants.— There  may  be  two  sets  of  pleadings  in  an  action  of  inter- 
pleader, the  first  of  which  has  reference  onlj  to  the  right  of  the 
plaintiff  to  bring  the  suit  and  for  the  defendants  to  interplead. 
The  second  set  are  those  of  the  respective  conflicting  claimants, 
whose  answers  are  in  the  nature  of  cross-complaints,  and  must  be 
served  upon  every  other   defendant   who   may   answer   the  same. 

(la.) 

5.  Oeoeb  Befusino  to  Dissolve  Attachment  not  Ebboneous— Av- 
FiBMANCE. — It  is  held  that  the  court  properly  refused  to  dissolve 
the  attachment  in  favor  of  the  cross-complainant,  upon  the  assigned 
notes  against  the  plaintiff,  in  the  action  for  interpleader,  and  its 
order  refusing  to  dissolve  the  same  must  be  affirmed.  There  was 
no  want  of  jurisdiction  of  the  court  over  the  subject  matter;  and 
there  was  no  irregularity  or  excess  of  authority  in  the  proceedings 
respecting  the  writ  of  attachment.     (Id.) 

JOINT  TOBT-FEASOBS.    Bee  New  Trial,  4-S;  Belease. 

JUDGMENT. 

1.  Action  bt  Administbatob  and  Heebs  to  Quiet  Titlb  —  Fobmbb 
Judgment  in  Favob  of  Cboss- complainant's  Gbantob — Evidence 
— Obdeb  of  Appointment. — In  an  action  by  an  administrator  and 
heirs  of  a  decedent  to  quiet  title  to  land,  where  the  defendant,  cross- 
complainant,  pleaded  a  former  judgment  of  the  same  superior  court 
quieting  his  title  by  publication  against  Bartels  and  the  other  de- 
fendants upon  constructive  service  ordered  by  the  court,  it  Is  held 
that  the  court  properly  excluded  evidence  of  the  appointment  of 
the  administrator,  in  order  oollalerally  to  assail  the  former  judg- 
ment by  showing  that  deceased  was  dead  when  the  former  suit  was 
commenced.  It  is  held  that  the  exact  date  of  his  death  was  not 
essential  to  the  order  of  appointment  and  was  not  concluded  thereby. 
(Layne  v.  Johnson,  96.) 

2.  Cboss-complainant  not  Bound  by  Pbobate  Pboceeding — Effect 

OF  Appointment. — The  cross-complainant,  not  being  a  party  to  the 
probate  proceeding,  could  not  be  bound  thereby.  Giving  to  the 
order  of  appointment  the  broadest  scope  possible  under  the  law,  it 
could  only  be  conclusive  between  parties  and  their  privies  in  respect 
of  the  matters  directly  adjudged;  and  those  matters  could  only  be 
those  things  necessary  and  essential  in  conferring  jurisdiction  and 
establishing  the  authority  of  the  court  to  make  the  order.  (Id.) 
9.  Want  of  Jurisdiction  not  Appeabino  upon  Judgment-boll — Ool- 
latebal  Attack  not  Allowed — ^Rights  of  Parties. — Where  no 
want  of  jurisdiction  appears  upon  the  face  of  the  judgment-roll 
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JUDGMENT  (Continued). 

offered  in  evidence,  it  cannot  be  eollaterallj  anailed.  A  domestic 
judgment  must  be  void  upon  its  face  to  be  the  subject  of  collateral 
attack.  Whatever  maj  be  the  rights  of  the  parties,  in  an  action  in 
equity  to  set  aside  the  judgment,  it  is  clear  that  a  domestic  judg- 
ment regular  upon  its  face  is  not  the  subject  of  collateral  attack. 
(M.) 
See  Appeal,  1,  2,  4-12;  Corporations,  19;  Divorce,  3;  Justice's 

Court,  11-14;  Mechanics'  Liens,  16,  24;  Mortgage,  6;  Pleading, 

8;  Bes  Adjudicata;  Unlawful  Detainer,  17. 

JUBISDICTION.  See  Attachment;  Claim  and  Delivery,  5-8;  Con- 
tempt, 1;  Establishment  of  Title,  5;  Judgment;  Justice's 
Court,  1-6,  8-14;  Juvenile  Court,  1-8. 

JUBY  AND  JURORS. 

1.  Trial — Demand  fob  Jtjey— Deposit— Rule  of  Court— Fate  Con- 
struction— ^Noncompliance  at  One  Setting — Pull  Compliance 
AT  Next  Setting — Error. — ^Under  a  fair  construction  of  a  rule  of 
court  providing  that:  "Trial  by  jury  is  deemed  waived  by  a  party 
who  does  not  demand  the  same,  either  before  or  at  the  time  when  the 
cause  is  set  down  upon  the  trial  calendar,  and  also  does  not,  within 
tve  days  after  such  demand,  deposit  with  the  clerk  the  fees  fur 
twelve  jurors  for  one  day,"  where  it  appears  that  a  proper  demand 
for  a  jury  was  made  and  entered  in  the  minutes  of  the  court  when 
the  case  was  originally  set  for  trial,  and  where,  when  it  was  reset, 
no  demand  or  deposit  was  made,  but  it  was  continued,  and  when 
reset  a  second  time,  both  a  demand  and  the  requisite  deposit  were 
made,  it  was  error  for  the  court  to  refuse  to  consider  such  demand 
and  deposit,  and  to  deny  a  jury  trial,  because  it  was  absolutely 
waived  by  noncompliance  with  the  rule  at  the  previous  setting. 
(Wendling  Lumber  Co.  ▼.  Glen  wood  Lumber  Co.,  1.) 

8.  Ground  or  Jurisdiction  for  Rule  —  Reasonable  Regulation  as 
to  Demand  and  Deposit. — Granting,  for  the  sake  of  the  argument, 
that  such  rule  is  within  the  power  of  the  court  to  adopt,  it  could 
be  justified  as  a  reasonable  regulation,  as  to  the  demand  for  a  jury, 
only  on  the  ground  that  the  orderly  business  of  the  court  may  pro- 
ceed, and  causes  tried  at  the  time  they  are  set,  and  as  to  the  deposit 
for  the  reason  that  it  affords,  as  stated  by  the  supreme  court,  "a 
reasonable  precaution  to  prevent  the  jury  from  being  defrauded  by 
unscrupulous  parties,  and  to  prevent  the  demand  for  the  jury  from 
being  used  as  a  pretext  to  obtain  continuances,  and  thus  trifle  with 
justice."     (Id.) 

8.  SumcisNT  CoMPUANCx  With  Rulb— Dutt  or  Court. — ^It  Is  held 
that  no  purpose  of  the  rule  could  have  been  thwarted  or  imperiled 
if  plaintiff's  demand  and  deposit  of  the  jury  fee  had  been  allowed 


Digitized  by 


Google 


868  Justice  of  PmkCB. 

JTJEY  AND  JUEOES  (Contimied). 

under  the  cireuznstanees  appeariag;  that  the  demand  smd  deposit, 
when  the  ease  was  set  for  retrial  the  second  time,  presented  a 
situation  exactly  the  same  as  when  the  original  order  was  made; 
and  it  is  sufficient  that  on  the  very  day  that  the  canse  Wm  set  for 
trial  plaintiff  made  a  demand  and  deposit  as  required  by  the  rale. 
The  court  should  have  reconsidered  its  ruling  as  to  waiver,  and  have 
granted  the  request,  upon  the  demand  and  deposit  before  the  court, 
which  were  still  operative,  and  need  not  be  renewed.     (Id.) 

4.  Demand  and  Dxposit  —  Bxpbtitiok  not  BsQuiBBa>.~Tbe  demand 
must  be  considered  as  a  continuous  refusal  to  waive  the  right  to  a 
jury;  and  it  was  not  necessary  to  repeat  the  demand  and  deposit, 
in  order  to  secure  the  constitutional  right  of  the  plaintiff  to  a  Jury 
trial.     (Id.) 

6.  Technical  Appuoahon  or  Rule  Unbxabonable  and  Inyauih- 
Liberal  Ck)N8TBucTioN  in  Favor  or  Peesom  Demanding  Jubt. — ^It 
is  held  that  if  the  rule  of  the  court  is  to  be  given  the  exceedingly 
technical  application  contended  for,  it  should  be  declared  without 
hesitation  unreasonable  and  invalid;  and  that  it  should  be  con- 
sfrued  liberally  in  favor  of  the  person  demanding  a  jury  in  such 
a  case  as  this.     (Id.) 

•.  Jubt  Trial — Submission  or  Issues — Code  Amendmentb — ^Durr  or 
Court  —  Special  Findings  —  Support  or  General  Verdict  —  Dis- 
tinct Issues. — Though  since  the  amendment  of  1909  to  section  625 
of  the  Code  of  Civil  Procedure  it  is  discretionary  whether  the  court 
shall  submit  special  issues  to  the  jury  in  certain  cases,  and  though, 
prior  thereto,  under  the  amendment  of  1905,  it  was  compulsory  upon 
the  court  to  submit  such  special  issues  as  would  have  the  effect  to 
test  the  validity  of  the  general  verdict,  yet  it  is  the  general  rule, 
whether  special  issues  are  discretionary  or  compulsory,  it  is  the  duty 
of  the  court  to  require  such  answers  as  will  support  the  general 
verdict,  or,  if  not  made,  to  reject  that  verdict.  But  when  distinct 
issues  are  made,  although  the  special  findings  upon  one  of  them  may 
not  support  the  general  verdict,  it  must  nevertheless  stand,  if  the 
special  findings  upon  another  distinct  issufl  will  support  iL  (O'Con- 
nell  V.  United  Railroads,  36.) 

JUSTICE  OF  PEACE.    See  Election. 

JUSTICE'S  COURT. 

1.  Want  or  Jurisdiction — Action  to  Rbooter  Deposit  or  $200  ov 
Contract  to  Sell  Land  por  Invauditt  or  Title — ^Invalid  Judg- 
ment FOR  Plaintiff. — ^Where  the  complaint,  in  an  action  in  the 
justice's  court  to  recover  a  deposit  of  $200  paid  under  a  contract 
to  sell  land,  alleged  that  the  defendant's  title  to  the  land  was 
invalid  because  burdened  with  building  restrictions  set  forth,  and 
based  its  right  of  action  on  that  ground,  upon  its  face  the  title  to 
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JUSTICE'S  OOUBT  (Continued). 

land  ii  inyoWed  therein,  and  the  original  jurisdiction  thereof  it 
not  in  the  justice's  court,  but  in  the  superior  court;  and  where, 
after  oyerruling  a  demurrer  to  the  complaint  for  want  of  jurisdic- 
tion of  the  justice's  court,  that  court  tried  the  case  and  rendered 
judgment  for  the  plaintiff,  it  ia  void  for  want  of  jurisdiction. 
(Bates  ▼.  Ferrier,  79.) 

i.  APPKAI.   nOM   JUBTICB'8   JUDGICIMT— OBJSOTIOK    TO   JllBISDIGTION— 

Invalid  Trial  and  Judqmxnt— BayiBSAL  Witb  Directions  to  Dis- 
miss Action. — ^Where  the  defendant  appealed  from  the  justice's 
judgment,  on  questions  both  of  law  and  of  fact,  to  the  superior 
court,  and  appeared  speciallj  therein  to  object  to  the  want  of  juris- 
diction either  in  the  justice's  court  or  in  the  superior  court  to  try 
the  same,  and  moved  that  court  to  remand  the  case  to  the  justice's 
court,  with  directions  to  sustain  the  demurrer,  and  dismiss  the  action 
for  want  of  jurisdiction  to  try  the  same,  and  where  that  court  over- 
ruled the  motion  and  directed  the  trial  to  proceed,  whereupon  defend- 
ant refused  to  submit  to  the  jurisdiction  and  absented  himself,  and 
the  case  was  tried  and  judgment  rendered  in  his  absence  for  the 
plaintiff,  it  is  held  that  such  judgment  will  be  reversed,  with  direc- 
tions to  the  superior  court  to  dismiss  the  action  for  want  of  juris- 
diction.    (Id.) 

8.  BuLis  Appucablb  to  Appeals  roic  Justice's  Courts  on  Ques- 
tions or  Law  and  Fact. — ^When  appeals  are  taken  from  justices' 
courts  to  the  superior  court  on  questions  both  of  law  smd  fact,  al- 
though the  justice's  court  may  in  fact  be  without  jurisdiction,  yet 
if  no  such  objection  is  urged  on  that  ground  in  the  superior  court, 
it  cannot  be  urged  upon  appeal  from  its  judgment;  but  if,  on  the 
other  hand,  when  such  appeals  are  taken,  the  want  of  jurisdiction  in 
the  justice's  court  is  also  disclosed  in  the  record  of  the  court  as 
having  been  seasonably  urged  on  that  ground,  such  objection  is 
good,  especially  when,  as  in  this  case,  the  objecting  party  refuses  to 
submit  to  the  jurisdiction  of  the  superior  court  in  the  trial  of  any 
mere  questions  of  fact.     (Id.) 

4.  Appkal  from  Justice's  Court— Questions  or  Law  and  Fact— 
Want  or  Jurisdiction  Appearing  on  Face  or  Record—Season- 
able Objection — Dismissal. — Where  an  appeal  from  the  justice's 
court  is  taken  both  upon  questions  of  law  and  of  fact,  but  its  want 
of  jurisdiction  to  try  the  case  appeals  upon  the  face  of  the  record, 
and  a  seasonable  objection  to  the  want  of  jurisdiction  is  urged  in 
the  superior  court,  the  appellant  is  entitled  to  an  order  dismissing 
the  action  for  want  of  jurisdiction  to  try  it  upon  its  merits. 
(Bartnett  v.  Hull,  91.) 

6.  XJNCBRTAINTT  Or  COMPLAINT  AS  TO  JURISDICTION — ^ACQUIESCENCE  III 

Jurisdiction — Estoppel. — ^Where  the  complaint  is  uncertain  or  am- 
biguous or  susceptible  of  two  interpretations  as  to  its  meaning,  and 
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JUSTICE'S  OOUBT  (Continued). 

all  parties  to  the  action  appear  to  have  adopted  or  acquiesced  in 
an  interpretation  that  sustains  the  jurisdiction  of  the  court  over  the 
subject  matter  of  the  action,  the  losing  party  in  such  action  should 
not  be  allowed,  upon  appeal,  for  the  first  time,  to  insist  upon  a  dif- 
ferent interpretation  of  the  pleading  that  will  oust  the  court  of  its 
jurisdiction.     (Id.) 

6.  JmUSDIGTION    OF    JUSTICS'S    COUBT    AND    OF    SUFEBIOft    COUET — ^DIS- 

MISSAL OP  Appeal  to  Distbict  Coubt  of  Appeal. — ^Where  the  rec- 
ord on  appeal  to  the  district  court  of  appeal  from  the  judgment  of 
the  superior  court  rendered  upon  appeal  from  the  justice's  court 
shows  that  the  sum  claimed  in  the  justice's  court,  exclusive  of  in- 
terest, was  lees  than  $300,  and  that  the  justice's  court  had  original 
jurisdiction  of  the  action,  and  that  the  superior  court  had  appellate 
jurisdiction  to  try  the  same  upon  its  merits,  it  follows  that  the  dis- 
trict court  of  appeal  has  no  jurisdiction  upon  appeal  from  the 
judgment  of  the  superior  court,  other  than  to  order  a  dismissal 
thereof.     (Id.) 

7.  Consolidated   Teial  of  Actions  —  Sepa&ats  Vebdicts  —  Agobb- 

GATE  Excess  Immatebial. — Where,  for  convenience,  two  actions 
were  by  stipulation  consolidated  for  the  purpose  of  trial,  and 
separate  verdicts  were  rendered,  each  for  less  than  $800,  the  fact 
that  the  verdict  also  specifies  the  aggregate  amount  found  due 
in  the  two  actions  in  excess  of  the  jurisdictional  sum  does  not  ren- 
der the  verdicts  uncertain  or  in  excess  of  jurisdiction.  (La  Dae 
T.  Forbes,  124.) 

8.  Wbit  of  Beview  —  Want  of  Jubisdiction  —  Absence  of  Remedy 

BT  Appeal. — ^Want  of  jurisdiction  alone  is  not  a  ground  for  a  writ 
of  review,  if  there  be  an  adequate  remedy  by  appeal  to  the  superior 
court,  as  appears  in  the  present  case  as  respects  the  aggregate 
verdict.     (Id.) 

9.  Appeal  fbom  Justice's  OomtT — Exception  to  Subetibb — Delay  of 

Appellant  in  Notice  of  Justification — ^Loss  of  Bight  of  Appeal 
— ^Dismissal — Cebtiobabi. — Where  upon  appeal  from  a  justice's 
court  to  the  superior  court  the  respondont  excepted  to  the  sufficiency 
of  the  sureties  upon  the  appeal  bond,  and  the  appellant  gave  notice 
of  justification  of  the  sureties  and  of  the  time  set  therefor,  which 
was  more  than  five  days  after  the  service  of  the  notice  of  exception, 
such  delayed  notice  was  ineffectual  to  confer  jurisdiction  of  the 
appeal  upon  the  superior  court,  and  upon  its  dismissal  of  the  appeal 
a  writ  of  review  will  not  lie  to  annul  its  action.  (Bandall  v.  Sa- 
perior  Court,  184.) 
10.  Appeal  fbom  Justice's  Coubt — ^Fiung  of  Undebtakino  Befobe  No- 
tice— ^Pbopeb  Dismissal — Mandamus  Disallowed. — Upon  appeal 
from  a  justice's  court  to  the  superior  court,  where  the  undertaking 
on  appeal  was  prematurely  filed  before  the  filing  of  the  notice  of 
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JUSTICE'S  CX)UET  (Continued). 

appeal,  the  superior  court  acquired  no  jurisdiction  of  tlie  appeal,  and 
properly  dismissed  the  same;  and  a  writ  of  mandate  will  not  lie 
directing  the  superior  court  and  the  judge  thereof  to  vacate  and  set 
aside  the  order  dismissing  the  appeal.  (Qoodman  ▼.  Superior  Court, 
457.) 

11.  JuBiSDicnoN  TO  Beuevx  Defendant  rom  Defaui/p  Judgment — 
Time — Ten  Days  After  Notice  of  Entbt. — ^A  justice's  court  has 
jurisdiction,  on  motion  of  a  defendant,  to  set  aside  a  judgment 
taken  against  such  defendant  hj  default,  owing  to  excusable  neg- 
lect, where  the  motion  for  such  relief  is  made  and  heard  within 
ten  days  after  notice  of  the  entry  of  the  judgment.  (Fast  v. 
Young,  577.) 

18.  Natubs  of  Default  Judgment-Judgment  Aftee  Demubseb  Otbe- 
RULED  AND  FAILURE  TO  ANSWER — ^REMEDY. — A  judgment  entered 
after  a  demurrer  to  the  complaint  has  been  oTorruled  and  failure  of 
the  defendant  to  answer  in  the  justice's  court  is  to  be  treated  as  a 
default  judgment,  which  may  be  set  aside,  under  the  provisions  of 
section  859  of  the  Code  of  Ciyil  Procedure.     (Id.) 

18.  Order  Vacatino  Default  Judgment— Jurisdiction— Procedure  on 
Certiorari — ^Affirmance  and  not  Dismissal. — ^Where  a  writ  of  cer- 
tiorari was  applied  for  in  the  superior  court  to  review  and  annul  an 
order  of  the  justice's  court  vacating  a  default  judgment,  where  the 
superior  court  is  satisfied  of  the  jurisdiction  of  the  justice's  court  to 
make  the  order,  the  proper  procedure  is  for  the  superior  court  to  enter 
a  judgment  affirming  the  order,  and  not  an  order  dismissing  the  pro- 
ceedings.    (Id.) 

14.  Review  upon  Appeal  from  Order — Procedurb  not  Objected  to- 
order  Treated  as  Judgment — Affirmance. — ^Upon  appeal  from  the 
order  dismissing  the  proceeding  in  certiorari,  where  no  objection  to 
the  procedure  is  raised,  the  order  will  be  treated  as  a  judgment,  and 
will  be  affirmed.     (Id.) 

JUVENILE  COURT. 

1.  Juvenile  Court  Aer— Definitiok  or  Misdemeanor— Mods  of 
Trial — Jurisdiction. — The  superior  court,  sitting  as  a  juvenile 
court,  has  no  jurisdiction  to  try  a  person  charged  with  the  misde- 
meanor arising  under  section  26  of  the  juvenile  court  act,  merely 
upon  a  verified  complaint  filed  in  the  superior  court,  but  the  prose- 
cution thereof  must  be,  as  prescribed  by  section  888  of  the  Penal 
Code,  either  by  indictment  or  by  information  filed,  after  a  prelimi- 
nary examination  and  commitment  to  the  superior  court,  as  a  pre- 
requisite thereto,  as  provided  in  sections  858  and  883  of  the  Penal 
Code.     (Gardner  v,  Superior  Court,  548.) 

8.  Un constitution alitt  of  Exception  as  to  Misdemeanors  Under 
Juvenile  Court  Act— Special  Legislation. — The  exception  made 
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JUVENILE  COURT  (Continued). 

in  subdivision  4  of  section  682  of  the  Penal  Code,  of  '^ll  mftde- 
meanors  of  which  jurisdiction  has  been  conferred  upon  superior  courts 
sitting  as  Juvenile  courts,"  cannot  be  construed  as  authorizing  the 
prosecution  and  trial  thereof  in  the  superior  court  upon  a  verified 
complaint  filed  in  the  superior  court,  as  such  interpretation  would 
render  it  repugnant  to  subdivision  3  of  section  25  of  article  IV  of 
the  constitution,  prohibiting  the  legislature  from  passing  special  laws, 
''regulating  the  practice  in  courts  of  justice,"  or  "where  a  general  law 
can  be  made  applicable,"  which  applicabilitj  appears  in  the  general 
provisions  of  section  88S  of  the  Penal  Code,  regulating  the  trials  of 
all  misdemeanors  vested  in  the  superior  court.  (Id.) 
8.  Prohibition — ^Want  o»  Jubisdiohon  iNSumcisNT— Rihedt  by 
Appeal.— The  writ  of  prohibition  will  not  lie  merely  on  the  ground 
of  want  of  jurisdiction  in  the  superior  court,  where  there  is  an  ade- 
quate remedy  by  appeal  from  an  adverse  judgment  of  the  superior 
court.     (IdO 

4.  "Juvenile  Couet  Law^  of  1911 — Oonstitutionalitt— Titib  and 
Subject  MATTER.--The  "juvenile  court  law"  of  1911,  entitled  "An 
act  concerning  dependent  and  delinquent  minor  children,  providing 
for  their  care,  custody  and  maintenance  until  twenty-one  years  of 
age,"  is  not  unconstitutional  because  section  1  of  that  act  provides 
that  the  act  "shall  apply  only  to  persons  under  the  age  of  twenty-one 
years,"  notwithstanding  the  reference  in  the  title  to  "dependent  and 
delinquent  minor  children."     (Moore  ▼.  Williams,  600.) 

5.  Distinctions  Between  Act  of  1909  and  Act  of  1911 — Aim  and 

Purpose  of  Each  Act. — The  prior  act  of  1909  is  distinguished  from 
the  act  of  1911,  in  that  such  former  act  was  limited  to  children 
"under  the  age  of  eighteen  years,"  while  the  later  act,  besides  in- 
creasing the  age  limit,  provides  for  additional  probation  officers,  and 
adjusts  the  salaries  of  such  officers  by  counties.  The  aim  and  pur- 
pose of  each  act  are  substantially  the  same,  to  provide  for  the  car« 
and  custody  of  dependent  and  delinquent  children  who  have  shown 
or  are  likely  to  develop  criminal  tendencies,  in  order  to  have  them 
trained  to  good  habits  and  correct  principles,  except  that  the  class 
of  persons  on  whom  the  aet  of  1911  is  to  operate  is  enlarged. 
(Id.) 

6.  Power  of  Leoislaturi  Over  Sex  and  Age  as  Bespeots  "Depend- 

ency" AND  "Delinquenot." — The  legishiture  has  power  to  make  the 
provisions  of  the  "juvenile  court  act"  equally  applicable  to  males 
and  females  "under  the  age  of  twenty-one  years,"  and  the  sez  or 
age  of  the  person  is  a  negligible  quantity,  under  the  act  of  1911,  in 
declaring  what  shall  constitute  "dependency"  and  "delinquency.* 
(Id.) 

7.  CONSTITUTIONALITT  OF  AOT  IN  RET^ATION  TO  TiTLE— PRINCIPLE  IN- 
VOLVED.— In  considering  the  question  of  the  constitutionality  of  tht 
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Mt  of  1911,  in  relation  to  its  title,  the  principles  apply  that  before 
the  courts  will  declare  an  act  unconstitutional  it  must  be  made 
dearly  apparent  that  it  is  yiolative  of  a  constitutional  provision,  and 
inconsistent  with  it,  and  that  if  there  is  a  reasonable  doubt  as  to  the 
validity  of  the  act,  its  eonstitutionality  must  be  upheld;  and  that 
the  constitutional  provision  contained  in  section  24  of  article  IV 
of  the  constitution,  regulating  the  titles  of  acts,  is  to  receive  a 
liberal  construction,  and  is  to  be  held  violated  only  where  the  public 
is  evidently  entrapped  by  a  misleading  title.  It  is  held  that,  apply- 
ing these  principles,  the  subject  of  the  act  of  1911  is  sufficiently 
expressed  In  its  title  to  meet  the  requirements  of  the  eonstitution. 
(Id.) 

8.  Powift  or  LSGISLATUKX  TO  BxGULATi  MiNOBiTT. — The  legislature 

has  the  power  to  regulate  minority,  and  enact  that  any  person,  male 
or  female,  under  twenty-one  years  of  age  is  a  minor;  and  it  has  the 
power,  in  accomplishing  the  beneficent  objects  of  the  act  of  1911, 
to  treat  males  and  females  of  the  same  age  alike;  and  it  is  held 
that  there  is  no  sound  reason  why  a  female,  of  equal  age  with  a 
male,  may  not  be  declared  a  dependent  and  delinquent  person  under 
the  juvenile  court  law,  nor  why  it  may  not  fix  the  limit  of  the  age 
of  both  at  twenty-one  years.     (Id.) 

9.  SiUkBT  or  JuvENiLB  GouRT  OrriGER — ^MANDAinrs. — There  being  no 

constitutional  objection  to  the  act  of  1911,  mandamus  will  lie  to 
eompel  the  payment  by  the  county  auditor  of  the  salary  of  a  pro- 
bation officer  legally  appointed  under  the  provisions  of  that  act. 
(Id.) 

LACHES.    See  Corporations,  14,  15;   Promissory  Note,  4;   Taxation, 
12;  Trust,  7,  8b 

LANDLORD  AND  TENANT.    See  Lease;  Unlawful  Detainer. 

LABCENY.    See  Criminal  Law,  83-40. 

LEASE. 

1.  Landlord  and  Tinantt— Canoxllation  or  Leass— Surbindeb  or 
Tkric  by  Lessib— Bights  or  Sublessee  UNArrECTED.— A  lessor, 
who  accepts  from  his  lessee  a  voluntary  surrender  of  his  term,  whose 
lease  contained  no  inhibitions  against  a  sublease  of  the  premises, 
cannot  ignore  the  rights  of  a  sublessee  in  possession,  and  compel  him 
to  pay  the  reasonable  value  of  the  use  and  occupation,  but  he  can 
only  be  held  liable  for  the  rental  reserved  in  the  sublease  to  the  les- 
■ee  or  his  successor  in  interest;  and  the  lessee  cannot  by  merely  sur- 
rendering his  term  to  the  lessor,  destroy  or  affect  the  rights  of  the 
BttMessee.     (Buttner  t.  Kasser,  755.) 
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2.  Pbotegtion  of  Landlobd  AaAiMsr  Suvlxsses. — ^The  landlord  has 
no  privity  with  the  sublessee,  and  cannot,  merelj  because  of  the 
cancellation  of  the  original  lease,  maintain  anj  action  upon  the  sub- 
lease; but  he  may  protect  himself  against  the  sublessee,  either  bj 
making  it  a  condition  of  accepting  a  surrender  of  the  lease  that  he 
must  procure  the  surrender  of  any  sublease,  or  by  taking  an  assign- 
ment from  the  tenant  of  all  his  rights  against  the  sublessee  in  pos- 
•ession.  Otherwise,  the  sublessee  cannot  be  compelled  to  pay  any 
rent  after  such  surrender  by  the  tenant.     (Id.) 

8.  Action  bt  Landlobo  Against  Sublessees — Complaint — Demurbeb 
— Conclusions  of  Law  not  Admitted — Error. — In  the  landlord's 
aotion  to  recover  from  sublessees  the  reasonable  value  of  the  use  and 
occupation,  where  the  complaint  shows  on  its  face  that  the  defend- 
ants were  in  possession  under  a  valid  sublease  made  by  the  tenant, 
the  allegations  that  the  defendants  were  wrongfully  in  possession 
were  of  mere  conclusions  of  law,  which  were  not  admitted  by  the 
demurrer  of  the  sublessees  to  the  complointy  and  it  was  error  to 
overrule  it.     (Id.) 

4.  Porpeiturb  fob  Nonpayment  of  Rent  —  General  Rule  —  Prb- 
Tious  Demand  Essential — Exceptions — ^Termb  or  Statute  or 
Lease — ^Waiver  bt  Tenant. — As  a  general  rule,  a  demand  for  un- 
paid rent  is  a  condition  precedent  to  any  action  to  enforce  a  for- 
feiture of  the  lease  for  such  nonpayment,  whether  it  be  an  action 
of  ejectment  brought  by  the  lessor,  or  the  summary  proceeding  in 
unlawful  detainer  provided  for  by  statute.  But,  as  exceptions  to 
such  rule,  the  common-law  necessity  for  a  previous  demand  of  the 
rent  may  be  obviated  by  a  statute  providing  otherwise,  or  by  pro- 
yisions  in  the  lease  dispensing  with  a  demand,  or  by  acts  of  the 
tenant  amounting  to  a  waiver  thereof.     (Mossi  t.  Fairbanks,  355.) 

5.  Bulb  Requirinq  Previous  Demand  for  Unpaid  Rent  not 
Changed— Construction  of  Code. — Where  it  does  not  appear  that 
the  lease  dispensed  with  a  demand,  or  that  the  lessee  has  waived 
the  same,  the  provision  in  section  793  of  the  Civil  Code  that:  "An 
action  for  the  possession  of  real  property  leased  or  granted,  with 
a  right  of  re-entry,  may  be  maintained  at  any  time  after  the  right 
of  re-entry  has  accrued,  without  the  notice  prescribed  in  section 
791,"  is  not  to  be  so  construed  thaA  either  of  those  sections,  or 
any  section  referred  to  in  section  791,  dispenses  with  a  demand  for 
unpaid  rent  before  a  forfeiture  can  be  declared.  The  right  of  re- 
entry for  nonpayment  of  rent  has  not  "accrued"  until  a  demand 
has  been  made  for  Its  payment,  regardless  of  the  section  of  the 
code  under  which  the  action  is  brought.     (Id.) 

6L  Leasx  of  Maohinert — ^Rental  in  Monthly  Installments — C6n- 
DinoNAL  Option  to  Purchase  at  End  of  Term. — ^Where  a  lease  or 
nmehinery  provided  for  the  payment  of  a  total  rental  in  seven  eqiiai 
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monthly  installments,  and  that  apon  strict  performanee  hj  tlio  lesseo 
tfie  lessee  shall  hays  an  option  to  purchase  bj  a  small  additional 
payment,  with  a  proviso  for  forfeiture  of  the  ri^ht  to  purchase 
if  the  lease  payments  are  not  paid  as  agreed,  the  contract  is  one 
of  lease  and  not  of  sale,  and  upon  default  of  the  lessee  after  making 
the  flrst  payment,  the  lessor  may  sue  to  reeoTor  the  unpaid  rent. 
(Harron,  Bickard  ft  McCone  t.  Gutting,  780.) 

7.  Tendxe  of  Bill  of  Salb  Unnecissabt  in  Action  fob  Unpaid 
Bknt. — ^Where  the  contract  does  not  require  a  tender  of  a  bill  of 
sale  in  the  action  for  the  unpaid  rent,  eyen  if  it  be  considered  in 
the  nature  of  a  breach  of  the  contract  both  of  lease  and  purchase, 
•uch  tender  of  a  bill  of  sale  would  be  unnecessary  before  bringing 
the  suit.  Inasmuch  as  the  lease  agreement  requires  no  formal  doeu* 
ment  evidencing  the  transfer  of  title,  cases  arising  on  real  estate 
transactions  have  no  application.     (Id.) 

8.  Pbovision  fob  Fobfeitubb  of  Bights  of  Lbsskb— Termination 
OF  Lease — ^Bight  of  Possession  bt  Lessor— Benefit  of  Lessob — 
Election. — ^A  provision  in  the  lease  that  upon  the  failure  of  the 
lessee  strictly  to  keep  and  perform  any  of  the  covenants  of  the 
lease,  "the  instrument  shall  be  deemed  canceled  and  of  no  further 
eifect  as  against  the  lessor,''  and  that  "all  rights  and  interests  of 
the  lessee  in  and  to  said  property  shall  cease,"  and  "the  lessor  shall 
be  entitled  to  take  into  its  possession  all  of  said  property,"  is  for 
the  benefit  of  the  lessor,  and  the  contract  is  only  void  as  to  the 
lessee  at  the  election  of  the  lessor.  The  lessee  cannot  claim  that  by 
breach  of  the  lease  it  was  canceled  and  of  no  further  effect  as  to 
him,  and  that  the  lessor  cannot  sue  him  thereon.     (Id.) 

0.  Option  of  Lessee— Conditional  Pbomisb— Wiu<  or  Pbomisob.— 
If  the  lessee  had  the  option  to  terminate  the  lease  for  his  breach 
of  the  same,  it  would  result  in  a  destruction  of  the  contract  at  his 
will,  and  a  promise  by  the  lessee  which  is  made  conditional  upon 
the  win  of  the  promisor  would  be  of  little  or  no  value,  since  one 
who  promises  to  do  a  thing  only  if  it  pleases  him  is  not  bound  to 
perform  it  at  all.     (Id.) 

LIENS.    See  Mechanics'  Liens;  Mortgage;  Street  Assessment. 

LOS  ANGELES,  CITY  OF.    See  Municipal  Corporations,  ^-5. 

MANDAMUS.  See  Attachment,  1,  2;  Corporations,  2,  8,  23;  Election, 
1;  Justice's  Court,  10;  Juvenile  Court,  9;  Municipal  Corpora- 
tions, 6,  10,  18,  19;  Of&ce  and  Of&cers,  3-^,  8-10;  Taxation, 
7,  12,  13. 

ICABBIAGE.  See  Criminal  Law  8-6;  Husband  and  Wife;  Married 
Women. 
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MABRIED  WOMEN.    8m  Appeal,  8,  »;  HnilMUid  ud  Wifi^ 
MASTER  AND  SERVANT.    8m  NegUgeiiM,  1-14. 
MeENEBNEY  ACT.    8m  Ettablishment  of  Titte» 
MEASUBE  OF  DAMAGEa    8m  Damagea. 
MECHANICS'  LIENS. 

1.  DBSTBUOnON  OF  COMFLITSD  BUILDIN«  BT  FU— -LlEHS  UPOH  LAMB 

NOT  Attaohablk.— Whert  a  eompleted  building  is  destrojed  bj  lira 
before  anj  liens  were  filed  thereon,  tueh  lien  eannot  attach  upon 
the  land,  which  is  a  mere  incident  of  the  building,  and  if  no  lien 
is  or  eonld  be  acquired  upon  the  building,  none  is  aeqnired  upon 
the  land.  No  lien  is  acquired  bj  the  mere  completion  of  the  build- 
ing,  as  such  completion  must  be  followed  bj  the  filing  of  a  claim 
of  lien  upon  the  building  before  its  destruction,  elM  it  has  no 
existence.     (Kern  t.  San  Francisco  Company,  157.) 

8.  Unsuppobtkd  Findimo — Pobtion  of  Buildino  not  Dbstbotbd. — ^It 
is  held  that  the  finding  of  the  trial  court  that  a  portion  of  the  front 
of  the  building  was  not  deetrojed  is  not  supported  by  the  evideuM, 
which  shows  a  total  destruction  of  the  buHding  by  the  fire  of  April 
18,  1906,  and  wholly  fails  to  support  the  finding.     (Id.) 

t.  Descuption  of  Land  Occupied  bt  Btjildino — Insuffigibnt  Coic- 
PLAiNT. — ^Where  the  complaint  to  foreclose  a  lien  upon  the  land 
on  which  the  building  stood  describes  the  whole  of  the  land  by 
twelve  exterior  dimensions,  and  doM  not  allege  that  the  building 
occupied  the  entire  parcel,  or  show  what  portion  thereof  was  covered 
or  occupied  by  the  building,  the  complaint  states  no  cauM  of 
action  for  any  lien  upon  the  land,  in  any  event,  and  a  finding  in 
the  language  of  the  complaint  cannot  support  a  judgment  foreclM- 
ing  such  lien.     (Id.) 

4.  Fobeclosubb— Pubading — Amount  of  Contbact  Pbigb  not  Stated 
— ^Pbesuicftion  of  Validity. — ^Where  a  mechanic's  lien  was  sought 
to  be  foreclosed  upon  a  building  constructed  at  a  time  when,  under 
section  1183  of  the  Code  of  Civil  Procedure,  as  it  then  stood,  no 
contract  of  $1,000  or  less  need  be  recorded,  and  the  complaint  to 
enforce  the  lien  failed  to  state  the  contract  priM,  which  does  not 
appear  in  the  record,  it  must  be  presumed,  under  the  rule  for  the 
construction  of  pleadings,  that  the  contract  was  for  $1,000  or  nndery 
and  was  valid.     (National  Lumber  C^.  v.  Wickliife,  234.) 

6.  Effect  of  Valid  Contbact— Limitation  of  Bights  to  Contbaot 
Pbicl — ^Where  the  contract  is  valid,  the  only  rights  possessed  by 
laborers  or  materialmen  is  to  cause  the  contract  price  to  be  applied 
to  the  payment  of  their  demands.  The  Uen,  in  the  case  of  a  valid 
contract,  extends  to  the  contract  price,  and  such  contract  is  the  limit 


Digitized  by 


Google 


Mechanics'  Lisnb.  877 
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of  the  liabilitjr  which  may  be  imposed  upon  the  owner  or  hit  prop- 
erty.    (Id.) 

6.  iNsupricnsNT  Complaint  and  Proop—Lun — NoncK  to  Withholb 
Payment — ^Findings — Pbopeb  Judgment  poe  Dependant. — Where 
the  complaint  to  foreclose  a  lien  and  to  enforce  a  notice  to  with- 
hold payment  alleges  that  the  goods  were  sold  to  the  contractor,  and 
that  a  notice  was  served  upon  the  owner  to  withhold  payment  from 
the  contractor,  and  that  the  contract  was  unwritten  and  was  not 
recorded,  but  not  only  fails  to  state  the  contract  price,  but  fails  to 
allege  that  any  sum  was  in  the  hands  of  the  owner  and  due  to  tho 
contractor  when  the  lien  was  filed  or  such  notice  to  withhold  was 
given,  and  there  is  neither  allegation  nor  proof  showing  the  invalid- 
ity of  the  contract,  there  can  be  no  judgment  for  the  plaintiff;  and 
where  there  is  evidence  supporting  findings  for  the  defendant,  the 
court  properly  rendered  judgment  for  defendant  for  costs.     (Id.) 

T.  Impeovement  op  Stable  Ocx^upied  by  Tenant— Validity  op  Un- 

BSGOBDED     CONTRACTS — DISTINCT     SmALL     CONTRACTS     AGGREOATINO 

Over  $1,000. — In  an  action  to  foreclose  a  mechanic's  Hen  upon 
a  stable  belonging  to  the  owner,  but  occupied  by  a  tenant,  who 
made  an  individual  contract  of  $232  for  its  improvement,  and 
made  other  separate  and  distinct  contracts  for  work  to  improve  the 
same,  each  of  which  was  less  than  $1,000,  the  fact  that  the  aggregate 
sum  of  the  improvements  was  in  excess  of  $1,000  is  immaterial,  and 
did  not  require  the  recordation  of  the  original  contract,  nor  of  any 
other  distinct  contract,  which  was  incident  to  the  original  contract, 
for  a  small  additional  sum  in  improving  the  stable.  (Acme  Lumber 
Co.  T.  Weseling,  406.) 

t.  Liability  op  Owner  op  Stable  in  Foreclosure  op  Lien — Knowl- 
edge OP  Improvements — Failure  to  Post  Notice. — In  the  action 
to  foreclose  the  lien  as  against  the  owner  of  the  stable,  who  was 
present  on  the  premises  and  saw  all  of  the  work  going  on  for  its 
improvement,  but  who  neither  pleaded  nor  proved  that  any  notice 
of  Bonresponsibility  was  posted  as  permitted  in  section  1185  of  the 
Code  of  Civil  Procedure,  both  the  stable  and  the  land  on  which  it  is 
situated  are  subject  to  foreclosure  both  as  against  the  owner  and  the 
tenant.     (Id.) 

9.  Improper  Nonsxht  on  Motion  op  Owner — Invalidity  op  Con- 
tracts—  Variance  Between  Proop  and  Pleading  as  to  Condi- 
tions op  Contract. — It  is  held  that  the  claimant  of  the  lien  was 
improperly  nonsuited  on  motion  of  the  owner  of  the  stable,  either 
on  the  ground  of  the  invalidity  of  the  contracts  as  against  the  owner 
or  on  the  ground  of  a  fatal  variance  between  the  contracts  shown  by 
the  evidence  and  the  conditions  of  contract  stated  in  tho  claim  of 
UoB  as  set  out  in  tho  complaint.     (Id.) 
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10.  CoNSTBuonoN  or  Code  as  to  Cuau  of  Lien—^Conditions  or  Con- 

tract."— The  requirement  of  section  1187  of  the  Code  of  Civil  Pro- 
cedure, aa  it  existed  when  the  claim  of  lien  in  this  case  was  filed, 
that  the  claim  of  lien  shall  contain  "a  statement  ef  the  terms,  time 
given  and  conditions  of  his  contract/'  does  not  mean  that  the  fact 
that  the  work  was  performed  under  several  contracts  is  a  circuin- 
stance  which  must  be  stated  as  a  "condition"  of  the  contract.  The 
"conditions"  of  a  contract  which  the  statute  contemplates  and  re- 
quires to  be  stated  are  those  provisions  which  enter  into  and  form 
part  of  the  contract  and  make  it  a  binding  contract.     (Id.) 

11.  ErrscT  or  Statute  upon  Validity  or  Claim — Statement  or  Sepa- 
EATE  CoNT&ACTS  Unnecessabt. — ^Under  the  statute,  it  is  not  neces- 
sarj  to  the  validity  of  the  claim  of  lien  that  it  should  set  forth  that 
the  demand  was  based  upon  more  than  one  contract,  and  then 
segregate  and  separately  state  the  amount  of  each,  even  though  the 
evidence  adduced  in  support  of  the  lien  shows  that  the  work  for 
which  the  lien  is  claimed  was  performed  upon  separate  and  distinct 
structures  under  separate  and  distinct  contracts.     (Id.) 

12.  Substantial  Tbuth  or  Claim  or  Mabxst  Pbicsb  or  All  Wobk  and 
Labob  Pebtobmed. — ^The  fact  that  the  evidence  shows  that  the  shed 
was  constructed  for  the  agreed  price  of  $232,  while  the  claim  of 
lien  stated  that  all  work  and  labor  and  materials  snppUed  were  to 
be  on  the  basii  of  their  reasonable  Tala«,  did  not,  under  all  of 
the  erideneei  constitute  a  fatal  or  any  variance,  where  there  was 
evidence  that  the  prices  charged  for  such  piece  of  work,  including 
tke  eonatmetion  of  the  shed,  were  the  prevailing  market  prices  al 
the  time  for  labor  and  materials;  from  which  it  results  that  the 
elaim  of  lien  was  substantially  true,  and  not  at  variance  with  th« 
evidence.    (Id.) 

18.  Vabiancb  Between  Pleadin«  and  PBOor  Bistinot  ntoM  Yabi- 
ANCE  IN  Claim  or  Lien — Question  or  Pbejudice. — A  variance  be- 
tween the  pleading  of  one  contract  in  the  complaint  and  the  proof 
of  several  contracts  in  the  evidence  is  not  governed  by  the  same 
rules  as  a  variance  between  the  claim  of  lien  and  the  proof,  which 
requires  a  substantially  true  statement.  But  a  mere  variance  be- 
tween the  complaint  and  the  proof  is  not  material,  unless  the  adverse 
party  has  been  misled  thereby  to  his  prejudice.  It  is  held  that  no 
good  reason  appears  to  show  that  the  defendant  owner  was  misled 
to  her  prejudice  by  such  variance.     (Id.) 

14.  Fobeglosubb — Void  Contbagt — Reasonable  Value  or  Ssbvices.— > 
A  complaint  in  an  action  to  foreclose  mechanics'  liens,  which  pro- 
ceeds upon  the  theory  that  the  contract  between  the  owner  and 
the  contractor  is  void,  and  seeks  to  recover  the  reasonable  vahie 
ef  the  services  rendered,  and  alleges  that  there  is  sufficient  money 
Ib  the  hands  •<  the  owner  to  pay  all  claims,  is  not  subject  to  a  gen- 
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era!  demnrrer  bj  reason  of  the  latter  allegation.  (Anderson  t. 
Blean,  581.) 

19.  JoiNDEE  OF  Causes  of  AcmoN  on  Several  Liens  in  One  Coic- 
PLAINT — Pbopeb  Sets  of  Findings. — ^Where  causes  of  action  on  sev- 
eral mechanics'  liens  are  joined  in  one  complaint,  it  is  proper  for  the 
eourt  to  make  a  single  set  of  findings  so  far  as  based  on  allegations 
common  to  each  cause  of  action,  and  to  make  separate  findings  upon 
each  matter  which  is  peculiar  to  any  one  cause  of  action.     (Id.) 

18.  Conclusions  of  Law — Dieection  fob  Judgment — ^Review  upon  Ap- 
peal.— Where  the  findings  of  fact  and  conclusions  of  law  end  with  a 
direction  for  judgment,  it  is  held  that  such  direction  is  a  sufiScient 
conclusion  of  law  to  support  the  judgment,  especially  where  it  is 
clear  that  more  specific  conclusions  of  law  must  have  been  in  favor 
of  the  plaintiff.  In  such  case,  any  omission  in  the  conclusions  is 
merely  as  to  matter  of  form,  and  would  not  warrant  a  reversal  of 
the  judgment.     (Id.) 

17.  FORECLOSUKE    AGAINST    CORPORATION — ^DENIAL   OF   AUTHORITT — AOT8 

OF  Directors — Reception  of  Benefits — Estoppel. — In  an  action 
to  foreclose  mechanics'  liens  against  a  corporation,  where  it 
denied  that  any  of  the  contracts  were  made  by  its  authority,  but 
the  evidence  shows  that  its  directors  had  full  knowledge  of  the 
contracts,  and  subsequently  ratified  the  same,  and  requested  an 
extension  of  time  in  which  to  pay  the  same,  and  there  was  no  re- 
pudiation of  the  contracts  by  the  corporation  or  its  directors,  it 
is  held  that  the  corporation,  having  knowingly  received  and  ob- 
tained the  benefits  of  the  contracts  thus  entered  into  by  its  direct- 
ors, cannot  be  heard  to  repudiate  the  contracts,  or  be  permitted 
to  escape  the  obligations  thereof.  (Blanck  v.  Commonwealth 
Amusement  Corp.,  720.) 

18.  Contracts  With  Materialmen  not  Bequibsd  to  be  Recorded. — 

The  requirement  of  section  1183  of  the  Code  of  Civil  Procedure  that 
all  contracts  over  $1,000  shall  be  recorded  does  not  apply  to  eon- 
tracts  made  with  materialmen,  and  the  failure  to  record  the  eontracts 
of  materialmen  does  not  render  them  void.     (Id.) 

19.  Mistakes   or   Errors   in   Liens — Inclusion   of   Materials   NOf 

Used — Support  of  Finding  Against  Fraud. — Under  the  provisions 
of  section  1203a  of  the  Code  of  Civil  Procedure,  as  it  existed  when 
the  liens  were  filed,  and  this  case  was  decided,  no  mistake  or  error 
in  the  statement  of  a  claim  of  lien  will  invalidate  it,  unless  the  eourt 
finds  that  such  mistake  or  error  was  made  with  intent  to  defraud; 
and  where  there  were  mistakes  or  errors  in  certain  claims  of  lien  for 
materials,  by  including  materials  not  actually  used  in  the  building, 
but  the  court  found,  upon  sufficient  evidence,  that  sueh  mistakes  and 
errors  were  unintentional  and  free  from  fraud,  the  liens  were  valid* 

(Id.) 
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20.  Detachablb  and  Pobtabui  Materials  Placed  in  Stsuotuse  not 
Ajfectino  Liens. — The  fact  that  certain  materials  used  in  th« 
eonstruction  of  the  building  were  detachable  and  portable,  such  at 
an  electric  siipi  set  in  front  of  the  building,  and  telephone  equip- 
ments used  for  intercommunication  between  the  various  parts  of  the 
building,  and  a  gas  furnace  and  gas  connections,  and  belaying  pins, 
which  were  turned  pieces  of  hardwood,  which  were  part  of  the  mill- 
work  of  the  building,  cannot  affect  the  validity  of  the  claim  of  lien 
therefor.     (Id.) 

21.  Date  of  Completion  or  Buildino — Confuctino  Evidsnoe — Ques- 
tion OF  Fact — Conclusiveness  of  Finding. — ^Where  the  evidence 
as  to  the  date  of  the  completion  of  the  building  was  conflicting,  the 
question  is  one  of  fact  to  be  determined  by  the  trial  court,  and  its 
finding  thereupon  is  conclusive,  and  the  defendant  appealing  to  this 
court  must  abide  by  such  finding.     (Id.) 

22.  Claims  of  L-ien  fob  the  Value  of  Matebials  Used  in  Building — 
Admissions  of  Answeb. — ^Where  claims  of  lien  for  the  value  of 
materials  or  supplies  furnished  and  used  in  the  construction  of  the 
building  were  not  specifically  denied,  but  were  admitted  by  the  an- 
swer, the  allo^*ations  of  the  complaint  in  relation  thereto  must  be 
taken  as  true,  Mud  it  cannot  be  urged  that  they  are  unsupported  by 
the  evidence.     (Id.) 

23.  Immaterial  V^iangb  Between  Claims  of  Lien  and  Pboof. — 
Where  the  several  liens  are  founded  upon  the  statement  of  an  agreed 
price  for  the  materials  furnished,  while  the  evidence  shows  that  in 
some  instances  no  price  was  agreed  upon,  but  further  shows  that 
the  alleged  price  of  the  materials  furnished  was  in  every  instance 
the  reasonable  value  thereof,  it  establishes  that  the  statement  of  the 
several  claims  of  lien  was  substantially  correct,  and  the  variance,  if 
any,  between  the  claims  of  lien  and  the  proof  must  be  held  to  be 
immaterial     (Id.) 

t4.  Judgment— Sale  of  Pbopebtt  to  Satisfy  Liens — Judgment  fob 
Deficiency  Against  Owneb  —  Judgment  not  Peesonal.— Where, 
by  the  terms  of  tne  judgment,  it  directs  that  the  defendant's  in- 
terest in  she  property  be  sold  to  satisfy  the  established  Uons  against 
it,  in  the  manner  preseiZbed  by  law,  and  that,  "in  ease  the  proceeds 
of  such  sale  do  not  sufilc4  to  pay  to  each  of  said  plaintiffs  the  full 
amount  for  which  he  has  judgment  hereunder,  then  a  judgment  for 
deficiency  shall  be  dockettd  in  favor  of  each  of  said  plaintiffs  and 
against  the  defendant,"  the  judgment  for  foreclosure  and  sale  was 
not  a  personal  judgment  against  the  owner,  in  violation  of  the  pro- 
visions of  section  1194  of  she  Code  of  Civil  Procedure.     (Id.) 

25.  Action  fob  Services  to  E^fobcb  Lien — Confuciino  Evidenob  am 
to  Amount  Due — Province  of  Trial  Coxtrt — Bbvisw  upon  Appeal. 
In  an  action  for  services  rendered  by  the  plaintiff,  at  "lefrigerat* 
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ing  and  eonstructing  engineer,"  in  the  erection  of  a  preeoollng  and 
refrigerating  plant  for  defendants  as  owners  of  the  premises  on 
which  it  was  to  be  erected,  and  to  enforce  a  lien  for  the  amount 
found  due,  where  there  is  no  dispute  as  to  plaintiif' s  qualifications, 
but  the  evidence  is  conflicting  as  to  the  amount  due,  it  was  the  duty 
•f  the  trial  eourt  to  weigh  and  consider  the  eyidence  for  both  of 
the  parties,  and  to  determine  the  just  conclusion  to  be  drawn  from 
it;  and  unless  the  record  clearly  shows  that  his  conclusion  is  unwar- 
ranted, it  is  the  duty  of  the  appellate  court  to  accept  it  and  bo  gOT- 
emed  by  it.     (Henley  v.  Pacific  Fruit  Cooling  etc.  Co.,  728.) 

26.  Wmoht  of  Evidence  not  Determined  by  Number  of  Witnesses— 

Support  of  Findings  as  Between  Two  Conflicting  Witnesses.— 
The  weight  of  the  evidence  is  not  dependent  upon  the  numiber  of  wit- 
aessen.  Trial  courts  are  frequently  called  upon  to  solve  questions  of 
fact  where  the  witnesses  as  to  the  existence  of  the  fact  are  equally 
divided  numerically.  But  there  are  almost  always  some  circum- 
stances cropping  out  which  enable  the  court  to  determine  the  truth 
of  the  matter.  It  is  held  in  this  case  that  the  findings  of  fact,  as 
between  two  conflicting  witnesses,  are  sustained  by  the  evidence. 
(Id.) 

27.  Enforcement  of  Mechanic's  Lisn. — It  is  held  that  a  mechanic's 

lien  for  the  amount  found  due,  in  the  sum  of  $495,  was  correctly 
adjudged  to  be  a  lien  on  the  premises  on  which  the  plant  was  erected, 
and  on  the  plant  itself  erected  thereon,  and  that  such  lien  is  prop- 
erly enforceable.     (Id.) 

28.  Excess  in  Claim  of  Lien  not  Invalidating — Finding  Against 

Fraud. — An  excess  in  the  claim  of  lien  would  not  invalidate  it  under 
the  original  section  1202  of  the  Code  of  Civil  Procedure,  unless 
it  was  found  to  be  "willful  and  intentional,"  and  under  section 
1203a  as  enacted  in  1907,  or  1203  as  enacted  in  1911,  it  is  pro- 
vided that  no  mistakes  or  errors  in  the  statement  of  demand  or 
the  amount  of  credits  or  offsets  shall  invalidate  the  lien,  unless 
the  court  finds  that  such  mistake  or  error  was  made  with  intent  to 
defraud.  Where  the  court  expressed  its  conviction  that  the  plain- 
tiff did  not  willfully  attempt  to  assert  a  lien  that  he  did  not  be- 
lieve he  was  entitled  to,  and  no  fraud  is  shown  or  is  inferable  from 
the  facts,  the  lien  cannot  be  defeated  merely  because  it  turns  oat 
on  the  trial  that  the  claim  filed  was  for  too  much.     (Id.) 

29.  Fraud  not  to  be  Presumed. — Fraud  is  never  to  be  presumed,  and 
before  a  party  can  be  deprived  of  his  right  under  a  claim  of  fraud, 
it  must  be  clearly  made  out.     (Id.) 

See  Building  Contract,  6,  Ob 

MISTAKE.    See  Adverse  Possession,  4;  Vendor  and  Yendet,  1^ 
19  Gsl.  App.— 50 
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1.  Nature  of  Powbb  of  Salb — Pabt  of  SBCUiinT  for  Debt— Likk 

Without  Title. — A  power  of  sale  contained  in  a  mortgage  ifl 
authorized  bj  section  2932  of  the  Giyil  Code,  and  by  the  terms 
of  section  858  of  that  code  it  is  to  be  deemed  part  of  the  security 
for  the  payment  of  the  mortgage  debt,  and  it  is  therefore,  with  the 
mortgage,  in  the  nature  of  a  lien  upon  the  property  afTected  by  the 
power,  and  conveys  no  estate  or  title  to  the  land.  (Geld water  t, 
Hibernia  Savings  etc.  Soc,  511.) 

2.  Extinguishment  of  Liens  of  Mortgage  and  of  Power  of  Sale — 
Statute  of  Ljmitations.— Since,  by  the  express  terms  of  section 
2911  of  the  Civil  Code,  "a  lien  is  extioguished  by  the  lapse  of  tba 
time  within  which,  under  the  provisions  of  the  Code  of  Civil  Proce- 
dure, an  action  can  be  brought  upon  the  principal  obligation,"  where 
the  mortgage  debt  and  the  note  secured  thereby  are  forever  barred 
and  extinguished,  the  lien  of  the  mortgage  is  extinguished,  and  the 
power  of  sale  contained  therein,  which  is  deemed  a  "part  of  the 
security"  for  the  same  debt,  and  in  the  nature  of  a  Uen  thereon,  ij 
likewise  extinguished.     (Id.) 

8.  Atteicpted  Sale  Under  Extinguished  Power  of  Sale — ^Bestraint 
IN  Equity — Tender  of  Payment  of  Outlawed  Debt  not  Requirkd. 
Where  the  plaintiff  seeks  a  decree  in  equity  restraining  a  sale  of 
plaintiff's  land  under  a  power  of  sale  executed  by  a  deceased  mort- 
gagor, and  attempted  by  the  subsequent  owner  of  the  mortgaged  land 
after  the  mortgage  and  the  debt  secured  thereby  had  become  ex- 
tinguished by  the  statute  of  limitations,  the  plaintiff  is  not  required, 
in  order  to  maintain  such  action,  to  tender  payment  of  the  ont- 
hiwed  unpaid  debt.     (Id.) 

4.  Opinion  on  Order  of  Supreme  Court  Denying  Rehearing — Na- 
ture OF  Power  of  Sale  Immaterial — Naked  Power — ^Interest 
Extinguished. — It  is  held  by  the  supreme  court,  in  its  order  deny- 
ing a  rehearing,  that  the  opinion  of  the  district  court  of  appeal 
is  correct,  regardless  of  the  question  whether  a  power  of  sale  eon- 
tained  in  a  mortgage  is  er  is  not  technically  a  lien  apon  the  land; 
that  at  the  time  defendant  attempted  to  exercise  the  power  the  debt, 
note  and  mortgage  were  barred,  and  the  mortgagor  was  deceased; 
that  the  lien  of  the  mortgage  was  thereby  extinguished,  and  the 
mortgagee,  as  holder  of  the  power,  was  without  any  interest  in  the 
land  as  lienholder,  or  at  all,  and  the  interest,  once  coupled  with  it, 
had  ceased  to  exist;  that  it  became  a  naked  power,  which  ter- 
minated with  the  extinction  of  the  interest.     (Id.) 

6.  EXCHANGE  of  Lands — ^Assumption  of  Mortgage  Deb^— Statutb  of 
Limitations  not  Available. — ^Parties  agreeing  to  an  exchange  of 
lands  may  equalize  the  purdiase  by  agreeing  that  one  set  of  parties 
shall  assume  and  pay  a  mortgage  upon  the  other's  land,  which  ii 
recognized  to  be  a  subsisting  liability  by  the  other  partj.    All  de- 
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fenses  against  said  mortgage,  other  than  payment,  are  expressly 
waived;  and  the  parties  assuming  such  liability  cauuot  defend 
against  the  mortgage  on  the  mere  ground  that  the  dobt  is  not  owing, 
nor  en  the  ground  that  when  the  mortgage  was  foreclosed,  the 
debt  was  barred  by  the  statute  of  limitations.  If  such  defense  were 
available,  the  result  would  be  that  the  parties  assuming  the  mortgage 
would  not  pay  for  the  property  all  that  was  agreed  to  be  paid 
therefor.  (Davis  ▼.  Davis,  797.) 
6.  Judgment  for  Deficiency  Against  Pabty  Assuming  Mortgage 
Debt — Lubility  to  Mortgagee — Vendor  a  Surety. — If  the  mort- 
gaged premises  are  insufficient  to  satisfy  the  mortgage  dobt,  judg- 
ment may  be  rendered  for  deficiency  against  the  party  assuming 
the  mortgage  debt,  as  well  as  against  the  mortgagor  for  such  de- 
Aciency.  This  liability  results  from  the  doctrine  in  equity  that  a 
creditor  is  entitled  to  the  benefit  of  aU  collateral  obligations  that 
his  principal  debtor  may  have  given  to  the  surety  for  the  payment 
•f  the  debt.  By  the  assumption  of  the  mortgage  debt  by  the  con- 
Teyance  of  the  mortgaged  premises  to  the  grantee,  the  latter,  as 
between  him  and  his  grantor,  becomes  primarily  liable  to  the  mort- 
gagee, and  his  vendor  becomes  hia  surety.  (Id.) 
See  Divorce,  2. 

MUNICIPAL  CORPORATIONS. 

1.  Municipal  Ordinance  Regulating  Stables— Unreasonable  Dis- 

crimination Between  Existing  and  Future  Stables — Invalidity 
—Habeas  Corpus. — A  municipal  ordinance  regulating  stables,  which 
prohibits  the  construction  and  maintenance  of  stables  thereafter  for 
horses,  mules,  cows  or  other  animals,  without  first  obtaining  a  per- 
mit from  the  board  of  supervisors  and  board  of  health,  with  certain 
specifications,  while  as  to  structures  used  as  stables  at  the  time  of 
the  passage  of  the  ordinance  no  such  permit  is  required,  is  discrimi- 
Bating  in  its  operation  between  persons  similarly  situated,  and  is 
unreasonable  and  invalid.  One  convicted  thereunder  is  entitled  to 
be  discharged  upon  writ  of  habecu  corpw,     (In  re  Dondero,  66.) 

2.  Action  by  City  to  Enjoin  Gas-pipes  for  Illumination — Support  of 
Finding — Proper  Conclusion  and  Judgment — ^Constitutional 
Bight. — ^Where  the  city  of  Vernon,  which  is  contiguous  to  the  city 
•f  Los  Angeles  and  has  no  works  for  supplying  itself  with  light,  sued 
to  enjoin  the  Los  Angeles  Gas  and  Electrie  Corporation  from  lay- 
ing twelve-inch  pipes  in  its  streets,  and  for  a  mandatory  injunction 
requiring  it  to  remove  its  pipes  already  laid,  and  the  court  found, 
wpon  sufficient  evidence,  that  the  laying  of  such  pipes  was  necessary 
to  supply  its  inhabitants  with  illuminating  gas,  it  also  properly 
found,  as  a  conclusion  of  law,  that  defendant  had  the  right,  under 
section  19  of  article  XI  of  the  constitution,  to  lay  such  pipes  in  its 
streets,  and  that  plaintiff  should  be  enjoined  from  interfering  there- 
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with,  and  entered  judgment  accordingly.     (Citj  of  Yenioa  ▼•  Lot 
Angeles  Gas  etc.  Corp.,  364.) 

8.  Construction  or  Constitutional  Gra^nt — Showing  of  ExiSTDfo 
Demands  not  Requibed. — The  constitutional  grant  made  in  sec- 
tion 19  of  article  XI  of  the  constitution  to  gas  and  water  com- 
panies to  lay  their  pipes  in  the  public  streets  of  a  city  is  not  to 
be  construed  as  requiring  either  of  such  companies  to  work  up  or 
show  or  haTC  any  contracts  or  existing  demands  for  their  com- 
modity in  the  city  by  the  city  or  its  inhabitants,  in  order  to  entitle 
them  to  enter  upon  the  streets  and  lay  their  pipes;  but  either  of 
said  companies  possesses  the  right,  having  a  commodity  for  sale,  to 
enter  upon  the  streets  and  put  themselves  in  position  to  supply  any 
demand  made  upon  them,  regardless  of  any  existing  demand.     (Id.) 

4.  Question  of  Necessity — Suppobt  of  Finding. — The  provision  in 
section  19  of  article  XI  of  the  constitution  that  the  right  is  given 
to  lay  down  pipes  "so  far  as  may  be  necessary  for  introducing  into 
and  supplying  such  city  or  its  inhabitants  with  gaslight  or  other 
illuminating  light,"  has  reference  to  the  necessity  which  most  exist 
in  order  to  a  complete  and  practical  system  necessary  and  proper 
for  supplying  light  to  the  entire  city  or  its  inhabitants.  It  is  held 
that  the  court  found  upon  sufficient  evidence  that  there  was  a  neces- 
sity for  all  of  the  pipes  laid  for  the  purposes  intended.     (Id.) 

6.  Question  of  Indemnity  fob  Damages  fob  Excavation  Undkb  Cett 
Ordinance. — Though  the  street  superintendent  could  exercise  a 
proper  general  supervision  over  the  work  of  excavation,  to  the  ex- 
tent only  of  seeing  that  the  constitutional  right  was  not  exceeded,  he 
could  not,  in  the  absence  of  an  ordinance  by  the  city,  exact  any  in- 
demnity by  way  of  damages  in  the  work  of  excavation;  but  where  the 
city,  while  the  work  was  in  progress,  passed  an  ordinance  requiring 
the  excavators  to  perform  the  work  under  the  supervision  of  the 
street  superintendent,  and  a  deposit  by  way  of  damages,  and  such  do- 
posit  was  tendered  to  the  street  superintendent  and  was  refused  by 
Idm,  without  objection  to  its  sufficiency,  the  court,  in  the  action  by 
the  city,  properly  determined  that  question,  and  ordered  the  proper 
amount  of  indemnity  to  be  deposited  in  court  for  that  purpose. 
(M.) 

6.  San  Fbancisco  Chabtsb — Constbuction — ^Pbtttion  of  Eijcotobs  to 

SUPEBVISOBS    to    ACQUIBB    UTILITIES — ^DUTY    OF    CLEBK    TO    YlBIFY 

Signatures — Means  not  Pbovided — ^Mandamus. — Though  the  char^ 
ter  of  the  city  and  county  of  San  Francisco  makes  it  the  duty  of  the 
clerk  of  the  board  of  supervisors  to  examine,  verify  and  certify  to 
the  board  the  signatures  of  the  requisite  number  of  electors  to  a 
petition  to  said  board  for  the  acquisition  of  public  utilities,  yet 
where  the  signatures  thereto  are  not  verified  by  any  signer,  and  no 
are  provided  in  the  charter  by  which  the  clerk  eould  ascertain 
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or  verifj  the  sig^tiiTes,  or  certify  that  the  petition  eont&int  the 
requisite  number  of  genuine  signatures  of  electors,  he  cannot  be 
required  to  do  so  bj  a  writ  of  mandate.  (O'Connell  t.  Behan,  111.) 
T.  Sufficient  Defenses  to  Petition  fob  Writ—Denials — Separate 
Defenses. — Where  the  answer  of  the  clerk  of  the  board  of  super- 
visors to  the  petition  for  the  writ  of  mandate,  besides  practically 
denying  all  the  material  allegations  of  the  petition,  also  set  forth 
as  a  separate  defense  the  facts  showing  the  impossibility  of  comply- 
ing with  the  charter  in  ascertaining,  verifying,  and  certifying  the 
genuineness  of  the  signatures  to  the  petition  of  the  electors  for  the 
acquisition  of  public  utilities,  and  also  further  averred  in  justification 
of  his  refusal  to  certify  to  the  genuineness  of  the  signatures  that 
the  petition  of  the  electors  did  not  conform  to  the  requirements 
of  section  3  of  article  XII  of  the  charter,  such  defenses,  if  sustained, 
are  sufficient  to  defeat  the  writ.     (Id.) 

8.  JUDGICENT    fob    RESPONDENT — APPEAL  —  PbESUMPTIONS  —  EtIDBNCI 

NOT  Reviewable. — ^Where,  after  trial  of  the  issues  joined  upon  the 
petition  for  the  writ,  the  judgment  was  against  the  petitioner  and 
in  favor  of  the  clerk  respondent,  from  which  the  petitioner  appealed 
npon  the  judgment-roll  and  a  bill  of  exceptions  which  does  not 
purport  to  set  out  the  evidence,  and  the  findings  state  that  the  case 
was  tried  and  finally  heard  upon  the  pleadings  "and  testimony  given 
at  the  trial,"  it  must  be  presumed  that  the  findings  speak  the  truth, 
and  a  statement  in  appellant's  brief  that  the  evidence  was  stipu- 
lated must  be  disregarded;  and  it  must  also  be  presumed  that  the 
evidence  was  sufficient  to  support  the  findings,  and  its  insufficiency 
cannot  be  reviewed.     (Id.) 

9.  Limitation  of  Review  upon  Appeal — Suffioienct  of  Findings 

TO  SuppoBT  Conclusions  and  Judgment. — It  is  held  that,  under  the 
record  before  this  court,  its  review  is  limited  to  the  single  question 
whether  the  findings  support  the  conclusions  of  law  and  the  judg- 
ment based  thereon;  that  though  the  court  found  for  appellant  aa 
to  preliminary  matters  in  issue,  sueh  as  the  preparation  and  filing 
of  the  petition  for  acquiring  utilities,  with  the  requisite  number  of 
signers,  yet  its  findings  for  respondent  upon  all  of  the  vital  issues 
in  the  case  constitute  a  sufficient  basis  for  its  conclusions  of  law 
and  judgment  for  the  respondent.     (Id.) 

10.  Signatures  of  "Electobs"  to  Petition  fob  Utilitibs — ^Pleading 
— Petition  fob  Mandate  —  Cause  of  Action  —  Finding — Fatal 
Failube  of  Pboof. — Since  section  3  of  article  XII  of  the  San  Fran- 
eisco  charter  requires  that  a  petition  for  acquiring  public  utilities 
must  be  signed  by  the  requisite  number  of  "electors"  of  the  city 
and  county  of  San  Francisco,  if  the  petition  for  the  writ  of  mandate 
had  failed  to  allege  that  the  petition  to  the  board  ef  supervisors 
for  sueh  acquisition  was  signed  by  such  "electors/*  no  cause  of 
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action  would  have  been  stated  for  the  relief  demanded.  Although 
the  petition  for  the  writ  did  so  state,  yet  the  finding  of  the  trial 
eourt  that  it  was  not  in  fact  so  signed  established  a  failure  of 
proof  that  was  necessarily  fatal  to  the  action  of  plaintiffs  for  the 
writ;  and  the  finding  upon  this  issue  alone  was  sufficient  in  itself 
to  justify  and  support  the  judgment  against  the  plaintiffs.     (Id.) 

11.  Construction  of  Ghabtebt— Vebifyino  Signatubks  to  Distinct 
Petitions  —  Pubuo  Utilities — Submission  or  Obdinance — ^Dis- 
TINCT  BfODES. — ^The  charter  mode  for  verifying  the  signature  to  a 
petition  by  "electors"  for  the  acquisition  of  public  utilities  under 
section  3  of  article  XII  of  the  charter,  which  is  imposed  upon  the 
clerk  of  the  board  of  supervisors,  without  providing  adequate  means, 
is  to  be  clearly  distinguished  from  the  mode  of  verifying  the  signa- 
tures to  a  petition  for  the  submission  of  an  ordinance  under  another 
provision  of  the  charter,  which  are  to  be  signed  in  different  papers 
by  "voters/'  each  being  bound  to  state  "his  street  and  number," 
and  each  paper  being  required  "to  be  verified  by  one  of  the  signers 
thereof."  There  is  no  such  provision  of  any  kind  under  section  3  of 
article  XII  of  the  charter,  nor  any  requirement  that  the  "electors" 
shall  append  to  their  signatures  their  "place  of  residence."     (Id.) 

12.  Distinction  Between  "Electoe"  and  "Voteb" — Effect  of  8tai«- 

MENT  in  Petition  to  Acquibe  Utilities — ^Possibility  of  Vebify- 

IN«    SiGNATUBES    BY    COMPABISON — MatTEB   OF    OPINION. — A    citizeu 

may  be  an  "elector"  without  being  a  "voter."  If  he  is  twenty-one 
years  of  age,  and  has  resided  in  the  state  one  year,  in  the  county 
and  precinct  thirty  days,  he  is  an  "elector."  In  order  to  be  a 
"voter"  he  must  be  a  "registered  elector."  If  the  petitioners  seek- 
ing to  acquire  utilities  had  merely  stated  that  they  were  "electors 
of  the  city  and  county,"  omitting  their  places  of  residence,  it  would 
have  been  impossible  for  the  clerk  of  the  board  of  supervisors  to 
verify  their  signatures.  Where  the  only  suggested  means  of  verify- 
ing them  is  an  unrequired  statement  in  their  petition  that  the  sign- 
ers are  "registered  electors,"  if  it  be  assumed  that  they  had  the 
right  to  insert  such  statement,  and  that  the  clerk,  by  comparison 
of  handwriting,  might  be  able  to  form  an  opinion  of  the  genuineness 
of  the  signatures,  he  could  only  be  required  to  certify  such  "opin- 
ion."    (Id.) 

13.  Duty  of  Clebk  as  to  Cebtdioation  of  Signatubbs  Absoluts. — 

The  clerk,  by  section  3  of  article  XII  of  the  charter,  is  required 
to  certify  that  the  signatures  are  in  fact  genuine,  and  the  board 
of  supervisors  can  act  only  "upon  receiving  a  certificate  from  the 
clerk  that  the  petition  or  petitions  contain  the  required  nnmber  of 
genuine  signatures."  The  clerk  is  not  required  to  certify  that  the 
signers  of  the  petition  are  electors  of  the  city  and  eonntyi  but  merely 
that  their  signatures  are  genuine.     (Id.) 
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14.  DuTT  OF  Clikk  to  Rxtuse  Ceetipication  or  Impbopir  Petitions. — 
Even  if  the  clerk  had  the  means  at  hand  necessary  for  the  per- 
formance of  the  task  of  verification  and  certification  of  the  genuine- 
ness of  the  signatures,  it  was  clearlj  his  dutj  to  refuse  to  do  so, 
if  the  petitions  themselyes  were  not  such  as  are  prescribed  by  section 
8  of  article  XII  of  the  charter,  and  included  improper  subject  mat- 
ter thereunder,  for  the  purchase  only  of  existing  utilities  owned  by 
corporations,  together  with  their  franchises.     (Id.) 

16.  "Plans  and  Estimates  of  Cost*' — Original  Constbuction  ob 
Completion  of  Proposed  Public  Utility.— The  plans  and  estimates 
of  cost  which  the  board  of  supervisors  is  directed  to  procure  are 
those  of  original  construction  or  completion  by  the  city  and  county 
of  a  proposed  public  utility,  and  not  those  of  the  past  construction 
or  completion  of  existing  utilities  owned  by  any  other  corporation 
or  person.  The  term  "estimates"  is  not  an  appropriate  expression 
to  indicate  the  cost  of  past  construction  or  completion.  Under  sec- 
tion 1  of  article  XII  of  the  charter,  the  plans  and  estimates  of 
cost  to  be  procured  from  the  board  of  public  works  are  those  of 
original  construction  by  the  county.     (Id.) 

16.  Provisional  Purchase  of  Existing  Utility  Based  on  Plans  and 

Estimates. — Although  there  is  provision  by  which  the  board  may  in 
the  end  submit  a  proposition  for  the  purchase  of  an  existing  utility, 
yet  the  proceeding  must  be  inaugurated  by  a  petition  for  original 
construction  and  completion  by  the  city  and  county,  under  plans 
and  estimates  properly  procured,  and  the  board  may  thereafter 
solicit  offers  for  the  purchase  of  an  existing  utility  such  as  is  men- 
tioned in  the  petition.  If  the  price  demanded  is  too  high,  the  board 
must  proceed  to  formulate  propositions  according  to  its  plans.    (Id.) 

17.  Purchase  of  Franchises  not  Allowed. — There  is  no  provision  of 

the  charter  which  authorizes  the  acquisition  of  franchises  of  a  cor- 
poration by  the  city  and  county.  If  it  should  acquire  the  physical 
properties  of  the  proposed  corporations,  it  would  not  need  to  pur- 
chase their  franchises  in  order  to  operate  them.  The  plans  and 
estimates  furnished  by  the  city  engineer  could  not  possibly  indudo 
an  estimate  of  the  cost  of  the  franchises.     (Id.) 

18.  Sufficient  Reasons  for  Denying  Writ  of  Mandate.— It  is  held 

that  the  reasons  are  amply  sufficient  to  justify  the  action  of  the  trial 
court  in  denying  and  dismissing  the  petition  for  the  writ  of  man- 
date. (Id.) 
10.  Matter  Properly  Stricken  from  Petition — Opinion  of  City 
Attorney. — The  court  did  not  err  in  striking  from  the  petition  as 
irrelevant  matter  an  opinion  given  by  the  city  and  county  attorney, 
at  the  request  of  the  board  of  supervisors,  which  could  serve  no 
useful  purposo  in  the  petition,  and  was  neither  binding  upon  such 
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attorney  or  npoii  the  clerk  respondent,  whom  he  repreeenti  fai  ttii 
proceeding,  or  upon  the  court,  which  gtnick  it  out.     (Id.) 

See  Election;  Office  and  Oificen. 

MUBDEB  AND  MANSLAUGHTER.    See  Criminal  Law,  41-«S. 

NEGLIGENCE. 

1.  Master  and  Skbvant — Niqliqbngi  ot  Corporation  Through  Fors- 
MAN — SuFFiciENOT  OF  COMPLAINT. — In  an  actiou  for  personal  is- 
juries  to  an  employee  alleged  to  have  been  occasioned  through  the 
negligence  of  a  corporation  employer  in  the  course  of  his  employ- 
ment, the  further  fact  alleged  that  the  injuries  were  occasioned  by 
reason  of  the  defendant's  negligence  performed  through  a  designated 
foreman,  as  an  agent  or  servant,  through  whose  acts  the  alleged 
negligence  arose,  does  not  detract  from  the  force  of  the  charge  that 
defendant's  negligence  occasioned  the  injury.  (McLain  t.  Dahl- 
Strom  Metallic  Door  Co.,  475.) 
8.  Employment  of  Plaintiff  Through   Agent  of  Corporation — 

SUFFICIENCT    OF    EVIDENCE — PROPER    INSTRUCTION. — It    is   held    that 

there  is  sufficient  evidence  tending  to  show  that  the  individual  de- 
fendant through  whom  the  plaintiff  was  employed  was  a  member  of  a 
firm  which  acted  as  agents  of  the  corporation  and  not  as  independent 
eontractors,  and  posted  notices  and  signed  receipts  as  its  agents, 
and  that  such  defendant  was  recognized  by  the  corporation  as,  and 
was  in  fact,  an  agent  and  servant  of  the  corporation,  authorized  to 
employ  the  plaintiff,  and  did  employ  him  on  its  behalf;  and  that 
the  verdict  for  the  plaintiff,  under  proper  instructions,  based  on 
any  possible  hypothesis  under  the  evidence,  was  sufficiently  sustained 
in  regard  to  such  employment,  and  cannot  be  disturbed.     (Id.) 

8.  Use  of  Insecure  Elevator  as  Staging — Bopes  Improperly  Tbd — 
Direction  of  Use — Foreman  as  Vice-principal — ^Liability  of  Cor- 
poration for  Injury. — ^Where  a  defective  elevator  was  used  in  lieu 
of  staging,  before  used,  and  such  elevator  was  not  securely  tied 
by  a  proper  knot  in  the  ropes  by  which  it  was  held,  and  though 
the  foreman  was  directed  to  use  the  elevator  by  defendant's  agent, 
yet  as  the  proper  mode  of  knotting  the  ropes  was  open  to  the  in- 
spection of  the  foreman  when  he  directed  its  use  and  should  have 
been  corrected  by  him  before  use,  it  is  held  that  such  foreman  was 
a  vice-principal  as  to  the  duty  of  making  the  appliance  secure,  and 
that  the  corporation  is  liable  for  his  neglect  to  make  the  same  se- 
cure, for  injury  to  plaintiff  resulting  from  such  neglect.     (Id.) 

4.  Proper  Expert  Evidence  to  Show  Insecurity  of  Knot  and  Ovn- 
OUB  Mode  of  Security. — The  court  properly  allowed  expert  evidenos 
to  show  the  insecurity  of  a  knot  such  as  that  shown,  and  the  mode 
of  tying  knots  in  such  a  way  as  to  prevent  slipping  and  muidui, 
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wbleh  is  proper  matter  of  skill,  and  to  show  the  weakness  which  was 
apparent  from  an  inspection  of  the  insecure  knot,  if  had.     (Id.) 

5.  Absknoi  of  Ebbob  in  Instbuctionb  OB  BuLiNOS. — It  is  held  that, 
taking  all  of  the  instructions  together,  there  is  no  objectionable  error 
therein;  and  there  is  no  prejudicial  error  in  the  admission  of  eri- 
denee  or  in  tiio  rulings  or  statements  in  the  presence  of  the  jurj. 
(Id.) 

8.  AonoN  roB  Neoliokkge — Submission  of  Distinct  Issues — ^Dkfio- 

TIVB    TbOLLBT-POLX — ^FaILUBB    to    WiJtN    YOUNO    BOT — SUPPOBT   OF 

Gknebal  Yeboiot. — ^In  an  action  for  negligence,  where  distinct  is- 
sues were  tendered  and  submitted  as  to  the  negligence  of  the  defend- 
ant in  maintaining  a  defectire  trolley-pole,  in  the  use  ef  which  a 
young  boy  was  injured  without  knowledge  ef  the  defect,  and  as  to 
its  distinet  negligence,  when  placing  such  young  and  inexperienced 
boy  in  the  position  of  trolley- tender  on  a  construction  car,  in  failing 
to  warn  or  instruct  him  as  to  the  dangerous  and  hazardous  nature 
of  his  position,  it  is  not  material  whether  the  special  findings  of  the 
jury  upon  the  issue  as  to  the  defective  trolley-car  are  insufficient  to 
support  the  general  verdict,  where  it  is  sufficiently  supported  by  its 
findings  as  to  the  failure  to  warn  and  instruct  the  plaintiff.  (O'Gon- 
nell  ▼.  United  Bailroads  of  S.  F.,  36.) 

7.  GONSTBUGTION    OF    GOMFLAINT — ^FaCTS    STATED   NeOESSABILT    INFEB- 

BiNO  Negligence  in  Two  Bespeots. — Although,  if  the  complaint 
had  fully  charged  that  the  injury  had  resulted  from  negligence  in 
one  respect  only,  it  would  be  limited  to  that  charge,  yet,  where  no 
such  limitation  is  made,  but  the  complaint  sets  forth  facts  consti- 
tuting negligence  in  two  respects,  leaving  negligence  to  be  inferred 
from  the  facts  stated,  the  complaint  cannot  be  construed  as  import- 
ing that  the  plaintiff  relied  any  more  upon  the  negligence  to  be 
inferred  from  the  averments  concerning  the  defective  troUey-pole, 
than  upon  the  negligence  to  be  inferred  from  the  averments  as  to  the 
omission  to  instruct  and  warn  the  plaintiff  as  to  the  dangerous 
and  hazardous  character  of  the  work  in  which  he  was  ordered  to 
engage.     (Id.) 

8.  Settled  Bulb  as  to  Duty  of  Masteb  to  Wabn  Inezpebienced 

Sebvant. — The  settled  rule  is  that  where  the  master  employs  a  ser- 
vant to  do  dangerous  work,  or  to  do  work  requiring  him  to  handle  or 
move  about  machinery  of  a  dangerous  character,  who,  from  youth,  in- 
experience or  want  of  capacity,  may  fail  to  appreciate  the  danger 
surrounding  him,  it  is  a  breach  of  duty  for  the  master  to  expose 
such  servant,  even  with  his  own  consent,  to  such  danger,  or  to  place 
him  in  a  position  where  it  shall  become  necessary  for  him  to  en- 
counter the  same  without  first  giving  him  such  full  and  complete 
instructions  as  will  enable  him  to  fully  and  completely  eomprehend 
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them  and  do  the  work  safely  and  with  proper  ean  en  the  serfanfi 
part.  (Id.) 
t.  Katubal  Subskbviknoi  or  Minob  to  Obdkbs — Oontributobt  Nao- 
UOENCE  not  Imputable. — A  minor  cannot  be  expected  to  set  up 
hie  opinion,  however  mature,  against  the  judgment  and  opinion  of 
those  maturer  and  older  to  whom  he  is  given  in  charge,  but  he  la 
taught  the  lesson  of  obedience  from  his  cradle,  and  he  is  required 
to  respect  the  judgment  of  his  elders;  and  it  would  be  an  extreme 
case  in  which  a  minor  would  be  guilty  of  contributory  negligence 
in  obeying  the  orders  of  one  who  represents  the  master.     (Id.) 

10.  MoTOBMAN    Bbpbesentino   Masteb. — ^Whero   the   plaintiff  was   or- 

dered by  the  foreman  of  construction,  who  clearly  represented  the 
master,  to  take  the  position  of  trolley-car  tender  to  the  motorman  of 
a  construction  car,  with  directions  to  take  orders  from  the  motorman 
as  to  the  manner  of  discharging  his  duties,  who  would  show  him 
what  to  do  and  bow  to  do  the  work,  it  is  clear  that,  under  the  eir- 
eumstances  thus  appearing,  the  motorman  became  the  agent  or  Tieo- 
principal  of  the  defendant,  and  was  not  a  mere  fellow-servant  of  the 
plaintiff.     (Id.) 

11.  Absencb   or   Pbbjudicial   Ebbob   ik    Refusino    Instbugtions.^ 

Where  the  court  properly  instructed  the  jury  upon  all  of  the  mate- 
rial issues  involved  in  the  case,  it  is  held  that  there  was  no  preju- 
dicial error  in  refusing  instructions,  which  were  either  substantially 
embodied  in  the  charge,  or  which  were  rendered  immaterial  by  the 
special  findings  of  the  jury  to  the  contrary,  or  which  called  for  the 
erroneous  assumption  that  the  motorman  was  merely  a  fellow-servant 
of  the  plaintiff,  and  not  a  vice-principal.     (Id.) 

12.  Habmless  Exclusion  or  Evidence — Reasonable  Cabi  in  Seleo- 
TioN  or  Tbollet-pole — Issue  Eliminated  by  Findings. — It  is  held 
that  there  was  no  prejudicial  error  in  the  exclusion  of  evidence  to 
show  that  the  trolley-pole  stood  the  advertised  test  of  the  manufac- 
turers, regardless  of  the  tenability  of  the  ground  on  which  it  was 
excluded,  since  the  failure  of  the  jury  to  agree  upon  the  special 
issue  as  to  the  defectiveness  of  the  trolley-pole  eliminated  that  issue 
from  consideration  in  relation  to  the  general  verdict,  and  left  only 
their  special  finding  upon  the  issue  of  failure  of  defendant  to  warn 
and  instruct  the  plaintiff  to  be  so  considered.     (Id.) 

13.  Question  or  Causal  Connection  Between  Failubb  to  Wabn  or 

Dangeb  and  Bboken  Tbolley-pole. — The  fact  that  the  primary 
negligence  found,  as  to  the  failure  of  the  defendant  to  warn  the 
plaintiff  of  danger,  concurred  as  a  primary  and  necessarily  con- 
tinuous cause  with  the  broken  trolley-pole  in  causing  the  injury  to 
the  plaintiff,  and  which  precipitated  the  disaster,  does  not  require 
that  the  breaking  of  the  trolley-pole  should  be  regarded  as  an  inde- 
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pendent  eanee,  but  ae  eoneurring  with  the  original  negligence  to  pro* 
duce  the  dieastroni  result.     (Id.) 

14.  Judgment  of  Inexperienced  Bot  as  to  Fitness  fob  Position,  not 

Excusing  Pailuee  to  Warn.— The  fact  that  when  the  inexperi- 
enced boy  was  appointed  as  a  trolley-tender  by  a  vice-principal,  he 
was  asked  if  he  thought  he  "could  fill  the  job/'  and  responded 
aiBrmatiyely,  only  tended  to  show  that  he  had  no  realization  of  the 
hazards  attending  such  a  position,  and  such  answer  could  not  excuse 
the  failure  of  such  idce-principal  to  warn  and  instruct  him  as  to 
sneh  hazards.     (Id.) 

15.  Action  for  Personal  Injuries — Collision  of  Wagon  With  Street- 
oar — Contributort  Negligence — Nonsuit  Properly  Denied. — In 
an  action  to  recover  damages  caused  by  the  negligence  of  the  de- 
fendant corporation  in  running  its  street-car  at  an  excessive  rate 
or  speed,  causing  it  to  collide  with  a  sand-wagon  driven  by  defend- 
ant, to  his  serious  personal  injury,  where  the  evidence  for  the  plain- 
tiff tended  to  show  such  negligence,  and  the  plaintiff's  evidence  did 
not  show  contributory  negligence,  a  motion  of  the  defendant  for  a 
nonsuit  was  properly  denied.     (Wagner  ▼.  United  Bailroads,  396.) 

16.  Evidence  for  Defendant — Length  of  Bun  and  Schedule  Time — 
Exclusion  of  Offer  of  Proof  not  Prejudicial. — The  exclusion  of 
an  offer  to  prove  by  one  witness  the  length  of  the  run  of  the  street- 
ear  which  collided  with  plaintiff's  wagon  and  the  schedule  time,  and 
that  the  car  was  on  time,  was  not  prejudicial,  where  the  witness  had 
already  testified  directly  to  the  same  effect,  as  also  did  other  wit- 
nesses. No  such  substantial  injury  resulted  to  the  defendant  from 
the  court's  action  as  to  warrant  the  granting  of  a  new  triaL     (Id.) 

17.  Proof  of  Municipal  Ordinance  Forbidding  Bate  of  Speed  Used 
—Presumptions — Burden  of  Proof. — The  court  properly  admitted 
in  evidence  a  municipal  ordinance,  approved  prior  to  the  collision, 
which  limited  the  speed  of  street-cars  in  that  portion  of  the  city, 
including  the  place  of  the  collision,  to  ten  miles  per  hour,  which 
was  about  one-third  of  the  actual  speed  there  used.  It  is  held  that 
if  the  ordinance  was  not  properly  authenticated,  it  was  incumbent 
on  the  defendant  appealing  to  show  it  by  the  record,  and  to  show 
error  in  its  admission  affirmatively;  that  the  presumptions  are  in 
favor  of  the  action  of  the  court,  and  that  It  is  regular  and  correct; 
and  the  presumption  also  is  that  the  prior  ordinance  is  still  in  force, 
until  the  contrary  is  shown.     (Id.) 

18.  Improperly  Filled  Excavation — Overturning  of  Wagon — ^Per- 
sonal Injuries — Conflict  as  to  Place  of  Injury — Question  for 
Jury. — In  an  action  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  the  negligence  of  the  defendant 
in  improperly  filling  an  excavation  made  by  the  defendant,  at  the 
junction   of  two   streets,   after  removing   its   pipe-line   therefrom, 
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leaving  the  ground  wet  and  soft,  to  that  the  wheel  of  plaintilTa 
wagon  sank  therein,  and  overthrew  her  from  her  wagon  and 
frightened  her  horse,  to  her  serious  injury,  where  there  la  con- 
flicting evidence  as  to  whether  the  wheel  sank  in  that  excavation, 
or  at  some  other  place  in  the  street,  bjr  this  difference  a  question 
of  fact  was  presented  to  be  solved  by  the  jurj,  and  its  verdict 
for  plaintiff  cannot  be  disturbed.     (Scharpf  v.  Union  Oil  Co.,  100.) 

19.  CONTBIBUTOBY  NSOUeiNOX  NOT  SHOWN  AS  MATTXB  Or  LaW. — ^It  Is 

held  that  the  evidence  does  not  show,  as  matter  of  law,  that  the 
plaintiff  was  guiltj  of  any  contributory  negligence  barring  her 
recovery;  that  there  was  nothing  presented  to  plaintiff's  view,  so 
far  as  the  testimony  in  the  record  shows,  by  which  she  should,  as  a 
reasonable  person,  have  apprehended  the  dangerous  condition  of  the 
pipe  ditch,  and  that  the  evidence  shows  that  she  had  no  aetnal 
knowledge  of  the  real  state  of  the  hole  or  trench  when  she  attempted 
to  drive  across  it  at  the  junction  of  two  streets.     (Id.) 

20.  EviDBNGS— Maps   Fobmiblt  Filxd  Showing  Location  or  Pipb- 

UNB— Location  and  Excavation  Undisputed. — ^It  was  harmless  to 
admit  in  evidence  maps  prepared  by  the  defendant  and  filed  in  the 
eity  engineer's  office,  pursuant  to  city  regulations,  showing  the  loca- 
tion of  its  pipe-line,  though  they  were  filed  more  than  a  year  before 
the  accident,  where  there  is  no  dispute  in  the  evidence  as  to  where 
it  was  located,  and  as  to  the  places  where  it  was  excavated,  aside 
from  any  evidence  furnished  by  the  maps.     (Id.) 

£1.  EVIDBNGB    OP    NBOLIGBNCB  —  CiTT    ORDINANCB     SHOWING    BbQCIBB- 

mbnts  as  to  Replacing  Excavations. — It  was  proper  to  admit  in 
evidence  an  ordinance  of  the  city  showing  the  requirements  made 
in  replacing  earth  in  excavations  made  in  the  street,  as  bearing 
upon  the  alleged  negligence  of  the  defendant  in  filling  said  excava- 
tion. It  was  not  necessary  that  such  ordinance  should  be  specially 
pleaded,  to  justify  its  admission  in  evidence;  but  the  fact  that  de- 
fendant failed  to  comply  with  such  ordinance  was  evidence  to  estab- 
lish the  main  fact  as  to  negligence.     (Id.) 

22.  EviDENCB  OF  Plaintdy's  Suttebinos.  —  The  eourt  proper^  per- 

mitted the  plaintiff  to  describe  in  detail  her  sufferings  resnltiag 
from  the  injuries  received.  Such  evidence  was  proper  for  the  con- 
sideration of  the  jury,  where  there  is  no  evidence  that  her  sufferings 
had  been  increased  or  made  greater  by  improper  treatment.     (Id.) 

23.  Absence  op  Prejudicial  Ebbor. — It  is  held  that  no  prejudicial 

error  appears  in  the  admission  or  rejection  of  evidence,  or  in  the 
instructions  of  the  eourt,  which  appear  to  have  stated  fully  and 
fairly  the  law  applicable  to  the  case.     (Id.) 

24.  Action  iob  Pebsonal  Injubibs — ^Nbgugbncb  op  Emplotkb^Db- 
fsonvB  Bucket  m  Unloading  Vessel — ^Knovtlbdob  op  DEPBor— 
SUPPOBT  OP  Yebdiot. — ^Ib  an  action  by  an  employee  engaged  in 
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nnloadinjr  a  yessel  for  negligence  of  his  employer  is  furnishing  a 
defective  bucket  for  delivering  coal  therefrom,  which  overturned  in 
midair  and  discharged  its  contents  upon  plaintiff,  to  his  serious  per- 
sonal injury,  where  it  appears  that  the  employer  had  knowledge  of  its 
defective  condition,  but  negligently  continued  to  use  the  same,  and 
that  the  defect  was  of  such  a  character  as  to  render  it  unsafe  for 
the  purpose  intended,  it  is  held  that  there  is  evidence  sufficient  to 
support  the  verdict  for  the  plaintiff.  (Hayes  ▼.  Western  Fuel  Co., 
634.) 

25.  Support  of  Verdict  Asainst  Contributoey  Neougenci. — It  is 
held  that  the  jury  was  justified  In  holding  that  the  accident  was  not 
due  to  any  contributory  negligence  of  the  plaintiff,  and  that  there 
was  no  such  assumption  of  risk  by  him  as  to  relieve  the  defendant 
from  liability.  The  servant  does  not  assume  the  risk  that  comes 
from  the  use  of  improper  appliances.     (Id.) 

26  DuTT  or  Master  to  Furnish  Bkasonably  Safe  Appliances — Ex- 

ception— Caution. — It  is  the  duty  of  the  master  to  furnish  reason- 
ably safe  appliances  to  the  servant  for  the  prosecution  of  his  work, 
and  to  exercise  reasonable  care  in  keeping  such  appliances  in  a 
safe  condition  for  use,  and  if  an  injury  results  to  the  servant  from 
the  failure  of  the  master  to  perform  this  duty,  the  master  is  liable 
for  the  consequences.  But  if  the  master  provides  and  keeps  only 
proper  tools  or  appliances  for  the  use  of  the  servant,  and  the  ser- 
vant selects  one  obviously  unfit,  the  master  is  not  liable,  though 
this  exception  to  the  master's  primary  duty  must  be  applied  with 
great  caution.     (Id.) 

27  DuTT  or  Master  to  Inspect  and  Correct  Appliances  BsroRS 

Use. — It  is  the  duty  of  the  master  to  inspect  appliances  and  discover 
their  defects  before  putting  them  in  use,  and  to  use  ordinary  care, 
diligence  and  skill  to  keep  them  in  good  and  safe  condition.  Ha 
can  neither  avoid  this  responsibility  by  delegating  it  to  any  servant, 
nor  by  simply  giving  general  orders  that  servants  shall  examine  for 
themselves,  before  using,  what  is  furnished  by  him.     (Id.) 

23.  Defective  Bucket  not  Selected  by  Plaintiff,  but  by  Forbman 
Bepresentino  Master. — It  appears  that  the  defective  bucket  was 
not  selected  by  the  plaintiff,  but  by  a  foreman,  who  in  the  selection 
of  the  bucket  represented  the  master,  and  gave  no  warning  to  plain- 
tiff of  its  defective  character;  and  the  jury  were  properly  instructed 
that  the  obligation  of  the  master  to  furnish  suitable  appliances  is 
a  duty  which  cannot  be  delegated  to  another,  so  as  to  exonerate 
the  employer  from  liability  for  its  negligent  performance.  The  act 
or  omission  of  the  foreman  was  the  act  or  omission  of  the  master, 
irrespective  of  his  grade.     (Id.) 

29.  Burden  of  Proof  to  Show  Plaintiff's  Knowledge  of  DBFEcrrvi 
Condition  of  Bucket. — The  burden  of  proof  rested  upon  the  de- 
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ftndant  to  thow  knowledge  bj  th«  plaintiif  of  tho  dofeetlTe  eoa- 
dition  of  the  bucket.  It  is  held  that  such  burden  of  proof  iras  not 
0UBtained,  and  that  there  is  no  direct  evidence  to  show  that  the 
plaintiff,  as  an  employee  in  the  hold,  had  any  knowledge  of  such 
defective  condition;  but  that  the  inference  la  fair  and  reasonable, 
from  the  fact  that  he  had  been  at  work  in  the  hold  but  a  few  hours 
before  he  was  injured  by  the  fall  of  the  bueketi  that  he  was  with- 
out knowledge  of  its  imperfect  condition.     (Id.) 

80.  Statutory  Limitation  of  Effect  of  Knowuedok.— Under  section 
1970  of  the  Civil  Code  as  amended  in  1907,  it  is  enacted  that: 
"Knowledge  by  an  employee  of  the  defective  or  unsafe  character 
or  condition  of  any  machinery,  ways,  appliances,  or  structures  of 
such  employer  shall  not  be  a  bar  to  recovery  for  any  injury  or 
death  caused  thereby,  unless  it  shall  also  appear  that  such  employee 
fully  understood,  comprehended  and  appreciated  the  dangers  inei- 
dent  to  the  use  of  such  defective  machinery,  ways,  appliances  or 
structures,  and  thereafter  consented  to  use  the  same,  or  continued 
in  the  use  of  the  same."  It  is  held  that  there  is  no  evidence  that 
he  had  such  understanding,  comprehension,  or  appreciation  of  fhe 
dangers  incident  to  the  use  of  the  defective  bucket.     (Id.) 

81.  Assumption  of  Risk — ^Pbopeb  Instruction. — The  court  properly 

instructed  the  jury  that:  "While  the  servant  assumes  all  of  the 
ordinary  risk  of  the  business  in  which  he  is  employed,  he  does  not, 
by  reason  of  his  employment,  assume  the  risk  of  defective  prem- 
ises, machinery,  or  structures  furnished  by  the  master,  if  the  defect 
was  either  known  to  the  master,  or  could  have  been  discovered  by 
the  master  by  a  reasonably  careful  inspection."     (Id.) 

82.  Pbopxb  Refusai«  of  Requested  Instbuction  as  to  Emplothknt 

of  Blacksmith  to  Make  Repairs. — A  requested  instruction  to  the 
eifect  that  the  employment  of  a  blacksmith  to  make  repairs  of 
defective  buckets  or  tubs  was  a  discharge  of  defendant's  duty  was 
properly  refused,  as  ignoring  the  duty  of  the  master,  in  the  first 
place,  to  furnish  suitable  appliances,  and  as  implying  that  he  may 
relieve  himself  of  responsibility  by  delegating  the  task  to  an  em- 
ployee, although  another  employee  in  a  different  line  of  work  was 
injured  in  consequence  of  the  act  of  one  who  represents  the  master 
in  the  selection  of  the  appliance,  and  as  lacking  in  simplicity,  and 
as  likely  to  be  misunderstood  by  the  jury,  and  as  being,  in  so  far 
as  correct,  fully  covered  by  the  other  instructions  of  the  court. 
(Id.) 

83.  Support  of  Special  Finding  and  General  Yebdigt.— It  is  held 

that  there  is  evidence  to  sustain  the  negative  answer  of  the  jury  to  a 
special  finding  submitted  upon  the  question  whether  'Ut  was  the  duty 
of  the  stevedores  employed  by  the  defendant  to  select  a  tub  or  tuba 
that  they  were  to  use  in  their  work  from  a  number  of  tabs  im  good 
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repair  kept  on  hand  bj  the  defendant";  but  it  ia  held  that  If  it 
were  unsupported,  it  cannot  require  a  reversal,  since  the  general 
Terdict  may  be  sustained  upon  the  theory  of  defendant's  negligence 
in  leaving  the  defective  bucket  upon  the  deck  of  the  vessel,  whence  it 
was  taken  and  put  into  use  in  the  hold.     (Id.) 

NEGOTIABLE  INSTRUMENTS.    See  Promissory  Note. 

NEW  TBIAIi. 

1.  Motion  fob  New  Trial — ^Newlt  Disooviebed  Evidence — ^Disgbs- 
TiON  of  Tbial  Coubt. — ^Where  a  motion  for  a  new  trial  was  made 
upon  newly  discovered  evidence,  under  the  rule  that  it  should  be 
of  such  a  character  as  to  render  a  different  result  proUable  upon  a 
new  trial,  such  question  is  one  to  be  determined  by  the  trial  court 
in  the  exercise  of  a  discretionary  power,  which  will  not  be  interfered 
with  except  when  manifest  abuse  is  apparent,  which  does  not  appear 
when  it  cannot  be  said  that  "it  is  clear  that  the  proposed  evidence 
would  render  a  different  result  probable."     (Lamb  v.  Wilke,  286.) 

0.  Action  fob  Monet  Received — Deduction  fob  Services — Motion 
ON  Minutes — Insufficient  Evidence — Notice  not  Specifyinq 
Pabticulars — Ebboe. — In  an  action  for  money  had  and  received  by 
an  attorney  to  plaintiff's  use,  in  which  the  attorney  pleaded  and 
sustained  a  large  deduction  for  the  value  of  his  services  to  plain- 
tiff, and  payment  of  the  residue,  and  the  verdict  was  for  the 
defendant,  and  the  plaintiff  moved  for  a  new  trial  on  the  min- 
utes of  the  court,  as  provided  in  subdivision  4  of  section  659 
of  the  Code  of  Civil  Procedure,  but  the  notice  of  the  motion  failed 
to  specify  any  particulars  wherein  the  evidence  was  insufficient  to 
prove  the  value  of  the  services  so  deducted,  as  required  by  that 
section,  it  was  error  for  the  court  to  grant  a  new  trial  for  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  in  that  regard. 
(Western  Pacific  Land  Co.  v.  Wilson,  838.) 

8.  Effect  of  Ebboneous  and  Conflicting  Instbuctions. — The  dis- 
regard by  a  jury  of  an  erroneous  instruction  is  not  ground  for  a  new 
trial;  and  where  the  instructions  are  contradictory,  and  other  in- 
structions would  justify  the  verdict  as  rendered,  the  verdict  cannot 
be  disturbed  on  account  of  an  erroneous  instruction  in  conflict  there- 
with, which  cannot  render  the  verdict  against  law,  as  a  ground  of 
new  triaL     (Id.) 

4.  Action  fob  Damages  fob  Tbespass  on  Real  Pbopebty — ^Drfendants 
Jointly  Chabqed — Plea  of  Ownebs  as  to  Act  of  Independent 
Contbactob — Obdeb  Gbantinq  New  Trial — Appeal. — In  action  for 
damages  for  trespass  to  real  property,  where  three  defendants  were 
jointly  charged,  and  two  of  them  were  owners  of  adjoining  prop- 
9ttj  who  pleaded  in  defense  that  the  sole  liability  was  that  of  as 
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NEW  TRIAL  (Continued). 

independent  contractor  who  had  been  employed  by  the  adjoining 
owners  to  construct  a  street,  it  is  held  that  upon  appeal  from  an 
order  granting  a  new  trial  as  to  all  of  the  defendants,  the  suffidenej 
of  such  defense  cannot  be  considered.     (Clark  v.  Torchiana,  786.) 

5.  Obdeb  Qeantino  New  Triai, — Eeview  ufon  Appeal — SuppiciEycT 

OF  Pleadings  not  Reviewable. — A  new  trial  is  a  re-examination 
of  an  issue  of  fact,  and  the  sufficiency  of  the  pleadings,  either  to 
support  the  plaintiff's  cause  of  action  or  to  maintain  any  particular 
defense  relied  upon,  is  not  involved  in  such  re-examination  of  an 
issue  of  fact,  and  therefore  cannot  be  considered  upon  appeal  from 
an  order  granting  a  new  trial.     (Id.) 

6.  Gensbal  Obdeb  Obantino  New  Tbial  as  to  These  Defendants— 

Impbopeb  Obdeb  as  to  Independent  Contbactob. — In  the  action  of 
trespass  brought  against  three  defendants  for  injury  to  plaintiff's 
lot,  and  cutting  off  a  portion  thereof  in  the  construction  of  a  street^ 
where  the  judgment  was  against  them  jointly,  and  a  new  trial  was 
granted  as  to  all  of  the  defendants,  where  the  evidence  clearly  ahows 
that  two  of  them  were  the  owners  of  lots  who  had  committed  no 
trespass  upon  the  plaintiff's  land,  and  that  the  other  defendant  was 
an  independent  contractor  employed  to  construct  the  street,  who  was 
alone  liable  for  the  trespass  committed,  it  is  held  that  the  new  trial 
was  properly  granted  as  to  such  two  defendants  and  improperly 
granted  as  to  such  independent  contractor.     (Id.) 

7.  Change  of  Common  law  Rule  as  to  Effect  of  Vacating  Obdeb 
AS  to  All  Joint  Tobt-feasobs. — The  settled  eommon-law  rule 
that  when  a  verdict  or  judgment  against  several  persona  jointly 
charged  as  tort-feasors  is  set  aside  for  error  as  to  one  or  more  of 
them,  a  reversal  of  the  same  is  necessitated  as  to  all  of  them,  has 
been  materially  modified,  if  not  entirely  suspended,  by  statute  in 
this  state,  in  which  it  is  now  the  rule  that,  if  a  verdict  and  judg- 
ment be  given  against  several  persons  sued  jointly,  the  verdict,  if 
found  erroneous  as  to  one  of  them,  may  be  vacated  as  to  that  one 
only,  and  continue  in  full  force  and  effect  as  to  the  remaining 
defendants.     (Id.) 

8.  Question  of  Actual  Damages — Punitivb  Damages  not  Involved. 

Where  the  evidence  clearly  shows  that  the  amount  of  actual  dam- 
ages to  plaintiff's  land  exceeded  the  amount  allowed  by  the  verdict 
of  the  jury,  no  question  of  punitive  damages  is  involved  in  tbe  ease 
or  arises  upon  the  record.     (Id.) 

Bee  Appeal,  8,  4;  Assault,  3,  4;  Criminal  Law,  45,  78. 

NONSUIT. 

BuLEs   AS  TO   Motion   fob   Nonsuit— Pbbsumptions. — A   motion   for 
a  nonsuit  assumes  as  true  every  fact  which  the  evidence  and  pre- 
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NONSUIT  (Continued). 

sumptions  fairly  dcducible  therefrom  tend  to  prove,  and  which 
was  esj^ential  to  entitle  the  plaintiff  to  recover.  On  such  motion, 
the  evidence  must  be  taken  most  strongly  against  the  defendant, 
and  contradictory  evidence  must  be  disregarded,  and  the  motion 
denied,  if  there  is  any  substantial  evidence  tending  to  prove  plain- 
tiff's case,  without  passing  upon  the  sufficiency  of  such  evidence. 
The  rules  as  to  nonsuit  are  the  same  whether  the  trial  ia  by  the  court 
or  by  a  jury.     (Marron  v.  Marron,  326.) 

See  Trust,  5,  6. 

OFFICE  AND  OFFICERS. 

1.  Change  in  Compensation  of  Office  During  Term — Presumption 
OF  Increase— Changs  Inoperative  Until  New  Term. — Where 
new  legislation  makes  a  change  in  the  amount  of  compensation 
to  be  paid  to  the  incumbent  of  an  office  elected  for  a  specified 
term,  unless  it  clearly  appears  by  its  terms  that  such  change  will 
not  operate  to  increase  the  compensation  theretofore  paid,  it  will 
be  presumed  that  the  compensation  is  thereby  increased,  and  that 
the  legislature  did  not  intend  it  to  be  operative  upon  the  current 
term  of  office;  but  if  it  may  actually  or  presumptively  increase  the 
compensation,  it  is  to  be  postponed  in  its  effect  until  the  commence- 
ment of  a  new  term  of  office,  to  which  the  successor  to  the  incumbent 
may  be  elected.     (Williams  v.  Garey,  769.) 

2.  Changs  of  Legislation  During  Incumbency  of  County  Recorder 
OF  Imperial  County — Decheasb  of  Salary — Deputies  Paid  from 
Treasury — Presumption. — ^Where  after  an  incumbent  of  the  office 
of  county  recorder  of  Imperial  county  had  assumed  office  on  a  fixed 
■alary  of  $3,000,  under  the  obligation  to  perform  all  of  the  duties 
of  the  office,  and  to  pay  any  deputies  therefrom,  when  that  county 
belonged  to  the  thirty-sixth  class,  the  legislature  assumed  to  change 
its  classification,  and  reduced  the  salary  of  that  office  to  $2,000,  and 
provided  for  "as  many  copyists  as  may  be  required,"  who  should 
be  paid  out  of  the  county  treasury,  which  right  did  not  previously 
exist,  and  the  incumbent  assumed  to  appoint  copyists  to  be  so  paid, 
it  is  held  that  it  must  be  presumed  that  an  increase  of  compensa- 
tion would  thereby  result,  and  that  the  legislature  did  not  intend 
that  such  change  should  be  put  into  operation  prior  to  the  com- 
mencement of  a  new  term«     (Id.) 

S.  Mandamus  of  Copyist  of  Recorder  to  Auditor — Improper  Al- 
lowance OF  Writ — Reversal. — Where  a  copyist  appointed  by  the 
incumbent  recorder  sought  by  mandamua  to  compel  the  auditor  to 
pay  his  demand  out  of  the  county  treasury,  and  a  demurrer  to  the 
petition  for  the  writ  was  overruled  and  a  peremptory  writ  was 
erroneously  ordered  as  prayed  for,  the  judgment  must  be  reversed 
i9  Osl.  App.— 6f 
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OFFICE  AND  OFFICERS  (Continued). 

with  direction  to  sustain  the  demurrer  to  the  petition  for  the  writ. 
(Id.) 

4.  Change  in  Compensation  During  Teem  —  Pebsumptiom  of  In- 
crease—  Change  Inoperative  —  Improper  Writ  or  Mandate. — 
The  facts  and  principles  in  this  case  are  the  same  as  those  in- 
volved in  WUliamt  v.  Garey,  ante,  p.  769,  and  the  judgment  is 
reversed  upon  the  authority  of  that  case.     (Williams  v.  Garey,  774.) 

5.  Change  in  Compensation  During  Term — ^Presumption  of  In- 
crease—  Change  Inoperative  —  Improper  Writ  of  Mandate. — 
The  facts  and  principles  involved  in  this  case  are  the  same  as  those 
involved  in  Williams  ▼.  Garey,  ante,  p.  769,  and  the  judgment  io 
reversed  upon  the  authority  of  that  case.     (Baker  ▼.  Garey,  773.) 

0.  Countt  Clerk — Increase  of  Compensation — Provision  for  Sal- 
aried Deputy. — Where  at  the  time  of  the  election  of  a  county  clerk 
of  Imperial  county,  while  it  was  a  county  of  the  thirty-sixth  class, 
his  compensation  was  fixed  at  $2,200  per  annum,  which,  as  provided 
by  section  4290  of  the  Political  Code,  was  made  full  compensation 
for  services  rendered  by  him,  his  deputies  and  assistants,  and  during 
his  incumbency  the  county  was  changed  to  the  thirty-sixth  and  one- 
half  class,  and  the  compensation  of  the  county  clerk  was  fixed  at 
$2,400  per  annum,  and  a  deputy  was  provided  for  at  a  salary  of 
$900  per  annum,  not  before  provided  for,  and  the  incumbent  county 
appointed  such  a  deputy  at  the  salary  stated,  it  is  held  that  the 
provision  therefor  constituted  an  increase  of  the  compensation  of 
the  incumbent,  prohibited  by  section  9  of  article  XI  of  the  con- 
stitution.    (Elder  v.  Garey,  776.) 

7.  Distinction  Bvtwesn  Additional  Deputt  and  New  Deputt.— 
Although,  where  an  officer  at  the  beginning  of  his  term  is  allowed 
salaried  deputies  payable  out  of  the  county  treasury,  the  provision 
for  an  additional  deputy  so  payable  does  not  constitute  an  increase 
in  the  salary  of  the  office,  yet  where,  as  in  this  case,  all  deputies 
or  assistants  are  to  be  paid  out  of  the  incumbent's  salary,  a  pro- 
vision for  a  new  deputy  to  be  paid  out  of  the  county  treasury  con- 
stitutes a  forbidden  increase  in  the  salary  of  the  incumbent.  Thib 
distinction  must  be  regarded  as  settled  law.     (Id.) 

&  Improper  Mandate  for  Salary  of  New  Deputy. — Where  the  court 
below  improperly  overruled  a  demurrer  to  the  petition  of  the  deputy, 
improperly  appointed  by  the  incumbent,  for  a  writ  of  mandate  to 
enforce  the  payment  pf  the  salary  of  such  deputy  in  the  sum  of 
$1,445  out  of  the  eounty  treasury,  and  ordered  the  auditor  appel- 
lant to  draw  his  warrant  therefor,  and  gTantad  a  peremptory  writ, 
it  is  held  that  the  judgment  must  be  reversed  with  direction  to 
tiie  trial  court  to  sustain  the  demurrer  to  the  petition      (Id.) 

f.  Police  Departmbnt  of  San  Feanoisoo — Dismissal  of  Chief  uu 
Police  for  Dereliction  in  Duty  from  Department— Mandamus 
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OFFICE  AND  OFFICERS  (Continued). 

Afteb  Thbeb  Ykabs — Bab  oj  STATUTB.~Wbere  a  ebief  of  poliee  of 
the  city  and  eoontj  of  San  Francisco  was  found  by  the  board  of 
poliee  eommissioners  guilty  of  dereliction  in  duty,  and  was  dismissed 
both  from  the  office  of  chief  of  police  and  from  the  department,  and 
after  the  lapse  of  three  years,  he  for  the  first  time  made  a  demand 
for  reinstatement  as  a  captain  of  police,  which  demand  was  refused, 
the  statute  of  limitations  had  run  against  such  demand,  and  it  will 
not  support  a  writ  of  mandate  to  compel  such  reinstatement.  If  his 
contention  as  to  the  illegality  of  his  dismissal  from  the  department 
is  well  founded,  he  could  immediately  upon  his  dismissal  have  per- 
fected his  right  to  the  remedy  by  mandate  by  making  his  demand  for 
reinstatement  or  assignment  to  duty  as  captain  of  police.  (Wittman 
T.  Board  of  Police  Commrs.,  229.) 

10.  Rule  as  to  Demand  as  Condition  Pbecedent  to  Legal  Relief — 
AccBUAL  OF  Cause  of  Action — Running  of  Statute  of  Limita- 
tions.— It  is  a  recognized  rule  that,  where  a  right  has  fully  accrued, 
except  for  some  demand  to  be  made  as  a  condition  precedent  to 
legal  relief,  which  the  claimant  can  at  any  time  make  if  he  so  chooses, 
the  cause  of  action  has  accrued  for  the  purpose  of  setting  the  stat- 
ute of  limitations  running.  The  claimant  cannot  indefinitely  pro- 
long his  right  to  enforce  bis  claim  by  neglecting  to  make  the 
demand  until  it  suits  his  convenience  to  do  so.     (Id.) 

See   Election;   Justice  of  Peace;   Poliee  Pension  Fund;   Street 
Assessments,  1-3. 

OPTION.    See  Promissory  Note,  1,  2;  Sale,  16;  Specific  Performance,  1, 

ORDINANCES.     See  Municipal  Corporations,  1;  Negligence,  17,  21. 

PANDERING.     See  Criminal  Law,  62-65. 

PARENT  AND  CHILD. 

I.  Divorce  in  Nevada — Custody  of  Children  Awarded  to  Wife — Ali- 
mony not  Enforceable  in  This  State. — ^Where  a  wife  obtained 
a  decree  of  divorce  in  the  state  of  Nevada,  upon  service  of  summons 
upon  the  husband  in  this  state,  and  the  decree  awarded  her  the 
custody  of  the  children  and  alimony  against  the  husband  in  the  sum 
of  $100  per  month,  the  Nevada  court  acquired  no  jurisdiction  of  the 
person  of  the  husband,  and  the  portion  of  the  decree  allowing  ali- 
mony is  not  enfoieeable  against  him  in  this  state.  (Matter  of 
McMullen,  481.) 

I.  Parental  Duty  of  Father  to  Support  Minor  Children — ^Non- 
enporceabilitt  of  Decree  for  Alimony  not  a  "Lawful  Excuse* 
Under  Penal  Code. — The  father  owes  a  parental  duty  to  support 
M  minor  children,  and  the  nonenforceability  of  the  decree  for  ali- 


Digitized  by 


Google 


900  Parties. 

PARENT  AND  CHILD  (Continued). 

monj  is  not  ft  "lawful  excuse"  for  the  neglect  of  that  dutj,  withia 
the  meaning  of  section  270  of  the  Penal  Code,  proriding  that 
"A  parent  who  willfully  omits,  without  lawful  excuse,  to  furnish 
necessary  food,  clothing,  shelter  or  medical  attendance  for  his  child 
is  punishable  by  imprisonment  in  the  state  prison  or  in  the  eonnty 
jail,  not  exceeding  two  years,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both."     (Id.) 

8.  Custody  of  Children  Awabded  to  Wife  Under  Decree  not  Be- 
QUiRiNQ  Exclusive  Support  Under  Civil  Code — Implied  Findings. 
Under  the  circumstances  appearing,  although  the  custody  of  the 
children  was  awarded  to  the  wife,  it  is  not  made  her  duty  exclusively 
to  support  the  children,  within  the  meaning  of  section  196  of  the 
Civil  Code.  The  decree  as  made  presupposes  findings  that  the  hus- 
band was  not  a  suitable  person  to  have  the  custody  of  the  children, 
and  that  their  mother  was  financially  unable  to  bear  the  burden  of 
their  proper  support,  and  that  it  was  necessary  that  the  husband 
should  continue  such  support;  and,  therefore,  it  cannot  be  held  that 
the  divorced  wife  must  provide  exclusive  support  therefor  under  sec- 
tion 196  of  the  Civil  Code.     (Id.) 

4.  Punishment  of  Husband  Under  Penal  Code  for  Nonsuppobt  of 
Minor  Children — ^Habeas  Corpus. — Where  the  husband  was  pun- 
ished, under  section  270  of  the  Penal  Code,  for  willfully,  and  without 
lawful  excuse,  having  omitted  to  provide  for  the  support  of  his 
minor  children,  he  is  not  entitled  to  be  released  from  the  custody 
of  the  sheriff  of  the  proper  county,  on  habeas  corpus,  on  the  ground 
that  he  is  restrained  from  his  liberty  without  any  authority  of  law; 
and  he  must  be  remanded  to  the  custody  of  such  sheriff.     (Id.) 

See  Criminal  Law,  54-61. 

PARTIES.    See  Appeal,  8;  Building  Contract,  6;   Contract,  20;   Bes 
Adjudicata. 

PARTNERSHIP. 

1.  Building  Contract — Assignment  to  Partnership — Action  by  As- 
signee OF  Partnership — Question  of  Fictitious  Designation- 
Sufficiency  OF  Complaint. — ^Where  a  building  contract  was  assigned 
to  a  partnership  designated  as  "F.  X.  Trudel  &  Son,"  in  an  action 
on  said  contract  brought  by  F.  X.  Trudel,  as  assignee  of  the  part- 
nership, for  the  balance  due  on  the  contract,  and  for  extra  work  done 
by  the  partnership,  the  complaint  is  not  subject  to  a  general  de- 
murrer on  the  ground  that  the  firm  name  is  a  fictitious  designation, 
and  that  the  complaint  does  not  show  that  the  partnership  had  eora- 
plied  with  the  provisions  of  section  2466  of  the  Civil  Code,  (Tmdel 
V.  Butori,  584.) 
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PABTNEBSHIP  (Contmued). 
2.  Question  of  Fictitious  Ghabagteb  of  Pabtnbrship— Nams  Iicma- 
TBRUL  IN  Action  by  Assignee  of  Pabtnership. — Though  there  is 
authoritj  to  sustain  the  position  that  the  designation  of  the  partner- 
ship name  as  ''F.  X.  Trudel  ft  Son"  is  not  fictitious,  yet,  without 
passing  upon  that  question,  it  is  held  to  be  the  law  of  this  state  that, 
without  regard  to  the  fictitious  character  of  the  partnership  designa- 
tion, though  the  partnership  itself  cannot  sue  thereon  for  not  having 
complied  with  section  2466  of  the  Ciyil  Code,  nevertheless  the  as- 
signee of  the  partnership  may  sue  thereon  without  regard  to  such 
compliance.     (Id.) 

See  Corporations,  18;  Fraud,  6. 
PATENT.    See  Adverse  Possession,  1-3. 

PAYMENT. 

1.  Check  fob  Besidub  Given  as  Payment— Cash  on  Dbposii^— Bi- 
tention  Afteb  Subsequent  Insolvency  of  Bank— Question  fob 
JuBY — ^Ebeoneous  Instruction. — ^Where  defendant  gave  a  check 
for  the  residue  for  payment,  when  defendant  had  a  large  sum  on 
deposit  in  a  bank,  at  a  time  when  it  might  be  promptly  cashed, 
but  it  was  retained  by  plaintiff  for  about  one  month  without  pres- 
entation, until  after  the  insolvency  of  the  bank,  the  question  whether 
such  check  was  retained  for  an  unreasonable  time,  and  whether  it 
had  effect  as  a  payment,  is  a  question  to  be  left  to  the  jury;  and 
it  was  error  to  instruct  them  as  matter  of  law  that  the  giving 
and  retention  of  the  check  did  not  amount  to  payment,  and  that 
the  jury  should  disregard  all  evidence  as  to  the  check.  (Western 
Pacific  Land  Co.  v.  Wilson,  338.) 

2.  Duty  of  Cbeditob  as  to  Check  Given  as  Payment — Effect  of 
Unbeasonablb  Delay. — Where  a  check  is  given  as  payment,  unless 
it  is  refused,  if  the  payee  does  not  wish  to  cash  it,  it  is  his  duty  to 
return  it,  and  unreasonable  delay  in  returning  it  may  make  it 
equal  to  payment.     (Id.) 

3.  Complaint    fob   Legal   Sebvices — Nonpayment — Issue — Pboof — 

Finding. — A  complaint  in  an  action  to  recover  the  value  of  legal 
services  must  allege  the  nonpayment  of  the  claim,  and  where  it  is 
put  in  issue  by  the  answer,  it  is  equally  necessary  to  prove  it;  and 
where  findings  are  not  waived,  it  must  be  substantially  found,  in 
order  to  support  a  judgment  for  the  plaintiff,  that  the  money  had 
not  been  paid.     (Harlan  ▼.  Lambert,  349.) 

4.  Finding  of  Alleged  Value  of  Sebvices  and  of  Pabt  Payment — 

Implied  Finding  of  Nonpayment  of  Besidue — Conclusion  of 
Law — SUPPOBT  of  Judgment. — In  such  action  a  finding  in  favoi 
of  the  alleged  value  of  the  services  in  the  sum  of  $650,  and  that 
the  sum  of  |150  has  been  paid  thereon,  necessarily  implies  a  finding 
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that  no  other  sum  had  been  paid  thereon,  espeeiallj  when  construed 
with  the  express  eonclusion  of  law  that  the  plaintiff  is  entitled  to 
judgment  in  the  sum  of  $500,  whether  construed  as  an  additional 
finding  of  fact  or  not.  Such  findings  and  conclusion  certainly  sup- 
port the  judgment  for  that  sum,  without  the  necessity  of  any  other 
finding  in  relation  thereto.     (Id.) 

See  Banks,  2,  3;  Promissory  Note,  8;  Release). 

PLEADING. 

L  Replevin — Amendment  of  Complaint  Before  Trial — ^Exclusion  of 
Pbopebtt  not  Owned — Discretion  of  Court — Purposes  and  Ef- 
fects of  Amendment. — ^Where  the  plaintiff  in  an  action  of  replevin 
discovers  before  trial  that  he  is  not  entitled  to  all  of  the  articles  of 
personal  property  sued  for,  it  is  a  proper  exercise  of  the  discretion 
of  the  court  to  permit  an  amendment  to  the  complaint  excluding  there- 
from the  portion  of  the  property  to  which  he  is  not  entitled.  Th« 
purposes  and  effects  of  such  amendment  would  be  to  promote  the 
determination  of  the  cause  upon  its  merits,  and  to  invoke  the  judg- 
ment of  the  court  or  jury  upon  the  real  issue  between  the  parties. 
(Mills  V.  Jackson,  695.) 

2.  Action  Against  Husband  and  Wips— Evidence  Showing  Equi- 
table Estoppei.  of  Wipe— Amendment  to  Conform  to  Proofs. — 
Whore  the  complaint  in  replevin  against  a  husband  and  wife  was 
framed  on  the  theory  that  the  property  claimed  was  derived  from 
both  of  them,  but  the  evidence  showed  that  the  wife  was  not  an 
actual  vendor  of  the  property,  and  that  she  persistently  represented 
to  the  purchaser  that  she  had  no  interest  in  the  property,  and  that 
it  belonged  solely  to  her  husband,  and  that  she  was  equitably  es- 
topped to  deny  his  ownership,  it  was  within  the  discretion  of  the 
court  to  permit  an  amendment  of  the  complaint  to  state  the  facts 
eonstituting  such  equitable  estoppel,  which  may  be  pleaded  in  such 
manner  as  to  raise  a  conclusive  presumption  against  her,  under  sub- 
division 3  of  section  1962  of  the  Code  of  Civil  Procedure.     (Id.) 

8.  Complaint  Showing  Misjoinder  of  Causes  of  Action  and  of 
Paeties — Demurrers  Properly  Sustained — Proper  Judgment. — 
Where  a  complaint  improperly  joined  several  distinct  and  inde- 
pendent causes  of  action,  and  misjoined  numerous  parties  defendant, 
against  many  of  whom  no  cause  of  action  was  stated,  and  demurrers, 
both  general  and  special,  were  properly  sustained,  and  plaintiff  pre- 
ferred to  stand  upon  his  complaint,  without  amendment,  the  trial 
eourt  properly  entered  judgment  for  the  defendants,  and  the  judg- 
ment must  be  affirmed  upon  plaintiff's  appeal  therefrom.  (Lapique 
▼.  Monroe,  253.) 

4.  Action  on  Note — Cross-complaint— Demurrer  Pending — ^Want  of 
Answer — Trial  and  Verdict  fob  Plaintiff — Objection  upon  Af- 
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PLEADING  (Contiiiaed). 

PEAL  NOT  Permitted. — ^In  an  action  upon  a  note,  tbe  exeention  of 
which  was  admitted,  where  a  cross-complaint  reiterated  a  defense  set 
forth  in  the  answer,  that  the  note  was  given  in  renewal  of  a  note 
for  which  security  was  pledged,  so  that  npon  default  the  security 
should  be  treated  as  payment,  and  that  the  note  sued  upon  was  with- 
out consideration,  and  which  sought  further  to  reform  a  certificate 
given  by  defendant  to  plaintiff  that  the  first  note  was  secured,  so 
as  to  correspond  with  such  defense,  to  which  cross-complaint  plain- 
tiif  demurred,  which  demurrer  was  pending  when  both  parties  went 
to  trial  by  jury,  treating  the  cross-complaint  as  in  issue,  and  the 
verdict  was  for  plaintiff,  who  was  not  in  default  upon  the  cross- 
eomplaint,  under  the  circumstances,  defendant  will  not  be  per- 
mitted to  object  upon  appeal  for  the  first  time  that  the  cross-com- 
plaint was  not  answered.     (Kern  Valley  Bank  v.  Koehn,  247.) 

5.  Settled  Bulb  as  to  Waiver  or  Formal  Answer. — The  rule  is  well 
established  that,  where  both  parties  treat  an  affirmative  defense  as 
denied,  the  want  of  a  formal  answer  thereto  will  be  deemed  waived. 
(Id.) 

6.  Proper  Exclusion  op  Letter  prom  Bbspondent  Bank. — The  eourt 
properly  excluded  from  evidence  a  letter  of  the  respondent  bank, 
wherein  it  was  stated  that  it  held  certain  personal  property  as  col- 
lateral security  for  the  payment  of  the  note,  where  the  record  dis- 
closes no  theory  upon  which  the  statement  could  be  deemed  material 
or  competent  evidence.     (Id.) 

7.  Action  to  Recover  Deposit — Sale  op  Cattle — Unverified  Com- 
plaint— General  Denial — Burden  op  Proop — Dbpense  op  First 
Breach — Refusal  to  Accept  Cattle — Proof  Without  Pleadino. — 
In  an  action  to  recover  a  deposit  made  by  plaintiff's  assignor  on  the 
sale  of  cattle  to  be  made  by  defendant,  where  the  complaint  is  un- 
verified, and  the  answer  is  a  general  denial  of  every  allegation  of  the 
complaint,  the  burden  is  npon  the  plaintiff  to  prove  such  allegations, 
and  the  defendant  may  show  under  the  general  issue  that  plaintiff's 
assignor  first  broke  the  contract  by  refusing  to  accept  the  cattle  ten- 
dered by  defendant  in  compliance  therewith,  and  he  is  not  required 
to  plead  such  defense  nor  to  seek  damages  by  way  of  cross-complaint 
for  such  first  breach.  (San  Francisco  Commercial  Agency  v.  Wide- 
mann,  209.) 

8.  Findings  Supportino  Judgment — Nature  op  Obligation  Imma- 
terial.— ^Where  the  trial  court  found  upon  sufficient  evidence  that 
plaintiff's  assignor  first  broke  the  contract  without  fault  or  failure 
of  the  defendant,  it  follows  that  no  cause  of  action  existed  for  the 
return  of  the  deposit  made  thereunder,  and  the  findings  in  favor 
of  the  defendant  were  sufficient  to  support  the  judgment  in  his 
tsLvoti  and  no  further  inquiry  is  needed  as  to  the  nature  of  th« 
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FLEADINQ  (Continued). 

defendant's  obligation  to  supply  the  cattle  or  ai  to  tlie  proper  evl- 
denee  to  prove  the  same.     (Id.) 

Bee  Aesault,  1,  2;  Building  Contract,  2,  4-4;  Claim  and  Deliver/, 
4-6;  Contract,  3-6,  13,  20,  21;  Corporations,  11,  13-15; 
Counterclaim;  Fraud,  1,  5,  7,  8;  Insurance,  1;  Interpleader; 
Lease,  8;  Mechanics'  Liens,  3,  4,  6,  13-16,  22;  Negligence,  1,  7; 
Kew  Trial,  5;  Parties;  Partnership;  Pajment,  3;  Sale,  12-14; 
Street  Assessment,  4;  Unlawful  Detainer,  1,  4;  Vendor  and 
Vendee,  5;  Will,  1. 

POLICE  COUBT.    See  Criminal  Law,  82. 

POLICE  OFFICEBS.    Set  Office  and  Officers,  (^,  10;    Police   Pesisioa 
Fund. 

POLICE  PENSION  FUND. 

1.  Pension  Belief  Under  Act  of  ISSO^Supersedubs  bt  Ghartbi^^ 

DEA.TH    OF    PbIOB    PeNSIONEB    AFTEB    CHABTEBr-BlOHTS    OF    WiDOW 

Confined  to  Chabteb. — The  charter  of  the  city  and  county  of  &an 
Francisco  relative  to  the  pensioniog  of  police  officers,  their  wives  and 
other  dependents,  which  took  effect  January  1,  1900,  was  intended  to 
supersede  and  repeal  the  provisions  of  the  prior  act  of  1909  on 
that  subject,  as  respects  all  rights  not  then  actually  vested  there- 
under, and  where  a  police  officer  who  was  pensioned  under  the  prior 
statute  died  after  the  taking  effect  of  the  charter,  his  widow,  who  is 
entitled  to  no  rights  under  the  provisions  of  the  charter,  can  claim 
none  under  the  superseded  act.     (Cohrn  v.  Henderson,  89.) 

2.  PowEB  TO  Bepeal  OB  Alteb  Law — Contingent  Bight  not  Vested. 

A  law  providing  pensions  for  officers  and  their  dependents  may  be 
repealed  or  altered  at  any  time  before  the  happening  of  the  con- 
tingency upon  which  the  right  to  the  pension  vests.     (Id.) 

8.  Police  Belief  and  Pension  Fund — Unmabried  Sisters  of  Deceased 
Police  Officer  Entitled  to  Share — ^"Widowed  Sisters"  Included. 
Under  section  7  of  "An  act  to  create  a  poUce  relief,  health  and  life 
insurance  pension  fund  in  the  several  counties,  cities  and  counties, 
cities  and  towns  of  the  state,"  approved  March  4,  1889  (Stats.  1889, 
p.  56),  and  amended  March  31,  1891  (Stats.  1891,  p.  287),  providing 
that  in  case  of  the  death  of  a  police  officer  from  natural  causes,  after 
ten  years  of  service,  ''then  his  widow  and  children,  or  if  there  be  no 
widow  and  children,  then  his  mother,  or  unmarried  sisters,  shall  be 
entitled  to  the  sum  of  $1,000  from  such  fund,"  "widowed  sisters"  of 
the  deceased  must  be  deemed  "unmarried  sisters"  entitled  to 
share  equally  in  said  fund  with  a  "sister  who  had  never  married,** 
and  it  was  error  to  exclude  them  from  such  share.  (Mott  T. 
Seanlan,  250.) 

4.  Purpose  of  Act — Unwarranted  Distinction  as  to  "Unmabried 
SiaTBM"— -Othsb  Legislation — Class  of  Sisters  not  PbefebbePi— 
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POLICE  PENSION  FUND  (Continued). 

Th«  pnrpoM  of  the  act  if  to  make  provision  for  those  equally  near 
and  dear  to  police  officers,  and  to  provide  a  reward  for  long,  eour- 
ageons  and  faithful  performance  of  dutj  in  the  event  of  death.  A 
widowed  sister  of  a  policeman  is  as  close  to  her  brother  as  one  who 
Ikas  never  married,  and  there  being  little  difference,  if  anj,  as  to  their 
necessities  and  abilities  to  earn  a  living,  it  would  seem  that  the  legis- 
lature intended  no  distinction  between  them,  where  the  other  legis- 
lation of  the  state  is  in  harmony  with  such  intent,  and  no  reason 
appears  why  the  law-making  power  should  have  intended  to  prefer 
one  class  of  sisters  to  the  other.     (Id.) 

PBACTICE.  See  Appeal;  Attachment;  Bill  of  Exceptions;  Costs; 
Establishment  of  Title;  Evidence;  Findings;  Instructions; 
Interpleader;  Judgment;  Jury  and  Jurors;  Mandamus;  New 
Trial;  Nonsuit;  Pleading;  Receiver;  Rule  of  Court;  Summona. 

PRINCIPAL  AND  AGENT.    Bee  Agency. 

PROBATE  LAW.    See  Estates  of  Deceased  Persona. 

PROHIBITION.    See  Juvenile  Coxatf  8. 

PROMISSORY  NOTB. 

1.  Untenable  Action  on  Note — Payment  at  Mattjwtt  a  Condition 
OF  Option  to  Buy  Land — Rescission  of  Option  Before  Suit — ^Re- 
lease OF  Makebs  and  Guarantors. — ^Where  plaintiff  had  contracted 
with  a  defendant,  as  principal,  that  on  condition  that  he  should  pay 
a  note  executed  by  a  comaker  with  him,  and  indorsed  by  other  par- 
ties as  guarantors,  at  maturity,  he  should  be  entitled  to  an  option 
to  buy  land  at  an  agreed  price,  and  upon  the  failure  to  pay  the 
said  note  at  maturity,  plaintiff  rescinded  the  option,  by  notifying 
such  defendant  "that  all  your  rights  under  the  said  option  agreement 
have  been,  by  your  failure  promptly  to  pay  said  note,  terminated 
and  you  are  hereby  given  formal  notice  to  that  effect,"  such  rescis- 
sion terminated  all  liability  of  the  makers  and  guarantors  upon  the 
note,  and  the  plaintiff  cannot  thereafter  maintain  an  action  thereon. 
(Title  Insurance  &  Trust  Co.  v.  King  Land  A  Improvement  Co.,  458.) 

2.  Agreement  fob  Option  Executory — Termination — ^Estoppel. — 
The  contract,  so  far  as  affecting  the  giving  of  an  option,  is  to  be 
interpreted  as  executory  on  both  sides.  The  contracting  defendant 
could  not,  under  his  executory  agreement,  secure  the  option  until  he 
had  satisfied  the  indebtedness  which  constituted  the  consideration 
for  his  privilege;  and  the  executory  contract  to  give  the  option  was 
by  its  terms  dependent  upon  such  payment,  and  could  be  rescinded 
for  nonpayment.    When  it  is  thus  terminated  on  both  sideSi  neither 
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PBOMISSOBY  NOTE  (Continued). 

party  can  thereafter  in  any  way  enforce  the  eontract.  The  plaintiff 
eannot  be  permitted  to  collect  the  full  consideration  ag:reed  to  be 
paid  as  the  price  of  an  optional  right,  and  at  the  same  time  decline 
to  permit  the  exercise  of  such  right.     (Id.) 

S.  Action  fob  Balance  Dm  on  Note — Defense  of  Payment  bt  Other 
Notes — Eyidencb  of  Collateral  Secubity — Support  of  Finding. 
Where  the  note  in  suit  had  been  transferred  to  a  bank  for  coUee- 
tion,  and  the  makers  had  transferred  other  notes  to  the  bank  held 
by  them  against  third  parties,  which  the  makers  pleaded  were  trans- 
ferred to  the  bank  in  payment,  but  the  evidence  is  abundantly  suf- 
ficient to  sustain  the  finding  of  tfie  court  that  the  transfer  to  the 
bank  was  by  way  of  collateral  security  only,  and  that  the  amount 
collected  by  the  bank  on  the  securing  notes  was  insufficient  to  pay 
the  note  secured,  it  is  held  that  plaintiff,  haying  taken  up  from 
the  bank  the  original  note,  could  sue  the  makers  thereon  for  the 
unpaid  balance,  there  being  no  question  that  the  bank  properly 
applied  the  whole  of  the  money  received  from  the  securing  notes. 
(Walker  v.  Dizon,  368.) 

4.  Question  of  Laches  of  Bank  in  Collectino  Securino  Notes — 

DiSCHABQE  OF  MAKERS   ON   SECURED   NOTE  NOT   SHOWN   BT  BECORD. 

It  is  held  that  there  is  nothing  in  the  record  upon  appeal  to  show 
that  there  was  any  such  laches  on  the  part  of  the  bank  in  collect- 
ing the  securing  notes  as  would  operate  to  discharge  the  makers 
of  the  note  secured,  since  the  maturity  of  such  securing  notes  is  not 
disclosed,  the  time  when  the  action  was  brought  thereon  does  not 
appear,  and  there  is  nothing  in  the  record  to  indicate  laches,  even 
if  such  defense  were  otherwise  presented  by  the  record.  (Id.) 
See  Agency;  Contract,  1;  Quaranty. 

PUBLIC  LANDS.    See  Adverse  Possession,  !-«. 

PUBLIC  OFFICEBS.    See  Office  and  Officen. 

POLICE  POLICY.    See  Contract,  18,  19. 

PUBLIC  RECORDS. 

1.  Public  Writings — School  Census  Reports— Right  of  Cftizsk  to 
Inspect  and  Copy — Sale  op  Books  to  School  Children — Man- 
damus to  Board  of  Education. — ^Under  section  1S92  of  the  Code  of 
Civil  Procedure,  providing  that  ''Every  citizen  has  a  right  to  inspect 
and  take  a  copy  of  any  public  writing  of  this  state,  except  as  other- 
wise provided  by  law,''  construed  in  connection  with  section  1894  of 
the  same  code,  classifying  "public  writings/'  as  including  "official 
documents,"  a  citizen  has  the  right  to  inspect  and  copy  the  census 
reports  of  school  children  kept  in  the  office  of  the  board  of  education 
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PUBLIC  EEOOBDB  (Continned). 

of  the  rity  and  countj  of  San  Franeiseo,  tiiongb  hit  object  it  to 
itfl  books  to  laeb  lebool  ebildren;  and  mandamnu  will  lie  in  bia 
favor  to  compel  such  board  of  education  to  allow  such  inspection  and 
copy.  (Harrison  v.  Powers,  762.) 
8.  General  Bule  Allowimo  Envobcement  of  Statutory  Right. — It 
is  a  general  rule,  well  eetablished  by  authority,  that  where  a  statute 
expressly  confers  the  right  upon  a  citizen  to  inspect  or  to  copy  a 
public  record,  and  he  seeks  to  exercise  said  right  for  no  unlawful 
or  scandalous  purpose,  but  in  aid  of  a  lawful,  though  private,  busi- 
ness, the  statutory  right  may  not  be  denied  him  by  the  officer  hav- 
ing the  custody  of  the  public  record,  and  if  denied  by  such  oi&cer 
will  be  enforced  by  the  appropriate  action  of  the  court.     (Id.) 

PUBLIC  UTILITIES.    See  Municipal  Corporations,  d-l(^. 

QUANTUM  MERUIT.    See  Broker,  8;  Building  Contract,  1. 

QUIETINQ  TITLE.    See  Deed,  1-5;   Esteblishment  of  Title;  Judg- 
ment, 1. 

RAILROADS.    See  Eminent  Domain,  4 

RAPE.    See  Criminal  Law,  66-75. 

RECEIVER. 

I.  Appointment  —  Inporhal  Order — Substance  and  Eppsot.— 
Though  an  order  appointing  a  receiver  is  very  informal,  and  not  in 
conformity  with  such  orders  as  usually  made,  and  does  not  in 
direct  terms  appoint  him  as  such,  and  though  its  mandatory  words 
were  directed  to  the  defendant  in  the  action,  and  directed  him  to 
deliver  the  property  described  to  the  receiver  named,  yet  its  terms 
carried  an  authority  to  the  person  appointed  to  take  possession 
thereof,  and  hold  it  pending  the  litigation,  subject  to  the  further 
order  of  the  court,  and  the  informal  appointee  was  thus  constituted 
a  receiver;  and  where  the  court  required  of  him  a  bond  as  such 
before  entering  upon  his  duties,  regard  must  be  had  to  the  substance 
and  effect  of  the  order  appointing  the  receiver,  rather  than  to  its 
mere  form.     (Cook  v.  Terry,  765.) 

8.  Functions  op  Regeiter. — Where  it  is  clear  from  all  the  language 
used  by  the  court  in  the  order  that  the  appointee  should  accept  and 
take  possession  of  the  property  in  litigation,  and  hold  the  same 
pending  the  determination  of  the  action,  such  are  the  particular  func- 
tions and  duties  of  a  receiver.  A  receiver  is  a  person  authorised  to 
take  possession  of  property  in  litigation,  and  hold  it  for  whichever 
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of  the  litigants  the  eoart  may  floally  detemiiiw  it  tntitled  thereto. 

8.  Action  on  BioEnm's  Bond — ^Ebboe  m  Bxoludino  Qbdkb  cm  Af- 
pointmsnt^Rkveksal  of  Obdee  Dbntinq  New  Teial. — Sinee  the 
order  of  the  court  was  in  substance  and  effeet  an  order  appointing 
a  receiver,  the  court  erred,  in  an  action  on  the  receiver's  bond,  in 
sustaining  an  objection  to  and  excluding  the  order  appointing  a  re- 
ceiver, fuid  in  rendering  judgment  for  the  defendants  sued  on  the 
bond,  and  its  order  denying  a  new  trial  for  sueh  error  must  bs 
reversed.     (Id.) 

4.  Claim  of  Damages  in  Action  upon  Bonds— Attobnktb'  Fbbs  not 
Paid. — Where  the  plaintiif  in  the  action  on  the  bond  not  only 
claimed  damages  for  loss  to  his  business,  but  also  claimed  damages 
for  attorneys'  fees  for  a  dissolution  of  the  order  appointing  a  re- 
ceiver, but  where  the  evidence  shows  that,  although  a  note  had  been 
given  for  such  attorneys'  fees,  it  was  wholly  unpaid  at  the  time  of 
the  trial,  they  could  not  be  recovered  until  actually  paid.     (Id.) 

6.  POSSIBLB  BXCOVEBT  OF  ATTOBNBTS'  FBBS  UPON  NEW  Tbial. — If  the 
attorneys'  fees  should  be  fully  paid,  it  is  possible  that  the  defect 
in  proof  of  damages  therefor  may  be  fully  met  on  the  new  trial 
which  must  be  had;  since  "Damages  may  be  awarded  in  a  jadieial 
proceeding  for  detriment  resulting  after  the  commencement  thereof 
or  certain  to  result  in  the  future/'  under  section  3283  of  the  Civil 
Code.     (Id.) 

RELEASE. 

1.  Action  foe  Joint  Tobt — Geneeal  Bulb — ^Belbasb  of  One  Defend- 
ant A  Release  of  ALii--SiNOLE  Cause  of  Action  Extinguished. — 
It  is  a  well-settled  general  rule  of  law  that,  in  an  action  ex  delicto 
against  several  wrongdoers  charged  with  the  commission  of  a  joint 
tort,  the  release  of  one  of  the  joint  defendants  is  the  release  of  all, 
on  the  ground  that  the  injuries  sustained  from  the  joint  tort  are 
inseparable,  and  give  but  a  single  cause  of  action,  the  satisfaction 
of  which  by  one  of  the  joint  tort-feasors  extinguishes  the  single 
cause  of  action  as  to  all  of  them.     (Flynn  v.  Manson,  400.) 

8.  Effect  of  Reseevation  of  Claim  Against  Othee  Toet-fbasobs 
UPON  Release  of  One. — Though  the  authorities  are  conflicting  as 
to  whether,  upon  the  release  of  one  of  several  joint  tort-feasors,  an 
express  reservation  can  be  made  of  the  cause  of  action  as  to  other 
joint  tort-feasors  made  codefendants,  yet  it  appears  by  the  weight 
of  authority,  as  well  as  on  principle,  that  such  reservation  is  wholly 
ineffective,  and  that  the  other  joint  tort-feasors  made  codefendants 
may  plead  such  release  of  one  joint  tort-feasor  as  a  release  of  all, 
Eot withstanding  such  reservation,  and  irrespective  of  the  intention 
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RELEASE  (Continued). 

of  tbe  parties  to  the  release.  Such  reservation  is  simply  void,  as 
being  repugnant  to  the  legal  effect  and  operation  of  the  release 
itself.  (Id.) 
8.  Amount  or  Paymxmt  by  Onx  Tort-feasor  iHMATiEiAir— €k)MPSN- 
SATioN  roR  Alleged  Injuries — Unliquidated  Demand. — There  can 
be  but  one  compensation  in  an  action  ex  delicto;  and  it  matters  not 
whether  the  amount  of  the  payment  made  by  one  joint  tort-feasor 
in  such  an  action  was  in  a  small  or  a  large  amount,  but  the  pay- 
ment of  any  sum,  however  small,  in  consideration  of  a  release  as 
to  him,  operates  as  compensation  of  the  unliquidated  demand  for 
the  alleged  injuries  as  to  all  joint  tort-feasors,  and  ia  in  law  a  sat- 
isfaction of  the  claim  against  them  alL     (Id.) 

BEPLEYIN.    See  Pleading,  1,  i. 

EES  ADJT7DICATA. 

L  Action  to  Envoroe  Notice  to  Sohool  District  for  Materials 
Furnished  to  Contractor  for  Schoolmouss — Former  Judgment 
IN  Action  After  Notice — ^Breach  of  Gontraot. — ^An  action  un- 
der section  1184  of  the  Code  of  Civil  Procedure  to  enforce  a 
notice  of  a  claim  for  materials  furnished  to  the  contractor  for 
the  erection  of  a  schoolhouse,  given  to  the  school  district  as 
owner  under  that  section,  is  barred  by  a  judgment  rendered  in  a 
former  action  brought  after  the  service  of  such  notice  by  the  same 
plaintiff  against  the  school  district,  the  members  of  its  board  of  trus- 
tees, and  the  contractor,  to  recover  damages  for  the  breach  of  the 
contract  between  the  contractor  and  the  school  district.  The  plain- 
tiff in  such  action,  in  order  to  bind  the  school  district,  should  have 
pleaded  and  relied  upon  the  notice  given  under  that  section.  (Sui- 
sun  Lumber  Co.  v.  Fairfield  School  Diet.,  587.) 

2.  Joinder  of  Other  Parties  Defendant  not  Affecting  Bes  Adjudi- 
OATA  AS  TO  School  District. — Although  the  members  of  the  board 
of  trustees  of  the  school  district  were  joined  as  defendants  in 
the  former  action  involving  the  same  cause  of  action  under  the  notice 
given  by  plaintiff  to  the  school  district,  the  mere  circumstance  that 
the  cause  of  action  was  adjudicated  as  to  all  of  the  defendants  can- 
not affect  its  adjudication  as  to  the  school  district  in  a  subsequent 
action  brought  by  the  same  plaintiff  upon  the  same  notice  against 
the  school  district  as  sole  defendant,  which  has  the  same  right  to 
plead  the  res  adjiidicata  against  the  plaintiff  as  if  it  had  been  the 
only  defendant  in  the  former  action.     (Id.) 

8.  Construction  of  Phrase — "Same  Parties" — Plea  of  Res  Adjudi- 
OATA. — Bj  the  use  of  the  phrase  "the  same  parties,"  as  descriptive 
of  the  plea  of  res  ad  judicata,  it  is  not  meant  that  all  of  the  parties 
plaintiff  and  defendant  to  the  former  action  must  be  joined  in  the 
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later  action  to  render  laeh  plea  available  ae  an  estoppel  thereliL 
When  the  first  action  is  against  a  number  of  defendants,  and  its 
merits  have  been  adjudicated  as  to  all,  and  the  same  plaintiff  sues 
one  only  of  such  defendants  upon  the  same  cause  of  action,  the  later 
action  is  between  "the  same  parties"  as  those  of  the  former,  upon 
the  question  of  re$  ad  judicata  as  between  them.     (Id.) 

4.  Action  at  Law  iob  Breach  or  Contract — Suit  in  Equitt  to  En- 
roRGB  Contract— Test  of  Res  Adjudicata— Subject  Matter  or 
Action. — ^The  position  that  the  judgment  in  the  former  action  was 
rendered  in  an  action  at  law  for  the  breach  of  the  same  contract, 
while  the  other  was  in  the  nature  of  a  suit  in  equity  for  its  enforce- 
ment, has  no  sound  reason  for  its  support.  The  test  of  the  plea  of 
ret  adjudicata  is  the  subject  matter  of  the  action,  and  not  the  rem- 
edy by  which  the  party  may  seek  judicially  to  assert  the  right  of 
action.     (Id.) 

5.  Whole  Right  or  Action  Inyoltsd  in  First  Surr— Theory  or 
Estoppel  bt  Judgment. — ^Where  a  given  matter  becomes  the  subject 
of  litigation  and  of  adjudication  in  a  first  action  by  a  court  of  com- 
petent jurisdiction,  it  is  required  that  the  parties  to  that  litigation 
should  bring  forward  their  whole  case,  and  the  court  will  not,  except 
under  special  circumstances,  permit  the  same  parties  to  open  the 
same  subject  of  litigation  in  respect  of  matter  which  might  have 
been  brought  forward  as  a  part  of  the  same  subject  of  contest,  but 
which  was  not  brought  forward,  only  because  they  have,  through 
negligence,  inadvertence  or  even  accident,  omitted  part  of  their  case. 
The  plea  of  res  adjudicata  applies  to  every  point  which  properly 
belongs  to  the  subject  of  the  litigation,  and  which  the  parties,  exer- 
cising reasonable  diligence,  might  have  put  forward  at  the  time. 
(Id.) 

RESCISSION.    See  Vendor  and  Vendee. 

RULE  OF  COURT.    See  Jury  and  Jurors,  1-Sb 

SALE. 

1«  Indefinite  Specifications  or  Articles  m  Memoranduh— Pabol 
Evidence — Negotiations — Identity  or  Pbopertt  Sold. — Where  the 
written  memorandum  is  incomplete  as  to  the  property  sold,  parol 
evidence  is  admissible  to  show  the  negotiations  between  the  parties, 
and  to  identify  the  property  described  in  the  complaint  with  that 
Intended  to  be  sold,  and  actually  sold.     (Mills  v.  Jackson,  695.) 

2.  Payment  of  Purchase  Money — Statute  of  Frauds  not  Involved. 
Since  a  part  of  the  purchase  money  was  paid  at  the  time  of  the  sale, 
and  afterward  the  balance,  the  statute  of  frauds  as  embodied  in 
section  1624  of  the  Civil  Code  is  inapplicable.     (Id.) 
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8.  Pbopek  Action  of  Coubt — ^Vebdict  and  Judgment  Justivixd— Ab- 
sence OF  Pbejudicial  Ebbob. — It  is  held  that  the  eourt  properly 
denied  a  motion  for  a  nonsuit;  that  the  verdict  and  final  judgment 
are  legally  justified,  and  that  no  prejudicial  error  appears  in  the 
record.     (Id.) 

4.  Sale  of  Engine — ^Distinction  as  to  Implied  Wabbantt. — In  an 
action  involving  a  breach  of  warranty  upon  the  sale  of  an  engine  of 
a  specified  type,  in  which  it  was  urged  that  there  was  no  implied 
warranty  that  the  engine  would  do  the  work  required  of  it,  inasmuch 
as  the  purchase  was  of  a  well-known  staple  article  from  a  seller 
who  was  not  a  manufacturer,  it  is  held  that  there  is  a  clear  distinc- 
tion between  such  a  transaction  and  the  case  where  the  purchaser 
relies  upon  the  judgment  of  the  seller  for  the  selection  or  manufac- 
ture of  an  article  suitable  and  adequate  for  a  certain  purpose,  and 
that  this  distinction  is  based  upon  authority,  and  accords  with  sec- 
tion 1763  et  seq.  of  the  Civil  Code.  (Harron,  Bickard  ft  MeCono 
V.  Sisk,  628.) 

5.  Bbeach  of  Expbess  Wab&anty — Extent  of  Poweb  of  Engine^ 

Action  fob  Unpaid  Pbice  —  Defenses  —  Ebscission  —  Damages — 
SuPPOBT  OF  Yebdict. — In  an  action  to  recover  the  unpaid  price  upon 
the  sale  of  such  engine,  which  appears  to  have  been  sold  under  an 
express  warranty  that  it  was  a  forty-horse  power  "Foos"  type  hori- 
sontal  engine,  under  which  $400  had  been  paid  upon  the  price,  the 
defendant  may  show  a  breach  of  such  express  warranty,  and  set  up 
as  defenses  a  prompt  rescission  for  such  breach,  and  an  offer  tt 
return  the  engine,  and  claim  a  judgment  for  the  part  of  the  priow 
paid,  and  also  a  claim  for  damages  for  breach  of  such  warranty. 
It  is  held  that  if  there  is  sufficient  evidence  to  support  the  verdict 
upon  either  theory  it  will  be  sustained  upon  appeal.     (Id.) 

6.  Right  of  Election  of  Buyeb — Code  Remedies. — The  buyer  may 

either  rescind  for  the  breach  of  the  warranty,  or  claim  damages  for 
such  breach,  or  rely  upon  the  breach  of  the  warranty  when  sued  for 
the  price.  The  breach  of  an  express  warranty  upon  a  sale  of  per- 
sonal property  comes  within  the  purview  of  section  1689  and  sec- 
tion 1691  of  the  Civil  Code,  which  authorize  rescission  or  a  claim 
for  damages  for  the  breach  of  an  express  warranty,  and  would 
sanction  the  plea  of  such  breach,  in  reduction  of  damages,  in  an 
action  brought  to  recover  purchase  money.     (Id.) 

7.  Sale  of  Malaga  Rooted  Vines — Achon  fob  Alleged  Bbeach  of 
Wabbanty — Issues  Raised  bt  Answeb — Consistency  of  Find- 
ings.— In  an  action  for  damages  for  alleged  breach  of  warranty  in 
the  sale  of  forty-seven  thousand  Malaga  rooted  vines,  that  they 
should  be  vines  of  that  description  true  to  name,  and  of  no  other 
variety,  where  defendant's  answer  denied  the  warranty  alleged,  and 
averred  that  the  vines  sold  were  in  fact  Malaga  rooted  vines  and 
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true  to  zutme,  bnt  alleged  tliat  the  only  wanantj  made  was  that  tlia 
▼inee  should  all  come  from  "Turner's  Tinejard/'  kept  bj  defendants, 
and  the  eourt  found  in  accordance  with  the  denials  and  averments  of 
the  answer,  it  is  held  that  there  if  no  inconsistency  in  the  findings. 
(Nelson  y.  Sumida,  171.) 

8.  Theory  of  Consistency  op  Findings  Construed  With  Pboow.— 
Construing  the  findings  in  connection  with  the  proofs,  the  findings 
complained  of  as  inconsistent  are  founded  upon  the  theory  that 
practically  all  of  the  vines  in  the  "Turner  vineyard"  were  of  tho 
Malaga  variety,  and  that  the  defendants  agreed  to  gather  and  de- 
liver the  vines  from  that  particular  vineyard;  and  since  the  evi- 
dence shows  that  plaintiff's  assignor  was  fully  informed  of  the  kind 
of  vines  kept  in  that  vineyard,  and  that  it  would  be  satisfied  if  the 
vines  contracted  for  were  delivered  from  that  vineyard,  it  follows 
that  if,  in  fact,  all  the  vines  sold  and  delivered  did  come  from 
the  "Turner  vineyard,"  they  must  have  been  of  the  "Malaga  variety 
and  true  to  name,"  to  the  extent  contemplated  by  the  parties  to 
the  sale;  and  that  the  findings  so  construed  must  be  held  to  be  free 
from  conflict.     (Id.) 

0.  Support  or  Findings — Evidencx  for  Defendant. — It  is  held  that 
the  evidence  received  in  support  of  the  defendant's  case  is  ample  to 
support  the  findings  of  the  trial  court  that  the  only  agreement  of 
the  parties  to  the  contract  was  that  the  vines  should  come  from  the 
Turner  vineyard,  and  that  no  agreement  or  representations  con- 
cerning the  kind  or  quality  of  such  vines  were  made  by  defendants 
other  than  they  should  come  from  that  vineyard.  The  evidence 
being  substantially  conflicting,  the  court  was  justified  in  its  find- 
ings based  upon  the  evidence  for  the  defendant.     (Id.) 

10  Endings  Showing  No  Breach  of  Warranty — Cause  of  Action 
FOR  Damages  Unfounded — Rulings  upon  Evidence  as  to  Damages 
lMMAT£RiAL.-^Since  the  finding  shows  that  there  was  no  breach  of 
warranty,  it  follows  that  no  damages  can  be  recovered  for  its 
breach;  and  in  so  far  as  any  rulings  complained  of  relate  to  the 
issue  of  damages,  they  are  of  no  consequence,  and  may  be  disre- 
garded upon  the  plaintiff's  appeal     (Id.) 

11  Opinion  Evidengi  as  to  Wab&anty  Inadmissible.— The  eourt 
properly  rejected  opinion  evidence  or  a  eondusion  of  a  witness  upon 
the  issue  as  to  a  warranty.     (Id.) 

%2,  Complaint  to  Becovxb  Pubohasb  Puob  of  Stock — Sufficienoy  of 
Pijsading — ^Written  Contract  ob  Contents  not  Pleaded — Oausx 
OF  AcnoN. — Though  a  complaint  in  an  action  to  recover  the  purchase 
price  of  corporate  stock  neither  specifically  alleges  that  the  eon- 
tract  was  in  writing,  nor  sets  out  its  contents  in  haee  verba,  yet 
where  it  alleges  that  the  defendants  promised  and  agreed  to  pur- 
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chase  said  stock  from  plaintiff  for  the  sum  of  $1,000,  ''after  one  year 
from  February  11th,  1905,"  in  the  event  that  plaintiff  desired  to  sell 
the  same;  that  on  February  11,  1906,  plaintiff  notified  defendants 
that  he  desired  to  sell  the  stock  at  the  price  stated,  and  thereupon 
tendered  the  stock,  duly  indorsed  for  transfer,  to  the  defendants, 
but  that  they  refused  to  purchase  or  pay  for  the  same  as  agreed, 
notwithstanding  plaintiff  had  kept  and  performed  all  of  the  condi- 
tions required  of  him  by  the  contract,  it  states  a  cause  of  action,  and 
a  demurrer  thereto  was  improperly  sustained.  (Cuthill,  Jr.,  v. 
Peabody,  304.) 

18.  Contract  Within  Statute  of  Frauds — Consideration — Presump- 
tions OF  Law  not  Requihed  to  be  Pleaded. — Though  the  contract 
alleged  was  within  the  statute  of  frauds,  and  was  required  to  be  in 
writing,  yet  presumptions  of  law  are  not  required  to  be  pleaded; 
and  in  the  present  case  the  presumption  that  the  contract  was  in 
writing  necessarily  followed  from  the  allegation  that  it  was  made, 
and  it  follows  that  the  written  contract  carries  with  it  the  presump- 
tion  of  a  consideration,  as  matter  of  law;  and  the  burden  is  cast 
upon  the  defendant  to  show  the  contrary,  to  avoid  the  contract.  It 
was  not  necessary  to  a  good  complaint  that  the  consideration  of 
the  contract  should  be  alleged.     (Id.) 

14.  Complaint  not  Based  upon  Specific  Performance — Theory  of 
Complaint — Option  to  Sell  Stock — ^Vesting  op  Title — ^Reoovbrt 
of  Purchase  Price. — The  complaint  is  not  based  upon  specific  per- 
formance of  a  contract  to  sell  personal  property,  and  contains  none 
of  the  essentials  of  such  an  action;  but  it  proceeds  upon  the  theory 
that  the  contract  for  the  sale  of  the  stock  was  fully  executed  upon  the 
exercise  of  the  option  to  sell,  and  that  when  the  stock,  duly  indorsed 
for  transfer,  was  tendered  to  the  defendants,  title  to  the  same  at 
once  became  vested  in  them,  and  upon  their  refusal  to  pay,  the 
plaintiff,  electing  to  consider  the  stock  as  sold,  was  entitled  to  re- 
cover the  purchase  price  thereof.     (Id.) 

15.  Alternative  Remedies  of  Vendor  of  Personal  Pbopertt. — Ordi- 
narily, the  vendor  of  personal  property,  upon  the  refusal  of  the 
vendee  to  take  the  property,  may  resort  to  one  of  three  remedies, 
viz.:  (1)  Standing  on  the  sale  the  vendor  may  retain  the  property 
for  the  vendee,  and  sue  for  the  purchase  price;  (2)  Acting  as  the 
agent  of  the  vendee,  the  vendor  may  resell  the  property,  and  then 
•ue  to  recover  the  difference  between  the  contract  price  and  the  price 
obtained  on  the  resale;  or  (3)  The  vendor  may  treat  and  keep  the 
property  as  his  own,  and  recover  the  difference  between  the  con- 
tract price  and  the  market  price  at  thi  time  and  plae*  of  delivery. 
(Id.) 

10  Oal.  App.- 
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16.  Option  to  Purghask  a  Unilateral  Gontraot  —  TBANSFORicnra 
Effect  of  Mutual  Exercise  of  Option. — ^Though  the  offer  to  pnr- 
ehase  corporate  stock  was  at  its  inception  a  mere  offer  to  purchase, 
and  therefore  unilateral  and  lacking  in  mutual! ty,  nevertheless,  when, 
as  alleged,  the  plaintiff  promptly,  upon  the  expiration  of  the  time 
specified  in  the  contract,  exercised  his  option  to  sell,  by  an  ac- 
ceptance of  the  offer  to  purchase,  and  then  made  an  immediate 
tender  of  the  stock  duly  indorsed  for  transfer,  the  original  contract 
was  thereupon  transformed  from  a  mere  offer  to  purchase  into  an 
absolute  unconditional  contract  of  purchase  and  sale.     (Id.) 

17.  Title  to  Stock  Transferred  Under  Godb  Provisions. — The  eom- 
plaint  is  sufficient  to  show  that  the  title  to  the  stock  was  transferred 
to  the  defendants,  and  vested  in  them,  as  contemplated  by  the  pro- 
visions of  section  1411  of  the  Civil  Code,  under  which  an  offer  to 
perform  an  executory  contract  for  the  purchase  and  sale  of  per- 
sonal property  is  tantamount  to  performance,  and  vests  the  title 
to  the  thing  sold  in  the  vendee.  Under  that  section,  the  title  to  per- 
•onal  property  is  transferred,  under  an  executory  contract  for  the 
sale  thereof,  when  the  seller  prepares  the  thing  sold  for  delivery, 
and  offers  it  to  the  buyer  with  the  intent  to  transfer  the  title 
thereto  to  the  buyer,  which  is  clearly  shown  by  the  complaint  in 
this  case,  which  states  a  cause  of  action  for  the  purchase  price. 
(Id.) 

18.  Action  for  Conversion  Against  Constable — Seizure  and  Sale  of 
Wines  and  Liquors — Prior  Transfer  from  Debtor — iNSUFFiasNT 
Change  of  Possession. — In  an  action  for  damages  against  a  eon- 
stable  for  the  alleged  conversion  of  plaintiff's  property,  eonsisting 
of  a  stock  of  wines  and  liquors,  by  seizure  and  sale  thereof  under 
execution  against  the  vendor  of  plaintiff  as  debtor,  under  whom 
plaintiff  claims  a  prior  transfer,  it  is  held  that  such  prior  transfer 
cannot  sustain  recovery  when  not  accompanied  by  an  immediate 
delivery  nor  followed  by  an  actual  and  continued  change  of  posses- 
sion, as  required  by  section  3440  of  the  Civil  Code,  to  render  it 
valid  against  the  creditors  of  the  vendor.     (Guthrie  v.  Carney,  144.) 

19.  Property  Susceptible  of  Actual  Delivery — Constructive  De- 
livery and  Change  of  Possession  Insufficient. — The  property 
in  question  being  susceptible  of  an  immediate  delivery  and  an  ac- 
tual and  continued  change  of  possession,  facts  showing  a  constructive 
delivery  and  a  constructive  change  of  possession  are  insufficient. 
A  constructive  delivery  and  change  of  possession  only  applies  where 
property  is  incapable  of  actual  delivery.     (Id.) 

20.  Effect  of  Becordation  of  Bill  of  Sale. — Whatever  effect  tho 
recordation  of  a  bill  of  sale  may  have  in  an  action  between  parties 
involving  a  dispute  as  to  the  title  of  property  claimed  to  have 
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sold,  in  tbe  present  action  it  is  of  no  consequence  in  the  determina- 
ti~n  of  the  question  as  to  whether  there  was  an  immediate  delivery 
and  an  actual  change  of  possession  of  the  property  here  involved, 
whether  the  bill  of  sale  was  recorded  at  the  time  of  the  alleged  sale. 
(Id.) 

21.  Deuvebt  of  Key  to  Babn  in  Which  Property  was  Stored — Oon- 
STRUcnvB  Delivery  not  "Actual." — The  delivery  of  the  key  to 
the  bam  in  which  the  stock  of  wines  and  liquors  was  stored  at  the 
time  of  the  execution  and  recording  of  the  bill  of  sale  did  not 
of  itself  constitute  an  actual  delivery.  Viewed  in  its  most  favorable 
aspect  this  circumstance  was  merely  evidence  of  a  constructive  de- 
livery and  possession,  whereas  the  law  requires,  in  every  case  where 
the  situation  and  nature  of  the  property  render  it  possible,  that 
the  change  of  possession  must  be  visible,  apparent  and  "actual." 
The  word  "actual,"  as  used  in  section  3440  of  the  Civil  Code,  means, 
"existing  in  act,  and  truly  and  absolutely  so;  really  acted  or  act- 
ing; carried  out;  opposed  to  potential,  visual  or  theoretical."     (Id.) 

22.  Subsequent  Actual  Pointing  Out  of  Property — Immediate  Db- 
uvERY  Essential. — If  it  be  conceded  that  the  subsequent  actual 
pointing  out  of  the  property  ten  days  after  the  sale,  under  the  cir- 
cumstances then  and  previously  existing,  constituted  a  sufficient  de- 
livery and  change  of  possession  at  that  time,  yet  such  circumstances 
are  absolutely  opposed  to  the  claim  that  an  immediate  delivery  of 
possession  followed  the  sale,  which  is  imperatively  necessary  under 
the  statute,  in  order  to  constitute  a  sale  which  would  be  valid  and 
protected  from  the  claims  of  creditors,  even  though  the  creditors 
had  acquired  no  rights  by  attachment  or  execution  prior  to  a  de- 
livery which  did  not  immediately  follow  the  sale.     (Id.) 

23.  Nature  of  "Immediate  Delivery" — Circumstances  and  Chab- 
acter  of  Property  to  be  Considered— Wines  and  Liquors. — The 
term  "immediate  delivery,"  as  used  in  the  statute,  does  not  mean 
a  delivery  instanter,  but  imports  that  it  must  be  within  a  reasonable 
time  or  so  soon  after  the  sale  as  is  practicable.  In  determining  what 
is  a  reasonable  time  the  nature  and  character  of  the  property  and 
all  the  circumstances  of  the  transaction  must  be  considered.  Since, 
in  the  present  case,  the  property  consists  wholly  of  wines  and  liquors, 
some  of  which  is  in  barrels,  some  in  demijohns,  and  the  rest  in 
bottles,  there  is  no  apparent  reason  why  the  plaintiff  could  not 
have  taken  actual  possession  of  the  property  at  the  time  of  or 
immediately  following  the  sale.     (Id.) 

24.  Information  of  Change  of  Ownership  to  Owner  of  Barn — ^De- 
livery NOT  Shown — Selp-servino  Declaration. — The  fact  that 
when  the  goods  were  pointed  out  ten  days  after  the  sale,  the  owner 
of  the  barn  was  informed  that  the  plaintiff  was  the  owner  of  the 
property,  was  of  no  importance  in  determining  the  question  whether 
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there  had  been  a  Talid  Bale  as  against  the  erediton  of  the  plaintilTs 
assignor.  Verbal  or  written  notice  of  a  sale  of  personal  property, 
unaccompanied  bj  any  change  in  the  status  of  the  property,  b  not 
a  delivery  of  possession;  and  the  plaintiff's  assertion  that  he  had 
purchased  the  property  was  a  self-serving  declaration  which  could 
not  tend  to  prove  a  delivery.     (Id.) 

25.  Finding  of  Valid  Sals  Against  Evidence — Erbonbous  Finding 
Encoubaged  bt  Error  in  Instbuctions. — It  is  held  that  the  find- 
ing of  the  jury  that  the  sale  was  accompanied  by  an  immediate  de- 
livery and  an  actual  and  continued  change  of  possession,  as  required 
by  section  3440  of  the  Civil  Code,  is  against  the  evidence;  and  that 
such  erroneous  finding  was  encouraged  by  erroneous  instructions: 
(1)  That  if  the  property  was  so  situated  that  the  vendee  was  en- 
titled to  and  could  rightfully  take  possession  of  it  at  his  pleasure, 
he  is  considered  as  having  received  it,  and  that  it  was  not  neces- 
sary under  the  law  and  the  circumstances  of  this  case  that  he 
should  actually  take  the  property  into  his  possession;  (2)  That 
when  a  valuable  consideration  is  paid  for  the  purchase  of  property, 
the  purchase  is  presumed  to  be  in  good  faith;  (3)  That  fraud  is 
never  presumed  but  must  be  affirmatively  proved  by  the  party  al- 
leging the  same.  It  is  held  that  such  instructions  are  inconsistent 
with  the  statutory  presumption  of  fraud  arising  under  section  3440 
of  the  Civil  Code.     (Id.) 

26.  BuBDEN  OF  Pboof  IN  RELATION  TO  Pbssuicption  OF  Fbaud. — ^While 
ordinarily  the  burden  of  proof,  when  not  shifted  by  statute,  is  on 
the  party  assailing  a  transfer  on  the  ground  of  fraud,  yet  where, 
as  here,  facts  appear  which  prima  fade  create  a  statutory  presump- 
tion of  fraud  as  to  the  creditors  of  the  vendor,  the  burden  of  proof 
not  only  shifts  to  the  party  claiming  under  the  vendor,  but  the  pre- 
sumption, if  established,  renders  the  transaction  absolutely  void 
under  the  statute.     (Id.) 

27.  Ebbob  in  Evidence— Collatebal  Attack  on  Judgment  and  Ezk- 
OUTiON. — ^Where  the  judgment  and  execution  under  which  the  prop- 
erty was  sold  by  the  defendant  constable  had  been  introduced 
in  evidence  to  justify  the  sale  thereunder,  it  was  error  to  admit 
the  testimony  of  witnesses,  for  the  purpose  of  impeaching  collater- 
ally the  judgment  and  execution  which  were  prima  facie  valid,  by 
showing  that  the  plaintiff  in  execution  was  not  a  creditor  of  the 
execution  debtors  when  the  judgment  was  rendered  and  the  execu- 
tion was  issued.     (Id.) 

See  Vendor  and  Vendee. 

SAN  FRANCISCO,  CITY  AND  COUNTY  OF.  See  Munldpal  Corpo- 
rations, 6-19;  Office  and  Officers,  9,  10;  Police  Pension  Fund, 
1,  2. 


Digitized  by 


Google 


Specific  PfiBFOBMANCB.  917 

SCHOOLa 

L  Election  to  Issirx  Bonds  in  Citt  of  PirPH  Class — Acw  o» 
1909 — Revision  and  Bepeal  of  Eablisb  Statutes. — The  authoritj 
of  a  board  of  education  and  a  school  district  in  a  city  of  the  fifth 
class  is  given  bj  the  act  approved  March  20,  1909.  That  act  is  a 
complete  revision  of  the  subject  to  which  earlier  statutes  related, 
and  is  manifestly  intended  as  a  substitute  for  the  former  legislation, 
and  prior  acts  relating  to  the  subject  must  be  considered  as  repealed. 
(Santa  Ana  School  District  of  Orang^e  County  v.  Talbert,  104.) 

2.  PuBPOSES  OF  Bonds  Confined  to  Specifications  in  Statute — 
Invalidity. — The  purposes  for  which  the  bonds  are  to  be  issued 
and  sold  must  be  confined  to  those  specified  in  the  act  of  March 
20,  1909.  If  bonds  are  to  be  issued  and  sold  for  purposes  not 
contemplated  by  the  statute,  the  invalidity  of  such  bonds  is  conceded. 
(Id.) 

8.  Additional  Words,  "and  Affobd  Better  Facilities  fob  Educat- 
ing School  Children" — Expression  of  Conclusion  as  to  Effect. 
The  additional  words,  after  expressing  the  statutory  purposes,  "and 
afford  better  facilities  for  educating  the  school  children  within  said 
school  district,"  is  not  to  be  construed  as  expressing  an  additional 
purpose  for  the  issuance  of  the  bonds,  but  rather  as  expressing  a 
eonclusion  as  to  the  effect  of  the  issuance  and  sale  of  the  bonds 
for  the  improvements  and  purposes  specified  in  the  statute,  and  as 
affording  "better  facilities"  for  that  end.     (Id.) 

4.  Election  to  Issue  Bonds  fob  School  Purposes  —  Affobding 
Better  Facilities  for  School  Children — Case  Affirmed. — In  an 
election  for  the  issue  of  bonds  for  school  purposes,  it  is  held,  en 
the  authority  of  Santa  Ana  School  District  v.  Talhert,  ante,  p.  104, 
[124  Pac.  872],  that  the  expression,  "to  afford  better  facilities  for 
the  school  children  of  said  school  district,"  is  not  expressive  of  an 
additional  purpose  for  the  issuance  of  the  bonds,  but  of  a  conclu- 
sion that  the  improvements  and  purposes  specified  in  the  statute 
would  afford  better  facilities  for  that  end.  (Santa  Ana  High 
School  District  of  Orange  County  v.  Talbert,  108.) 

See  Bes  Ad  judicata. 

SPECIFIC  PERFORMANCE. 

1.  Agreement  to  Sell  Land — Option  to  Purchase — Authority  to 
Sell. — A  contract  between  an  owner  of  real  property  and  a  person 
authorized  to  make  a  sale  thereof,  within  a  limited  time,  and  also 
agreeing  to  deed  the  property  at  the  price  named,  pursuant  to  the 
contract  to  such  person,  or  to  any  person  whom  he  might  designate 
as  such  purchaser,  constitutes  an  option  to  purchase  the  property, 
or  to  find  another  purchaser  ready  and  willing  to  purchase  it  at 
the  price  named,  and  his  sale  of  the  option  to  a  third  party,  who 
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SPECIFIC  PERFOBMANCE  (Continued). 

tenders  the  purchase  money  to  the  defendant,  antitlet  him  to  es- 
foree  specifie  performance  of  the  contract  against  the  owner 
(Archer  ▼.  Lewis,  ld5.) 
ft.  Construction  of  Contract — Ahbiouous  Provision  —  Usi  or 
Plural  Nuhbxr — Interpretation  Against  Owner. — The  contract 
must  be  considered  as  a  whole  so  as  to  give  efPect  to  every  part. 
Where  one  person  was  authorized  to  buy  or  to  make  a  sale  to  an- 
other person,  and  he  agrees  to  deed  to  him  or  to  any  person  named 
by  him,  the  use  of  the  plural  pronoun  "them"  in  designating  the 
single  party  with  whom  the  contract  was  made  is  an  ambiguity, 
which  must  be  interpreted  most  strongly  against  the  owner,  in  con- 
nection with  the  fact  that  the  contract  was  made  for  a  valuable 
consideration,  expressed  therein,  and  was  for  a  ninety- day  option  to 
purchase  and  take  a  deed  at  the  price  fixed,  or  to  sell  to  another 
at  the  same  price,  without  commissions,  who  may  take  the  deed. 
(Id.) 
8.  Improper  Nonsuit  of  Vender  of  Option. — ^The  vendee  of  the  op- 
tion having  acquired  the  right  to  a  conveyance,  and  having  prop- 
erly demanded  a  deed,  and  being  entitled  under  the  terms  of  the 
contract  to  a  specific  performance  thereof,  it  is  held  that  the  trial 
Judge  erred  in  granting  a  motion  to  nonsuit  the  plaintiff  in  his 
action  for  a  specific  performance  of  the  contract.     (Id.) 

4.  Contract  to  Sell  IiAnd— Time  of  Essence — ^Waiver  of  Defauia 
AND  Time  Clause — Extensions  of  Time — Support  of  Finding.— 
In  an  action  for  specific  performance  of  a  contract  to  sell  land, 
which  originally  made  time  of  the  essence  of  the  contract,  in 
which  the  court  found  that  the  defendant  waived  default  and 
also  the  time  clause,  by  various  extensions  of  time  and  agreements^ 
it  is  held  the  evidence  justifies  the  finding,  where  the  reasonable 
inference  from  the  facts  and  circumstances  proved  is  that  each 
extension  was  granted  to  enable  the  plaintiff  to  get  what  money 
she  could,  and  the  payments  made  were  a  sufficient  consider- 
ation for  the  extensions,  and  the  acts  and  declarations  of  the  de- 
fendant, coupled  with  such  facts  and  circumstances,  indicated  the 
waiver  so  found.     (Peck  v.  Coyle,  390.) 

5.  Tender  of  Full  Payment — Ability  to  Pat — Support  of  Find- 
ing.— ^Where  the  court  found  that  the  whole  balance  due  was  tendered 
within  the  time  provided  by  the  contract  as  extended,  and  that  plain- 
tiff then  demanded  a  deed,  which  was  refused,  it  is  held,  from  a  con- 
sideration of  the  evidence,  that  the  final  tender  made  justifies  the  find- 
ing that  the  plaintiff  was  able  to  pay  the  whole  balance  due  when 
such  tender  was  made,  and  that  he  then  had  in  his  possession  a  sum 
more  than  sufficient  to  pay  all  of  the  principal  and  interest  thea 
due.     (Id.) 
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SPECIFIC  PEBFOBMANCE  (Continued). 

ft.  ErrscT  of  Tbndkb  and  BsrusAii— Dbfaulif  of  Yendok  Until  Dibd 
liADB  —  Deposit  not  Bequibkd  —  Final  Concubbbnt  Acts. — The 
effect  of  the  fnll  tender  of  pajment  of  the  amount  due  and  of 
the  refusal  of  the  vendor  to  receive  it  from  the  purchaser  was 
to  relieve  the  plaintiff  as  purchaser  from  further  default  and  to 
put  the  vendor  in  default.  The  purchaser  was  not  required  to  make 
a  deposit  in  the  name  of  the  vendor,  under  section  1500  of  the 
Civil  Code,  nor  to  put  the  money  in  hia  control,  as  a  condition  of 
maintaining  an  action  of  specific  performance  to  compel  a  delivery 
of  the  deed.  He  is  only  required  to  be  ready  with  his  money  when 
he  receives  the  deed.  The  intention  of  the  law  is  that  the  acts 
should  be  concurrent.     (Id.) 

7.  Imi£Atebial  Findings  Disregarded— Failukb  of  Proof  not  Con- 
sidered.— Findings  which  are  immaterial  in  their  nature  or  are  ren- 
dered immaterial  may  be  disregarded;  and  the  mere  fact  that  there 
is  no  proof  to  sustain  an  immaterial  finding  cannot  be  considered. 
(Id.) 

See  Contract,  4;  Sale,  14. 

STATUTE  OF  FBAUDS.    See  Sale,  2,  IS. 

STATUTE  OF  LIMITATIONS.  See  Contract,  6;  Estates  of  Deceased 
Persons;  MortgagOi  Z-^;  Office  and  Officers,  9,  10;  Taxation, 
7-14;  Trust,  2. 

STOCK  AND  STOCKHOIJ)£BS.    See  Corporations^ 

STREET  ASSESSMENT. 

L  Validity  of  Lien — ^Doouicsnts  Authenticated  bt  Acting  Supee- 
intendent  of  Streets  —  Possession  of  Office — Error  in  Ez- 
GLUding  Evidence. — In  an  action  to  enforce  the  lien  of  a  street 
assessment,  where  all  of  the  documents  relating  to  the  proceed- 
ings appear  to  have  been  authenticated  by  an  acting  superintend- 
ent of  streets,  during  the  absence  of  the  legal  officer  on  leave, 
it  was  error  to  exclude  evidence  that  the  legal  superintendent  was 
not  then  in  the  actual  possession  of  the  office  or  performing  its 
duties,  that  the  person  authenticating  such  documents  was  then  in 
the  actual  possession  of  the  office  and  performed  all  of  its  duties 
during  the  period  involved,  and  was  reputed  to  have  official  authority 
to  perform  its  duties,  and  that  the  community  accordingly  acquiesced, 
though  his  assumed  appointment  thereto  was  invalid,  for  want  of 
authority  to  make  it.     (Oakland  Paving  Co.  v.  Donovan,  488.) 

2.  Definition  of  "Officer  De  Facto" — Acts  Involving  Pubuo  ob 
Private  Rights — Color  of  Appointment,  or  Pubmc  Acquiescenoe. 
An  officer  da  fticto  is  one  whose  acts,  though  not  those  of  a  lawful 
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STREET  ASSESSMENT  (Continued). 

officer,  are  luek  m  the  law,  upon  principles  of  policy  and  jnatiee, 
will  hold  valid  so  far  as  involving  the  interest  of  the  public  or  third 
parties,  where  either  the  officer  acts  under  color  of  a  known  appoint- 
ment, which  is  void  for  want  of  power  in  the  electing  or  appointing 
body,  or  where,  without  opposition,  the  duties  of  the  officer  are 
notoriously  discharged  by  a  person  in  an  official  capacity,  the  public 
apparently  acquiescing  and  those  in  authority  approving,  in  which 
case  these  circumstances  give  rise  to  an  appearance  of  right  Impart- 
ing official  reputation,  upon  which  third  parties  are  justified  in  re- 
garding such  person  as  an  officer.     (Id.) 

8.  TiTLi  OF  OFTiGia  Ds  Facto  not  Collatbiallt  Assailablb  ab  to 
Thibd  Parties. — When  a  person  is  found  in  charge  of  a  public 
office,  and  transacting  business  in  a  regular  way,  under  an  assump- 
tion of  right  to  act  as  the  officer  charged  with  the  duties  of  such 
office,  third  parties  are  not  bound  to  ascertain  his  authority  so  to 
act,  but  as  to  them,  the  courts  will  hold  him  to  be  an  officer  de  facto, 
and  will  not  permit  his  title  to  be  collaterally  assailed.     (Id.) 

4.  Stbebt    Impbovement — ^Action  on  Gontkaotob's    Bond  voa  Ma- 

TSBIALS  FUKNISHXD— iNSUmCISNT  OOlfPLAINT— FAILUBX  TO  ALLEGE 

OB  Find  Nicessabt  Filino. — In  an  action  against  the  sureties  on 
the  bond  of  a  contractor  for  a  street  improvement  for  materials  fur- 
nished to  the  contractor,  the  failure  of  the  plaintiff  to  allege,  or  of 
the  court  to  find,  that  the  plaintiff  filed  a  verified  statement  of  iti 
claim  with  the  city  street  superintendent  within  thirty  days  after  the 
work  was  completed,  as  required  by  section  6%  of  the  Yrooman 
act,  as  amended  in  1899,  rendered  the  complaint  and  the  findings 
insufficient  to  sustain  a  judgment  for  plaintiff.  (Bepublie  Iron 
etc  Go.  T.  Patillo,  816.) 
6.  Presumption  That  Contract  and  Bond  were  Statutory.— Al- 
though the  complaint  does  not  aUege  nor  is  it  found  by  the  court 
that  the  bond  was  given  by  authority  of  the  statute,  yet,  considering 
that  the  municipality  was  only  authorized  to  act  under  permission 
of  statutory  authority  in  making  the  street  improvements,  and 
further  that  the  bond  in  its  terms  was  phrased  according  to  the 
statutory  requirement,  it  must  be  assumed  that  the  contract  was  so 
made,  and  the  bond  given  in  connection  therewith  accordiogly. 
(Id.) 

fi.  Compliance  With  Statute  Essentia!/— Benefit  to  Sureties. — 
It  being  essential  to  a  cause  of  action  that  the  complaint  should 
allege  and  that  the  court  should  find  the  necessary  compliance  with 
the  statutory  authority,  it  cannot  be  said  that  a  compliance  there- 
with would  be  of  no  benefit  to  the  sureties,  and  that  therefore  it 
may  be  disregarded.  Where  street  proceedings  depend  upon  statu- 
tory provisions  as  giving  authority  to  make  such  contractS|  persona 
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STREET  ASSESSMENT  (Ctontinued). 

claiming  the  benefit  ef  taeh  provisions  imist  make  labstantial  eoni- 
plianoe  therewith;  and  the  filing  of  the  verified  elaim  with  the 
street  superintendent  showing  that  the  contraetor  has  failed  to  pay 
for  materials  furnishes  a  means  of  notioe  to  the  sureties  on  the 
bond,  so  that  thej  may  protect  themsehres  against  the  eontraetor. 
(Id.) 

7.  Statutory  Bond  not  to  bx  Oonsidekxd  as  Common-law  Obuga- 
TiON — Pbsmatubb  Action  on  Bond. — It  is  held  that  a  statutory 
bond  eannot  be  considered  as  a  common-law  obligation,  and  that 
until  the  street  work  has  been  completed  under  the  terms  of  the 
statute,  the  notice  of  plaintiff's  daim  could  not  have  been  properly 
filed,  and  any  action  brought  upon  the  bond  prior  to  such  completion, 
or  before  the  occurrence  of  such  events  as  might  make  a  showing  of 
formal  completion  unnecessary,  would  be  premature.     (Id.) 

8TBEET8,  BOADS  AND  HIGHWATa    Set  Municipal  Corporations, 

BUMMONa 

1.  Publication— Obvious  Mistaki  of  Notabt  as  to  Dati  of 
Jurat  to  Affidavit — ^REaxALS — Affidavit  and  Order  not  Viti- 
ATKD. — ^An  order  for  the  publication  of  Bummons,  based  upon  affi- 
davit, the  jurat  to  which  is  dated  one  month  prior  to  the  order, 
is  not  void  where  the  recitals  of  the  affidavit  show  the  return  of 
the  original  summons,  at  a  date  one  month  later  than  the  date  of 
the  jurat;  that  an  order  for  an  alias  summons  was  issued;  that 
the  same  could  not  be  served  upon  the  defendant  against  whom  the 
publication  is  asked,  and  sets  forth  facts  sufficient  to  justify  the 
order  for  publication  of  summons,  which  recited  that  the  affidavit 
was  presented  when  the  order  was  made.  It  is  clear  that  the  date 
appearing  in  the  jurat  was  obviously  a  mistake,  which  did  not 
vitiate  either  the  affidavit  or  the  order.  (Bank  of  Venice  v.  Hutch- 
inson, 219.) 

8.  Code  Requirement  as  to  Jurat— Object  and  Purpose  of  Signa- 
ture OF  Officer. — Section  412  of  the  Code  of  Civil  Procedure  does 
not  provide  in  terms  that  the  date  of  the  affidavit  should  be  dis- 
closed therein,  but  indicates  clearly  that  it  must  be  presented  and 
verified  at  the  time  of  the  application  for  the  order.  The  primary 
object  and  purpose  of  the  signature  of  the  officer  to  the  jurat  is 
to  witness  the  signature  of  the  affiant  to  the  affidavit.     (Id.) 

8.  Attachment  Sought  Against  Wife's  Separate  Estate— Pubu- 
CATiON  OF  Summons  Against  Husband. — Although  an  attachment 
is  sought  against  the  wife's  separate  estate,  jurisdiction  of  the  hus- 
band as  a  codefendant  may  be  obtained  by  publication  of  summons 
against  him  where  he  cannot  ba  personally  served  therewith.     (Id.) 
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4.  Construction  of  Code  as  to  Alias  Suicmoks — ^Mora  of  Ssbtioi 

NOT  Befebbed  to. — Section  408  of  the  Code  of  Civil  Proeednre,  u 
to  the  time  when  an  alias  summons  may  be  issued,  has  no  reference 
to  the  mode  of  service  thereof,  where  parties  are  brought  in  bj 
order  of  the  eourt,  or  by  stipulation  of  the  parties,  under  section 
389  of  the  Code  of  Civil  Procedure,  and  doea  not  preelude  service 
by  publication.     (Id.) 

5.  Obder  fob  Sebvicb  bt  Publioation  —  Insufficient  Affidavit 
— Statements  of  Pboczss  Sebvebs. — An  affidavit  by  the  plain- 
tiff for  the  publication  of  summons  made  nearly  three  years  after 
the  filing  of  the  complaint,  stating  that  the  plaintiff  sent  "two  per- 
sons at  different  times"  to  the  place  where  affiant  was  informed 
that  defendant  resided  in  the  county,  to  obtain  service  upon  de- 
fendant, that  each  of  them  returned  the  papers  to  affiant,  with 
the  information  that  they  found  the  gates  of  said  premises  locked, 
and  with  signs  thereon  warning  persona  from  entering  the  prem- 
ises on  account  of  vicious  dogs  confined  therein,  and  that  though 
they  saw  her  at  one  time  on  the  front  porch,  they  could  not  reach 
her  or  speak  with  her  on  account  of  the  locked  gates  and  said 
vicious  dogs,  and  that  defendant  cannot  be  found  within  the  state 
after  diligent  search,  was  insufficient  to  justify  the  order  for  pub- 
lication.    (Wilson  V.  Leo,  793.) 

6.  Pbopeblt  Qualified  Service  not  Shown — ^Hearsay  Statements 
IN  Affidavit. — Where  no  effort  was  made  to  obtain  the  service  of 
the  summons  through  the  sheriff  of  the  county,  whose  official  duty 
it  is  to  serve  the  process,  nor  is  it  made  to  appear  that  the  two 
persons  directed  to  make  the  service  were  in  any  manner  qualified 
to  make  the  service,  nor  were  their  affidavits  presented,  but  the 
statements  as  to  their  efforts  made  to  the  affiant  are  but  hearsay, 
and  may  be  untrue  in  fact,  without  any  impeachment  of  the  truth- 
fulness of  affiant's  statement,  their  affidavits  should  have  been 
presented  showing  the  nature  of  the  effort  made  to  serve  ths  de- 
fendant.    (Id.) 

7.  Inadvertent  Order  of  Publication  Properly  Set  Aside-Squash- 
ing OF  Service — Discretion. — It  is  held  that,  under  the  insufficient 
affidavit,  the  order  of  publication  of  the  summons  was  inadvertently 
and  improperly  made,  and  that  there  was  no  abuse  of  discretion 
on  the  part  of  the  court  in  making  an  order  quashing  the  service  of 
the  summons  by  publication.     (Id.) 

8.  Failure  to  Serve  Summons  Within  Three  Years — ^Dismisral 
OF  AcnoN — Exceptions — Conflicting  Evidence  as  to  Secketion 
TO  Avoid  Service— Conclusive  Finding. — Section  581a  of  the  Code 
of  Civil  Procedure  imposes  upon  the  court  the  duty  of  dismissing 
the  action,  unless  the  summons  shall  be  served  and  return  amde 


Digitized  by 


Google 


Taxation.  923 

SUMMONS  (Continiied). 

within  three  yean  after  the  eommencement  of  the  action ,  nnlees, 
M  provided  in  the  exceptions  thereto,  the  failure  was  due  to  the  fact 
that  the  defendant  secreted  herself  within  the  state  to  avoid  service 
of  summons  or  was  absent  therefrom.  Proof  that  she  secreted  her- 
self to  avoid  such  service  might  be  made  to  avoid  the  dismissal; 
but  where  the  evidence  was  conflicting  on  that  question,  the  finding 
of  the  court  that  she  did  not  so  secrete  herself  must  be  deemed  eon- 
elusive,  and  the  order  of  the  court  dismissing  the  action  cannot  bt 
disturbed.    (Id.) 

See  Eminent  Domaiui  1-3;  Parent  and  Child,  !• 
SUPERSEDEAS.    See  Eminent  Domain,  4-10l 
SUBETY.    See  Mortgage,  0;  Street  Assessment,  4-7. 

TAXATION. 

1.  Tax  Title  Acquirid  bt  State — ^Dixd  to  Highest  Biddeb^-Loss  of 
Bight  of  Bedemption. — ^Where  property  sold  for  taxes  has  been 
acquired  by  the  state  and  no  redemption  has  been  made  by  the 
owner,  the  state  has  power  to  sell  and  convey  the  property  to  the 
highest  bidder  for  cash,  regardless  of  the  amount  that  may  have 
accrued  against  the  property  for  taxes,  penalties,  interest  and  costs. 
The  sale  vests  the  equitable,  and  the  deed  to  the  state  vests  the  legal, 
title  therein.  As  against  the  state,  the  property  owner  has  for- 
feited all  rights  in  the  property  at  the  end  of  five  years,  except  the 
privilege  accorded  by  the  statute  of  redeeming  the  same  before  the 
state  actually  enters,  sells  or  disposes  of  it.  (Chapman  v.  Zobelein, 
132.) 

2.  Appeal  in  Action  to  Quiet  Title  of  Fobmsb  Owneb  Against 
Vendee  of  State's  Title — Constitutional  Questions. — It  is  held 
that  as  the  supreme  court  has  determined  that  no  constitutional  ob- 
jection appears  to  the  acquisition  of  the  state's  title,  by  the  highest 
bidder  for  cash  as  against  the  former  owner  of  the  property  who 
failed  to  redeem  the  same,  this  eourt  will  not,  upon  appeal  from 
a  judgment  against  the  former  owner  in  his  action  to  quiet  title  as 
against  the  vendee  of  the  state's  title,  pass  upon  constitutional  ques- 
tions raised  by  such  former  owner,  as  appellant,  against  such  vendee 
as  respondent,  whatever  view  the  higher  courts  may  take  of  the 
matter.     (Id.) 

8.  Sale  to  State— Bedemption — ^Voro  Second  Sale — ^Action  to 
Quiet  Title — Support  of  Findings. — In  an  action  by  one  claiming 
under  a  tax  title  from  the  state  to  quiet  his  title  against  the  former 
owners  in  possession  and  their  mortgagee,  where  the  evidence  and 
findings  show  that  the  property  was  first  sold  to  the  state  for  the 
second  installment  of  taxes  for  the  fiscal  year  1897-98,  and  after- 
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ward  iB  1899,  for  taxes  for  the  fbeal  jear  1898-99,  and  that  tbe 
propertjr  was  redeemed  after  the  first  sale,  bj  the  mortgagee, 
hj  payment  of  the  amount  required  therefor,  on  December  81,  1898, 
as  eertified  bj  the  auditor,  including  the  taxes  for  the  fiscal  year 
1898-99,  which  were  then  a  lien  upon  the  property,  the  eourt  prop- 
erly found  that  at  the  time  of  the  second  sale  there  was  no  delin- 
quency upon  the  property,  and  that  the  tax  title  based  thereon  is 
▼oid.  (Boyer  ▼.  Qelhaus,  820.) 
4.  Pact  of  Deunquenoy  at  Timb  of  Sals  Essbntial— Effect  of 
Recital  in  Tax  Deed — Prima  Facie  Evidencb — Countee-evidence 
— Bedemftion  Certificate. — ^Unless  there  was  in  fact  a  delinquency, 
a  sale  by  the  tax  collector  is  unauthorized  and  void,  and  the  tax 
deed  given  in  pursuance  of  such  sale  eonyeys  no  title.  The  only 
•▼idence  to  prove  that  the  taxes  for  the  year  1898  were  not  paid 
is  the  deed  of  the  tax  collector,  which  recited  such  fact,  which  is  by 
the  statute  intended  as  prima  fade  evidence  of  the  fact  recited. 
This  is  subject  to  counter-evidence,  which  is  found  in  the  recitals 
in  the  redemption  certificate  of  1898,  which  at  that  time  was  re- 
quired by  the  Political  Code  to  contain  a  statement  of  all  taxes 
that  were  a  lien  upon  the  real  estate  up  to  the  time  of  redemption. 
(Id.) 
8.  Cebtificatb  of  Auditor  for  Redemption  Mads  Prima  Facis  Evi- 
dence— Confuct  of  Statutory  Evidence — Finding  Supported. — 
There  being  a  conflict  in  the  statutory  prima  facie  evidence,  the 
court  was  authorized  to  find  in  favor  of  the  certificate  of  redemption, 
as  in  case  of  any  other  conflicting  evidence;  and  in  accordance  with 
the  settled  rule  that  where  there  is  a  conflict  in  the  evidence,  this 
eourt  will  not  interfere  with  the  findings  of  the  trial  court,  the 
findings  in  this  case  must  stand.     (Id.) 

6.  Plaintiff  Without  Title— Possession  by  Former  Owners,  De- 
fendants, Sufficient  Proof  of  Title.— It  appearing  that  the  plain- 
tiff is  without  title,  it  follows  that  in  his  action  to  quiet  title  against 
the  former  owners  in  possession,  their  possession  is  sufficient  proof 
of  title  as  against  the  plaintiff  who  is  out  of  possession  with  no 
title.     (Id.) 

7.  Excess  of  Personal  Taxes  Collected  —  Mandamus  to  Treas- 
urer— ^Demurrer  Sustained — Several  Grounds  Including  Stat- 
ute OF  Limitations. — ^Upon  a  petition  for  a  writ  of  mandate  to 
a  county  treasurer  to  compel  the  payment  of  an  excess  of  personal 
property  taxes  collected  about  eight  years  before  the  filing  of  the 
petition,  where  a  general  demurrer  to  the  petition  for  the  writ  was 
sustained  on  other  grounds,  as  well  as  upon  the  assigned  ground,  that 
the  proceeding  is  barred  by  the  statute,  without  leave  to  amend,  if 
it  appears  that  the  proceeding  is  not  so  barred,  yet  if  ths  demurrer 
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Is  Bustainable  on  any  other  ground  assignedy  fbe  judgment  must  b« 
affirmed;  but  if  otherwisei  it  must  be  reversed.  (MacMullan  ▼. 
Kelly,  700.) 
8.  Fund  of  Ezcbssivs  Personal  Pbopertt  Taxes  —  Express  Gon« 
TiNuiNO  Trust— Running  of  Statute  of  Limitations — ^Knowl- 
edge OF  Repudiation  Essential. — The  fund  of  excessive  taxes  ob 
personal  property  accumulated  in  a  county  treasury  under  the  see- 
tions  of  the  Political  Code  relating  to  the  collection  and  payment  of 
such  unsecured  taxes  constitutes  an  express  continuing  trust,  against 
which  the  statute  of  limitations  does  not  begin  to  run  until  such 
trust,  with  the  knowledge  or  on  demand  of  the  taxpayer,  has  been 
repudiated.  (Id.) 
il  Intent  of  Legislature  to  Create  Defined  Trust. — The  legislative 
intent  to  create  a  trust,  as  defined  in  section  852  of  the  Civil  Code, 
and  to  express  the  subject  matter,  purpose  and  beneficiary  of  the 
trust,  as  therein  required,  is  clearly  indicated  by  the  terms  of  section 
8824  of  the  Political  Code,  empowering  assessors  to  collect  personal 
property  taxes  on  the  basis  of  the  last  year's  levy,  and  the  other 
provisions  of  the  Political  Code  relating  to  the  collection  of  personal 
property  taxes,  which  clearly  create  an  express  trust  as  to  any  ex- 
cess, which  continues  until  the  individual  amounts  which  go  to  make 
up  the  accumulated  trust  fund  of  excess  taxes  are  called  for  by  the 
taxpayers  or  their  assigns.     (Id.) 

Iti  General  Bulb  as  to  Express  Trust— Running  of  Statute. — It 
is  a  general  rule,  applicable  to  all  cases  of  express  trust,  that  the 
statute  of  limitations  does  not  begin  to  run  in  favor  of  a  defendant 
ehargeable  as  a  trustee  during  the  life  of  the  trust;  but  that  it 
must  be  unequivocally  repudiated,  and  such  repudiation  brought  to 
the  knowledge  of  the  beneficiary,  before  the  statute  of  limitations 
can  be  set  in  motion  against  him.     (Id.) 

11.  Construction  of  Code — Duty  of  Successive  CbuNTY  Treasurers 
TO  Account  for  Excessive  Taxes. — Section  3824  of  the  Political 
Code  clearly  contemplates  that  each  successive  eounty  treasurer  shall 
account  for  any  fund  of  excess  of  taxes  which  may  be  accumulated 
in  the  county  treasury,  and  reported  as  a  continuing  fund,  which  is 
subject  solely  to  the  demands  of  the  owners  thereof.  Each  treas- 
urer is  but  a  bailee,  holding  the  money  subject  to  the  demands  of 
the  rightful  owners.     (Id.) 

12.  Proceeding  in  Mandamus  —  Laches — ^Limitations. — The  question 

of  laches,  as  applied  to  a  proceeding  in  mandamtu,  as  contradistin- 
guished from  the  lapse  of  the  period  required  for  the  running  of 
the  statute  of  limitations,  is  confined  to  cases  where  the  beneficiary 
has  either  by  his  actions  waived  the  trust,  or  has  by  his  neglect 
placed  the  trustee  or  other  persons  dealing  with  the  trustee  in  a  posi- 
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tioB  M  nnfavoimble  and  mucftsoiimble  at  to  nuder  aa  gnfoitem—t 
of  the  trust  unjust  or  inequitable.  It  is  held  that  under  the  facts 
here  appearing,  no  question  of  mere  laches  applies,  and  ths  proper 
question  is  as  to  the  statute  of  limitations.     (Id.) 

IS.  Petition  ioe  Mandamus  to  Tbeasuubt— Allbsation  of  Entst  of 
TAZB8  BT  AUDITOB  NOT  B^QinxxD.— In  a  mandamm  proceedinf 
against  the  county  treasurer  to  compel  the  payment  of  exceasiTe 
taxes  in  his  hands,  it  is  not  required  to  allege  the  fact  that  the  au- 
ditor had  actually  entered  in  the  "assessment-books"  the  alleged  ex- 
cessiye  taxes  as  required  by  section  3828  of  the  Political  Code.  The 
requiremento  of  sections  3827  and  3828  of  the  Political  Code  were 
not  intended  for  the  information  and  guidance  of  the  county  treas- 
urer in  refunding  excesstye  taxes,  but  are  prescribed  primarily  as 
a  matter  of  bookkeeping,  and  secondarily  for  the  information  and 
protection  of  the  taxpayer.     (Id.) 

14.  Wabkants  fob  Distribution  of  Oountt  Monzts  Inapfucabib  to 
ExGESsnrB  Taxes. — ^The  provisions  of  the  Political  Code  prohibit- 
ing county  treasurers  from  distributing  moneys  from  the  county 
treasury  except  upon  county  warranto  issued  by  the  auditor  only 
applies  to  moneys  owned  by  the  county.  But  tho  county  has  no 
title  to  excessive  taxes  held  in  the  treasury,  which  belong  only  to 
the  taxpayers  from  whom  they  were  received,  or  their  assigns,  and 
BO  auditor's  warrant  is  requisite  to  a  refunding  of  the  same.     (Id.) 

See  Adverse  Possession,  8,  i. 

TENDEB.    See  Speeifie  Performance,  4r-0;  Unlawful  Detainer,  6^ 

TITLE.    See  Estoblishment  of  Titla. 

TOBT.    See  Joint  Tort-feasors;  Beleasa. 

TRESPASS.    See  Criminal  Law,  14;  New  Trial,  4-8. 

TBUST. 

1.  Contract  of  Motheb  With  Son — C6nvetangb  of  Intehest  in  Land 
— ^Betubn  of  Same  at  Death — Will — ^Bevocation — Second  Will  to 
Daughters — ^Valid  Contragi>— Belief  in  Equitt.— Where  a  mother, 
in  consideration  of  the  conveyance  to  her  at  her  request  of  her  son's 
one-tenth  interest  in  his  deceased  father's  land,  and  also  of  the  in- 
terest of  her  daughters  in  the  same  land,  for  her  bettor  maintenance 
during  her  life,  agreed  to  return  to  each  of  them  one-tenth  intorest 
in  the  property  at  death,  and  then  made  a  will  accordingly,  which 
she  afterward  revoked,  and  willed  all  of  the  father's  land  to  her 
daughters,  and  died,  having  made  no  other  disposition  of  the  land 
during  life,  her  contract  with  the  son  was  neither  uncertain  nor  In- 
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▼alid,  and  being  wholly  eoneeming  land,  the  jurisdiction  in  equity 
to  enforce  tiie  same  as  against  the  daughters,  to  the  extent  of  his 
interest  in  the  land,  is  well  established.     (Keefe  v.  Keefe,  310.) 

2.  Nature  of  Interest  or  Dauohtebs  in  Son's  Estate — Kesxtltino 
Tbust— Beuev  in  Equity — Statute  of  Limitations — ^Four  Years. 
Under  the  terms  of  the  eontracti  and  of  the  last  will  of  the  mother 
solely  to  the  daughters,  their  interest  in  the  land,  which  was  to  be 
returned  to  the  son  at  his  mother's  death,  is  impressed  with  the 
qualities  of  a  resulting  trust  in  their  hands  in  favor  of  the  son, 
which  may  be  enforced  in  equity  against  them  in  favor  of  the  son 
at  any  time  within  four  years  after  the  mother's  death.     (Id.) 

8.  Oral  Gontbaot  Peioe  to  Code  Amendments  Valid. — Since  the  oral 
contract  to  return  the  interest  in  the  land  to  the  son  at  the  mother's 
death  was  made  before  the  amendments  to  sections  1624  of  the  Civil 
Code  and  1973  of  the  Code  of  Civil  Procedure  were  enacted,  whieh 
now  require  such  a  contract  to  be  in  writing,  those  amendments 
eannot  have  a  retroactive  effect,  and  operate  to  make  void  a  contract 
which  was  valid  at  the  time  when  it  was  made.     (Id.) 

4.  Agreement  to  Leave  Propertt  to  Son — Well. — It  is  held  unten- 
able that  there  was  no  agreement  of  the  mother  to  make  a  will  of  the 
land  deeded  to  her  by  the  plaintiff  to  him  at  her  death.  It  is  suffl- 
dent  that  she  promised  to  leave  the  land  so  deeded  to  her  to  her  son 
at  her  decease.     (Id.) 

5.  Improper  Granting  of  Nonsuit — Alleged  Insuffiobnot  of  CbM- 
PLAINT. — The  court  erred  in  granting  a  motion  for  a  nonsuit  on 
the  ground  that  the  evidence  showed  no  ground  for  the  relief  sought 
by  the  complaint.  It  is  held  that  the  eomplaint  showed  a  ground 
for  relief,  either  for  that  prayed  for,  or  for  damages  against  the 
estate  of  the  deceased  mother.  But  it  is  held  further,  whether  the 
eomplaint  states  a  cause  of  action  or  not,  the  insufficiency  of  the 
eomplaint  is  not  a  ground  for  a  nonsuit.     (Id.) 

6.  Variance  Between  Complaint  and  Pboof  not  Urged  as  a  Grottnd 
OF  Nonsuit — Waiver — Bight  of  Plaintiff  to  Bemedt  Objegtions. 
Where  the  ground  of  variance  between  the  eomplaint  and  the  proof 
was  not  urged  as  a  ground  of  nonsuit,  it  was  waived,  and  cannot 
be  urged  upon  appeal  for  the  first  time.  The  plaintiff  had  the  right 
to  have  his  attention  called  to  such  supposed  variance,  so  that  he 
might  have  an  opportunity  to  remedy  it  if  he  desired.     (Id.) 

7.  Action  to  Enforce  Trust— Delay  in  Bringing  Suit— Question  of 
Laches  or  Injurt— Distinction  in  Bules — Disavowal  or  Con- 
tinuous Acknowledgment  of  Trust. — ^Although  it  is  a  settled  rule 
that  when  for  a  great  length  of  time  a  trustee  aots  toward  trust 
property  as  if  it  were  his  own,  with  knowledge  of  the  beneficiary, 
wk»  makss  »#  assertion  vt  his  own  eonflietinf  elmim,  m  whtm  it 
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appears  that  the  long  delay  of  the  beneficiary  in  asserting  hia  right 
works  a  substantial  prejudice  to  the  trustee  or  to  third  persons, 
equity  in  such  case,  acting  independently  of  the  statute  of  limitations, 
will  refuse  to  grant  relief  on  the  ground  that  the  eettui  qwe  inut 
has  been  guilty  of  laches,  yet  this  rule  does  not  apply  when  the 
beneficiary  is  not  guilty  of  laches  in  the  enforcement  of  a  trust 
against  the  estate  of  the  deceased  trustee,  and  it  is  not  injured  by 
the  delay,  but  the  trust  was  continuously  acknowledged  by  the 
trustee  up  to  the  time  of  his  death,  who  stated  that  the  trust  fund 
was  producing  a  good  profit  and  would  be  paid  over  on  demand  at 
any  time.  (Fleming  ▼.  Bhay,  276.) 
8.  Dblat  in  Brinqino  Suit  Ezcussd.— When  it  appears  positively  that 
the  defendant  has  continuously  recognized  the  plaintiff's  right,  and 
was  acting  in  good  faith  as  a  trustee  for  his  benefit,  delay  on  the 
part  of  the  plaintiff  in  bringing  suit  will  be  excused.  The  con- 
tinued acknowledgment  by  the  trustee  of  plaintiff's  right  is  gen- 
erally sufficient  to  account  for  delay  in  bringing  suit  to  enforce  it 
(I<L) 

0.  Sufficient  Claim  Aoainbt  Estati,  and  SumcixNT  Complaint 
After  Bejegtion — Ebkoneous  Judomsnt— Reversal. — ^Where  a 
sufficient  claim  was  presented  by  plaintiff  against  the  estate  of  the 
deceased  trustee  for  the  amount  of  the  trust  fund,  and  was  rejected, 
and  a  sufficient  cause  of  action  to  enforce  the  same  was  set  forth 
in  an  amended  complaint,  which  reveals  nothing  inconsistent  with  the 
acknowledgment  of  the  trust  and  shows  no  laches  on  the  part  of 
the  plaintiff,  the  court  erred  in  sustaining  a  demurrer  thereto  and 
entering  judgment  for  the  defendant,  and  it  must  be  reversed  mix 
directions  to  overrule  the  demurrer.     (Id.) 

See  Fraud,  6;  Taxation,  7-14. 

UNDUE  INFLUENCE.    Sfle  Deed,  6-9;  Insane  Persons;  WilL 

UNLAWFUL  DETAINER. 

1.  Breach  of  Covenant  in  Lsasx  to  Sbourr  Bent— Chattel  Mort- 
gage ON  Furnishings — Condition — Cause  of  Action — ^Demurrer 
Propeklt  Overruled. — In  an  action  of  unlawful  detainer,  where 
the  complaint  sets  forth  the  breach  of  a  covenant,  which  by  the 
terms  of  a  lease  of  a  building  is  made  a  condition  of  the  lease, 
requiring  security  for  rent,  upon  completion  of  the  building,  and 
the  complete  furnishing  of  the  same,  to  a  cash  value  of  $3,000, 
by  a  chattel  mortgage  on  the  furnishings  in  that  sum,  in  default 
of  the  meeting  of  which  condition  the  lessor  may,  at  his  option, 
forfeit  the  lease,  and  where  such  forfeiture  and  proper  demand 
and  refusal  are  alleged  in  the  complaint,  which  states  a  eaose  ef 
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action,  a  demnrrer    thereto  was    properlj  oremded*    (Knight  t. 
Black,  618.) 

t.  DisTiNonoN  BiTWXBN  CoNDiTiOK  AiO)  CovxNANT. — There  ia  a  de- 
cided distinction  between  the  creation  and  effect  of  a  condition  and 
a  covenant.  A  condition  is  a  qualification  annexed  to  an  estate, 
upon  the  happening  of  which  the  estate  is  enlarged  or  defeated, 
and  it  differs  from  a  covenant,  in  that  it  is  created  by  mutual 
agreement  of  the  parties,  and  is  binding  upon  botb,  whereas  a 
covenant  is  an  agreement  of  the  covenantor  only.  A  breach  of  a 
condition  on  which  an  estate  is  granted  works  a  forfeiture  of  the 
esta(te,  while  the  breach  of  a  sole  agreement  of  the  covenantor  ia 
merely  ground  for  the  recovery  of  damages.     (Id.) 

8.  CoNSTBUonoM  OF  CSDNDinoNS  BsiATivi  TO  FoBruTURi— Bkal  In- 
tention OF  Pabtiss  Gontbolling. — In  the  construction  of  a  convey- 
ance or  lease,  ordinarily,  to  avoid  a  forfeiture,  conditions  will  be 
construed  as  covenants,  when  this  can  reasonably  be  done;  but  a 
covenant,  instead  of  a  condition,  will  never  be  implied  contrary  to 
the  real  intention  of  the  parties.  It  is  held,  in  this  case,  that, 
though  the  agreement  to  provide  security  for  rent  is  designated  in 
the  lease  as  a  "covenant,"  it  must,  in  accordance  with  the  expressed 
intention  of  the  parties,  be  construed  and  considered  as  a  *'eondi- 
tion,"  and  not  a  covenant.     (Id.) 

4.  Equitable  Defense  to  Fobfeitubx  of  Lease — Substantial  Com- 
FUANCs  With  Seoubity — Offbb  to  Deposit  Full  Amount  in  CtOIn. 
Where  the  answer  to  the  complaint  in  unlawful  detainer  set  up,  as 
an  equitable  defense  to  the  forfeiture  of  the  lease,  that  defendant 
had  subleased  the  premises  to  the  eodefendant,  whose  furnishings 
exceeded  the  requirement  of  the  lease,  and  who  had  agreed  to  give 
to  defendant  a  chattel  mortgage  as  security  for  the  rent,  which 
defendant  agreed  to  assign  to  plaintiff  and  plaintiff  had  agreed  to 
accept,  but  said  eodefendant  in  possession  broke  her  contract,  ren- 
dering exact  compliance  with  the  security  for  rent  impossible,  and 
that  defendant  had  sued  her  in  unlawful  detainer,  but  that  de- 
fendant had  offered  to  plaintiff  to  deposit  g<4d  coin  to  the  full 
amount  of  the  security,  in  any  bank  named  by  plaintiff,  and,  upon 
plaintiff's  refusal,  tendered  the  same  in  court,  as  security,  until  such 
time  as  the  identical  security  could  be  given,  equity  will  not,  upon 
such  showing  of  substantial  compliance  with  security,  permit  the 
forfeiture  of  the  lease.     (Id.) 

6.  Pbejudicial  Ebbob  in  Stbuono  Out  Equitable  Defense  to  Fob- 

FEITUBB— NaTUBS  OF  AOTION  INVOLVINO  EXAMINATION  OF  EQUITIES. 

The  court  erred  greatly  to  the  prejudice  of  the  defendant  in  strik- 
ing out  the  answer  to  the  complaint  which  seeks  to  have  a  forfeiture 
declared.  The  very  nature  of  the  action,  involving  a  forfeiture, 
appeals  to  the  equity  side  of  the  court,  and  requires  "a  full  ez- 
IS  Osl.  Airp.— 5S 
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amination  of  all  tho  eqnitiea,  to  the  end  tliat  exaet  Jnitiee  be  done.* 
The  law  abhors  a  forfeiture,  and  therefore  will  ordinarily  be  eatiBfled 
with  a  lubfltantial  compliance  with  a  condition  involving  a  for- 
feiture when  a  literal  fuliillment  ia  prevented  bj  uncontrollable  dr- 
eumetances.  (Id.) 
d  Tender  of  Full  Coin  ab  Secubitt  Equal  to  LirxaAL  Coxpuanob. 
The  proffered  substitution  of  gold  coin  equal  in  amount  to  the 
value  of  the  furniture  required  to  be  installed  under  the  lease  would 
have  been  not  on!/  a  substantial  compliance  with  the  condition,  but 
would  have  afforded  plaintiff  security  for  his  rent  equal  to,  if  not 
greater  than,  that  which  would  have  resulted  from  a  literal  com- 
pliance with  the  condition  as  it  was  written.  United  States  gold 
coin  is  not  likely  to  depreciate  in  value  from  ordinary  wear  and 
tear,  as  would  the  furniture  of  an  apartment  house,  even  though 
repaired  and  replenished  from  time  to  time.     (Id.) 

7.  Cboss-cx)icplaint  in  Unlawful  Dbtaineb  not  Permissible. — ^Al- 
though the  defendant,  by  way  of  cross-complaint  in  the  action  for 
unlawful  detainer,  sought  to  recover  damages  against  the  plaintiff 
for  an  alleged  constructive  eviction  by  the  plaintiff,  a  demurrer  to 
such  cross-complaint  was  properly  sustained^  as  it  is  the  law  in 
this  state,  as  well  as  in  other  states  having  similar  statutes,  that  no 
counterclaim  or  cross-complaint  of  any  kind  is  proper  or  permissible 
in  actions  in  unlawful  detainer.     (Id.) 

8.  Assignment  of  Lease  —  Violation  of  Covenant — Support  of 
Finding. — In  action  of  unlawful  detainer  to  recover  the  posses- 
sion of  leased  premises,  based  on  a  forfeiture  of  the  lease  accord- 
ing to  the  terms  thereof,  by  an  alleged  assignment  of  interests  in 
the  lease  by  the  lessee,  without  the  consent  of  the  lessor,  in 
violation  of  a  covenant  in  the  lease,  it  is  held  that  a  finding  that 
such  an  assignment  of  the  lease  was  so  made  by  the  lessee  in  viola- 
tion of  such  covenant  is  supported  by  the  evidence.  (Delger  v 
Jacobs,  197.) 

9.  Issue  as  to  Assignment — Loss  not  Properly  Acoounted  for — 
Proof  of  Contents  by  Attorney  Drafting  Assignment  and  Sten- 
ographer—Absence OF  Objection.— Where  there  was  an  issue  as 
to  the  fact  of  an  assignment  of  the  lease,  and  the  loss  of  the  in- 
strument was  not  satisfactorily  accounted  for,  the  testimony  of  the 
attorney  who  acted  as  scrivener  in  drafting  the  assignment,  and  of 
his  stenographer  to  whom  the  same  was  dictated,  were  properly  re- 
ceived as  evidence  of  its  contents;  and  where  no  objection  to  such 
evidence  was  urged  when  it  was  presented,  the  court  properly  refused 
to  strike  it  out  on  the  ground  that  such  evidence  was  privileged. 
(Id.) 

10.  Testimony  to  Contents  not  Privileged— Attorney  Achng  as 
Scrivener. — ^Where  nothing  transpired  at  the  mMiting  to  have  the 
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Assignment  executed  in  the  nature  of  a  confidential  communicatIoB| 
which  the  law  protects  from  disclosure,  and  the  attorney  acted 
rather  as  a  scrivener  than  as  an  attomej  in  the  transaction,  merelj 
to  reduce  the  agreed  assignment  to  writing,  without  anj  inquiry  as 
to  its  legal  effect,  his  subsequent  testimony  as  to  its  contents,  when 
the  fact  of  its  existence  is  denied  or  it  has  been  lost,  is  not  privileged. 
(Id.) 

11.  CASSATION  OF  Bulb  as  to  Pbivilbok  tn  Gabs  of  Lost  Instbumkmt. 
Even  if  the  attorney  acted  in  a  privileged  capacity  in  the  drafting 
of  a  legal  instrument,  when  the  executed  instrument  has  been  sub- 
sequently lost,  the  rule  of  privilege  ceases  to  exist,  and  its  eon- 
tents  could  be  proved  by  him,  as  well  as  by  any  other  witness  who 
knew  such  contents.     (Id.) 

12.  Objections  to  Coubt— Aotion  am  to  Tbansosipt  of  Etidbnox  of 
Lbsseb  in  Bankbuptoy — ^Admissions  Against  Intebest— Becobd 
UPON  Appeal.— Objections  urged  by  other  defendants  to  the  action 
of  the  trial  court  in  relation  to  a  transcript  of  the  evidence  of 
the  leasee  in  a  bankruptcy  case,  a  portion  of  which  was  read  by 
plaintiff  to  show  his  admissions  against  interest,  which  other  de- 
fendants were  not  permitted  to  read  until  notices  of  counsel  of  plain- 
tiff written  thereon  were  erased,  will  not  be  considered  where  the 
whole  deposition  was  admitted  in  evidence  and  is  set  out  in  full 
in  the  record  upon  appeal.     (Id.) 

18.  Pbiob  Suit  of  Unlawful  Detainee  Against  Lessee — Adjudica- 
tion OF  Fact  of  Lease — Tebmination  of  Suit — Satisfaction  of 
Judgment — Admission  Against  Interest. — The  record  of  a  prior 
suit  of  unlawful  detainer  by  the  lessor  against  the  lessee,  in  which 
there  was  an  adjudication  of  the  fact  of  lease,  which  appears  to 
be  no  longer  pending,  but  was  terminated  by  the  satisfaction  of 
the  judgment  thereon  by  the  lessee,  was  properly  admitted  in  the 
present  action,  if  not  as  an  estoppel,  at  least  as  an  admission  against 
his  interest  upon  the  material  issue  raised  by  him  herein  as  to  the 
existence  of  the  lease.     (Id.) 

14.  Absence  of  Attempt  to  Limit  Evidence  as  Against  Otheb  De- 
fendants Denting  Lease. — ^Where  there  was  no  attempt  of  the 
other  defendants  denying  the  lease  to  limit  such  prior  judgment 
to  the  original  lessee,  they  are  in  no  position  to  nutke  such  limitation 
upon  appeaL     (Id.) 

15.  Waiveb  of  Breaches  of  Covenant  bt  Landlobd  Undeb  Lease — 
Equitable  Estoppel  not  Pleaded.— The  court  properly  excluded 
evidence  of  a  waiver  by  the  landlord  of  breaches  of  covenant  under 
the  lease.  This  claim  was  in  the  nature  of  an  equitable  estoppel, 
and  it  was  necessary  to  plead  it  in  order  to  introduce  evidence  in  its 
support.  It  is  held  that  there  is  no  pretense  of  such  plea  in  the 
answer.     (Id.) 
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16.  Appellants  not  Aogbixvxd  rr  BmJNo  or  Ooubt  upon  Sbpabatb 
Answer  or  Lessee. — ^If  it  be  conceded  that  the  separate  answer  of 
the  lessee  contained  a  eanse  of  action  for  aifinnatiye  relief,  and 
that  the  court  erred  in  sustaining  an  objection  to  evidence  offered 
in  support  of  its  ayerments,  the  appellants,  who  do  not  include  the 
lessee,  are  not  aggrieved  parties,  and  the  error  eannot  be  reviewed 
at  their  instance.     (Id.) 

17.  Basis  or  Judgment  in  Unlawpttl  Detainer — E^ttrt  in  Minutes 

—Written  Findings. — ^The  entry  in  the  minutes  that  damages  for 
one  month's  unlawful  detainer  was  $650  does  not  constitute  the 
decision  of  the  cause,  but  the  decision  which,  under  section  632  of 
the  Code  of  Civil  Procedure,  is  the  basis  of  the  final  judgment  is  the 
written  findings  of  the  court,  and  the  court  properl/  estimated  the 
damages  as  of  the  date  of  the  findings,  which  accounts  for  the  proper 
increase  thereof  to  the  sum  of  $1,020.     (Id.) 

18.  Findings  Against  Evidence — Beversal  or  Judgment  in  Part.— > 
It  is  held  that  the  findings  are  against  the  evidence  as  to  possession 
of  the  leased  property  b/  the  appellants,  B.  T.  Molsness  and  the 
Bristol  Commercial  Company,  and  that  the  judgment  as  against 
each  of  them  for  damages,  attomeji'  fees  and  costs  must  be  re- 
versed; and  the  court  having  found  against  the  liability  of  appel- 
lant, L.  A.  Melsted,  for  damages,  or  attorneys'  fees,  the  judgment 
against  him  for  costs  must  be  reversed,  and  otherwise  it  must  be 
affirmed.     (Id.) 

YAGBANCr.    8ee  Criminal  Law,  80-88. 

VENDOB  AND  VENDEE. 

1.  Mistake  in  Sale  or  Land— Forged  Deed  to  Vendor— Discovert-^ 

BeSCISSION — COICPLAINT  rOR  PUROHASB  MONEY — ^ErROE  IN  SUS- 
TAINING Demurrer. — ^Where  a  vendor  and  purchaser  of  land,  by 
mutual  mistake,  believed  that  the  vendor  had  a  good  title,  as 
represented  by  him,  and  the  purchase  money  was  paid  and  the 
deed  given  under  such  mistake,  a  complaint  to  rescind  the  purchase 
for  such  mistake,  and  to  recover  the  purchase  price  paid,  with 
interest,  upon  discovery  that  the  deed  executed  to  the  vendor  was 
forged  and  invalid,  by  the  decision  of  a  court  of  competent  juris- 
diction to  that  effect,  and  that  no  title  was  vested  in  the  vendor, 
or  in  the  purchaser  by  his  deed,  states  a  cause  of  action,  and  the 
court  erred  in  sustaining  a  general  demurrer  thereto.  (Home  v. 
Hughes,  6.) 

2.  Cause  or  Action  Under  Cods  Provisions — Mutual  Mistake  or 
Fact — Ground  roR  Besgission. — ^It  clearly  appears  from  the  aver- 
ments of  the  complaint  that  the  money  paid  in  consideration  of 
the  deed  and  the  whole  transaction  was  occasioned  by  a  mutoal 
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mistake  of  fact  such  as  is  contemplated  bj  subdivision  2  of  section 
1577  of  the  Civil  Code,  and  section  1689  of  the  Civil  Code  confers 
the  right  of  rescission  if  the  consent  of  the  party  rescinding  was 
given  bj  mistake,  or  if  the  consideration  becomes  void  for  an/ 
purpose.     (Id.) 

3.  Absence  of  Title  in  Defendant — Nothing  Conveyed  to  Plain- 
tiff— Tender  of  Reconveyance  not  a  Condition  of  Rescission.— 
Since  the  defendant  had  no  interest  in  the  premises,  her  deed  to 
the  plaintiff  conveyed  nothing,  and  it  was  not  necessary  to  execute 
a  reconveyance,  or  a  tender  thereof,  before  the  action  was  brought 
to  recover  back  the  purchase  price,  with  interest.     (Id.) 

4.  Contract  to  Sell  Land — ^Rescission  by  Vendor  for  Defaui/t  in 
Payments — Consent  of  Vendee — ^Recovery  Back  of  Payments 
— Damage  for  Breach  not  Recottfed. — Where  the  vendor  in  a  con- 
tract for  the  sale  of  land  elects  to  rescind  the  contract,  and  with 
the  consent  of  the  vendee  does  actually  rescind  because  of  the  ven- 
dee's default  in  the  prescribed  payments,  if  the  vendor  does  not  seek 
to  recoup  any  actual  damage  for  the  breach  of  the  contract,  the 
vendee  may  recover  back  all  of  the  purchase  money  paid  under  the 
contract.  Upon  the  vendee's  breach,  followed  by  a  mutual  agree- 
ment of  abandonment  and  rescission  of  the  contract,  the  vendee  is 
entitled  to  a  repayment  of  his  money.  (Bernardo  v.  Sodermani 
161.) 

6.  Admission  of  Pleadings — Mutual  Rescission — ^Datb  Immaterial 
— Stipuiated  Facts — ^Possession  of  Vendor — ^Rioht  of  Plain- 
tiffs  to  Judgment. — Where  the  complaint  alleged  a  mutual  rescis- 
sion on  a  certain  date,  and  defendant  merely  denied  a  mutual 
rescission  on  that  date,  and  alleged  a  rescission  by  himself  for  de- 
fault in  payment  on  a  different  date,  the  date  of  the  mutual  rescis- 
sion is  of  little  or  no  importance,  and  the  plaintiff  was  entitled  to 
judgment  upon  the  pleadings  for  the  purchase  money  paid.  And 
where,  also,  the  stipulated  facts  based  upon  the  pleadings  conclu- 
sively show  that  the  rescission  was  by  mutual  consent,  and  that 
thereafter  the  vendor  assumed  possession  and  control  of  the  prop- 
erty which  was  the  subject  matter  of  the  contract,  the  right  of 
plaintiffs  to  judgment  for  the  return  of  the  purchase  money  paid 
is  fully  established.     (Id.) 

6.  Alternative  Remedies  of  Vendor  fur  Breach  of  Covenant  of 
Vendee  to  Pay. — The  remedies  to  which  a  vendor,  in  a  contract  for 
the  sale  of  land,  may  resort,  in  the  event  of  the  vendee's  breach  of 
the  covenant  to  pay,  are  that  he  "may  (1)  Stand  upon  the  terms 
of  his  contract,  and  sue  for  its  breach;  (2)  Still  resting  upon  the 
contract,  he  may  remain  inactive,  yet  retain  to  his  own  use  the 
moneys  paid  by  the  vendee;  (3)  Going  into  equity,  still  upon  his 
contract,  he  may  seek  specific  performance;    (4)   Or,  finally,  if  his 
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generosity  prompts  him  so  to  do,  he  maj  Agree  with  his  vendee  for 
a  mutual  abandonment  and  rescission,  in  which  last  case  alone  the 
vendee  in  default  would  be  entitled  to  a  repayment  of  his  monej." 
(Id.) 

See  Broker;  Promissory  Note,  1,  2;  Specific  Performanoeu 
WARRANTY.    See  Sale,  4r.lL 
WATEB  AND  WATEB  BIGHTS.    See  Homestead. 

WILL. 

1.  Contest   of   Will — ^Undub   Intlxtencb — ^Plbadino — Physical   ob 

Mental  Weakness  of  Testatrix  or  Menace,  Duress  and  Fraud 
NOT  Involved. — Upon  a  contest  of  the  probate  of  a  will  in  favor  of  a 
husband  forty-three  years  of  age,  made  to  him  by  his  wife  sixty- 
three  years  of  age,  based  upon  the  charge  of  undue  influence  exer- 
cised by  him  over  his  wife  to  obtain  her  will  to  him  of  all  of  her 
property,  worth  $20,000,  to  the  exclusion  of  her  five  children  and 
three  grandchildren,  the  contestants  are  not  required  to  allege  the 
mental  or  physical  weakness,  or  want  of  mental  capacity  of  the 
testatrix,  nor  that  she  was  acting  under  menace,  duress,  or  fraud. 
None  of  such  allegations  is  necessary  to  establish  the  charge  of 
undue  influence.     (Estate  of  Olson,  379.) 

2.  Effect  of  Soundness  of  Mind  and  Bodt^Immunitt  from  Un- 
due Influence  not  Implied.— Soundness  of  mind  and  body  of  the 
maker  of  a  will  does  not  imply  the  immunity  of  the  maker  from 
undue  influence.  Undue  influence  is  quite  distinct  from  testa- 
mentary capacity,  and  presupposes  its  existence.  Though  it  may 
require  greater  ingenuity  to  unduly  influence  a  person  of  sound 
mind  and  body,  and  more  evidence  may  be  required  to  establish  it, 
than  in  the  case  of  one  weak  of  body  and  mind,  yet  the  minds  of 
strong  men  and  women  have  often  been  overborne,  and  unduly  in- 
fluenced to  make  a  will  which  they  would  not  otherwise  have  made. 
(Id.) 

8.  Nature  of  "Undue  Influence" — Relation  to  "Fraud**  and  "Uw- 
FAiR  Advantage." — Though  neither  menace,  duress  or  fraud  is 
essential  to  establish  "undue  influence,"  yet  it  is,  in  a  certain  sense, 
"a  fraud,"  when  exercised  to  the  injury  of  the  rightful  heirs  of 
the  maker  of  the  will  and  to  the  advantage  of  the  one  exercising 
it.  It  is  of  the  nature  of  "undue  influence,**  that  it  eonsisU 
of  ^any  improper  or  wrongful  constraint,  machination,  urgency  or 
persuasion,  whereby  the  will  of  the  person  is  overborne  and  he  it 
induced  to  do  an  act  which  he  would  not  do,  or  would  do,  if  left  te 
act  freely,"  or,  as  defined  in  section  1575  of  the  Civil  Code:  "Un- 
due influence  eonaists:  L  In  the  use  by  one  in  whom  a  eonfideaee 
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18  imposed  bj  another,  and  who  holds  a  real  or  apparent  authoritj 
over  him,  of  such  confidence  or  authority,  for  the  purpose  of  obtain- 
ing an  unfair  advantage  over  him."     (Id.) 

4.  Relation  of  CoNriDENOK  and  Trust  —  Business  Agency  —  Hus- 
band AND  Wife. — A  relation  of  confidence  is  alleged  to  have  ex- 
isted between  the  husband  and  wife,  both  before  and  after  their 
marriage,  by  a  business  agency  for  her  during  her  former  widow- 
hood, and  after  their  marriage,  as  well  as  from  the  relation  of 
husband  and  wife.  Though  that  relation  alone  does  not,  in  this 
state,  raise  a  presumption  of  undue  influence  in  the  making  of  a 
will,  yet  it  is  important  in  weighing  the  evidence  inr]  tea  ting  it. 
(Id.) 

5.  Demurrib  to  Grounds  of  Contest  not  Sustainable— Grocjnds  to 
BE  Considered  in  Their  Entirety. — ^Upon  demurrer  to  the  grounds 
of  contest,  they  must  be  considered  in  their  entirety  and  disjointed 
parts  cannot  be  looked  to  in  determining  their  sufficiency;  and  thus 
considering  the  grounds  alleged,  it  is  held  that  the  facts  alleged  in 
the  contest  as  a  pleading  are  sufficient  to  withstand  a  general  de- 
murrer thereto.     (Id.) 

6.  SupnciENCT  of  Findings — Presumption  of  Support  in  Absence 
OF  Evidence. — ^Where  the  findings  clearly  establish  the  ultimate 
fact  alleged,  that  the  will  in  question  was  procured  by  the  undue 
influence  of  the  husband  exerted  over  his  wife,  and  substantially 
conforms  to  the  allegations  of  the  grounds  of  contest,  and  are  suf- 
ficient to  support  the  judgment  for  the  contestants,  it  must  be 
presumed,  in  the  absence  of  the  evidence  from  the  record,  that  they 
were  supported  by  sufficient  evidence.     (Id.) 

7.  Statement  in  Will  as  to  Advances  to  Children  Rebutted  by 
Findings — Absence  of  Presumption. — A  statement  inserted  in  the 
contested  will  to  the  husband  that  advances  had  been  made  by  the 
wife  to  her  children  and  grandchildren  of  their  full  share  cannot 
be  presumed  to  be  true,  where  it  is  clearly  rebutted  by  the  findings, 
which  establish  that  the  contest  involved  all  of  the  property  ever 
owned  by  the  testatrix.     (Id.) 

Bee  Contracts,  14-21;  Estates  of  Deceased  Persons;  Truat,  1-^ 
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